JOINT COOPERATIVE NATURAL RESOQURCE DAMAGE ASSESSMENT
AGREEMENT FOR THE TESORQ/HAWAITI SPM HOSE OIL SPILL

I. PARTIES

This Agreement is between the State of Hawali, acting through the
Department of Health and the Department of Land and Natural
Resources (State); the National Oceanic and Atmospheric
Administration (NOAA),; the United States Department ot the
Interior, acting through the U.S., Figh and Wildlife Service
{Interior); the Department of Defense, acting through the
Department of the Navy (Navy); and Tesoro Hawaii Corporation
(Tesoro) . The State, NOAA, the Navy and Interior shall be
collectively referred to as the “Trustees,” Tesoro and the
Trustees are collectively referred vto as the “Partise ¢  Interior
shall serve as the designated "lead administrative trustee" and
primary point of contact for Tesoro.

I1. PURPQOSE

The purpose of this Agreement 1s tc provide the framework for a
cooperative agsessment to facilitate regolution of any natural
resource damage claims arising from the release of oil from the
single point mooring hone offshere of Barbers Doint, Oohu, Howaii
ococurring on or about August 24, 19298 (the Spill). The Trustees
entery into this Agresement in furtherance of their
regponsibilities to assess and, 1f appropriate. assert claims for
damages as the result of injuries to natural resources and
resource services, including, but net limited to, the
restoration, rehabilitation, replacement, or acquisition of the
equivalent of injured natural resources and/or the gervices
provided by such resources and reasonable damage assegsment
CoOsSts.

The Parties agree that early resolution and settlement of the
natural resource damage claime are desirable and in the best
intersats of the Parties.

This Agreement cancels and supersedes the September 17, 1998
Joint Assessment letter agreement and the letter dated October
15, 1998 which extended the time pericd provided in the earlier
letrer for Tescore’s initinl funding for NOAA, Interior, and the
State as to each of those Trustees when they slgn this Agreement,



III. AUTHORITY

The Trustees have authority to pursue natural resource damage
assegsment and restoration activities pursuant ©o state and
federal law, including, but not limited te, the €il Peollutien Act
of 1990, 33 U.8.C. 8§88 2701 et seg., the 0il Pollutien Act Natural
Resource Damage Assessment Regulations, 15 C.F.R. Part 990, (OFA
Regulatiensg), the National Conringency Plan, 40 C.F.R. Part 300,
Executive Order 12777, and Hawaill Revised Statutes Chapter 128D.

IV. BACKGROUND

On or about August 24, 19%8, Tescro spilled a yet toe be
determined amount of o0il, which Tescoro estLimales LU be no more
than 117 barrels, intc the Pacific Ccean from the single point
meoring located approximately 1.5 miles offshore of Rarbers
Point, ©Oahu, llawaii. In carly September 1558, oiled sgeabirde
began showing up at seabird colonies and on the beaches on the
Telands of Kaual and Cahu. 01l samples from the feathers <of some
of these seabirds matched the oil spilled at the single polnt
mooring. Tarballs also washed ashore on Kaual.

Following the Spill, response and clean-up operations were
conducted, in which the Parties participated.

The Trustees are collecting and assessing information and data
relarted to actual or puledldal lojuries te natural resources.
Based on a preliminary assessment of data and information
gathered to date, the Trustees have determined that the Spill
reoulted in injuries to natural resocurces and/or resource
services, that the response actions did not adequately address
the injuries, and that restoration actions exist to addregs these
injuries. Consequently, “he Trustees intend to conduct
restoration planning.

V. BSCOPE

The Parties agree that a cooperative effort to determine the
mdalure of injuries to natural rescurcez and/or the scrvices
provided by such resourceg (injury determination); to guantify
such injuries (injury quantification); and to conduct restoration
planning and implementation (restoration) may be cost-effective,
avoid duplication, and effectively use limited personnel
resourcesg. These three general categories of activities may be
referred to as Phases I through ITI. This Agreement covers
Phaseg I & II. Based on the results and experlences of the
cocperative effort in Phases T & 1I, the Parties may enter into a
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written agreement for a cooperative effort for Phase III. The
Parties may stipulate to the nature and extont of injurics oxr
lost services. Any stipulation must be in writing, signed by the
Parties or their designees and attached to this Agreement.

The Parties intend to follow the procedures outlined in the OFPA
regqulations, 15 C.F.R. Part 290, and agree that, where practical,
they will seek to coordinate Phase T and Phase 11 activities so
as to avoeid duplication.

A, PHASE I INJURY ASSESSMENT - INJURY DETERMINATION

The injury determination phase of the injury assessment process
includes the collection, presgervation, and analveis of data
and/or samples required to identify pathways of exposure; the
identification of potentially affected resources and/or resources
gervices; and the selection of indured resources to be
quantified. See 15 C.F.R. %90.51.

The Parties shall attempt to reach consensus on the necessity,
selection, design and protocols for performing work related to
the injury determindliovn pliase. The Parlies lhave ldeulilled the
folleowing categories for study: 1) birds; 2) marine environment
{including shoreline, intertidal, subtidal and water column); 3
marine mammals and 4) lost human use. The Parties may Jointly
identify additional study categories as appropriate. The Parties
may form a Technical Work Group (TWG} with respect to any of
these categories, to be led in each case by a Trustee
representative. Each TWG will be primarily responsible for
coordinating all cooperative activities among the Parties with
respect to the relevant study category.

The Parties may propose studies. Any proposed study that all
Parties agree 1s reasonable and appropriate shall be deemed a
“cocoperative astudy.” The final weorkplan or deseription of
activities for each cooperative study, when agreed to, will
become a part of this Agreement and will be subject to all of its
terms and conditions.

B. PHASE 1T INJURY ASSESSMENT - QUANTIFICATION

The guantificaticn phase of the injury assessment process
calculates the degree and spatial and temporal extent of injuries
identified in the injury determinacion phase. ZJee 15 C.P.R.
990.52.

The Parties shall attempt to reach consensus con the
quantification approach for esch injury. The Partiess may work

through any existing TWGes for this phase or may establish new
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TWGs. Any approach that all Parvies agree is reasonable and
appropriare shall be deemed a “cvouperatlive study.” The final
study plan or description of activities for each cooperative
study, when agreed to, will become part of this Agreement and
will be subicet to all of its terms and condirions.

¢. TECHNICAL WORKING GROUPS

If the Parties utilize a TWG, they shall designate
representatives to each initial TWG in writing to each other
within ten (10) working days after the effective date of this
Agreement or within ten (10) working days of the date upon which
the Parties agree to a cooperative study, whichever is later.
The Parties shall attempt to minimize duplication of the -
expertlse ol TWG wenbers in order to reduce coata. The
membership of a TWG can be expanded or reduced as necessary Lo
achlieve its purposes. FEach TWG shall designate a lead
adminictrative persen to serve as a central point of contact for
that TWG's activities.

VI. DATA SHARING

Where the product of an agreed-upon cooperative study 1s the
collection and/or compilation ¢f data (including samples), Lhe
generation ¢f a map, or the development of photographs or videcs
and said data, maps, and photographs or videos have already been
collevted and/or compiled, gencrated, or developed, they shall be
exchanged amcng the Parties within ten (10} working days of the
effective date of this Agreement or within ten (10} working days
of the date upon which the Parties agree to the cooperative
study, whichever is later. Where these products are yet to be
collected and/or compiled, generated, oxr developed, they shall be
exchanged among the Parties within fifteen (15) calendar days ot
the date upon which they are compiled, generated, or developed.

Where the product of an agreed-upon cooperative study is a report
or an analysis, a final draft of such report or analysis shall be
delivered to the other Parties, providing a reasonable
opportunity for them to review and comment, befere the report or
analysis i1s finalized., Any commonts so provided, as well ag the
final draft and the final report or analysis, shall be placed in
the administrative record malntained by the lead adminigtrative
trustee for rhis matrer.

Where an agreed-upon cooperative study involves field work, the
Party conducting the field work shall provide the other Partiss
with reasonable advance notice so that they may arrange and
conrdinate obgervation of such field activities. The Parties
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cshall seek to limit the number of "observers" of field activities

vil. INDEPENDENT FINDINGS AND ACTIVITIES

The Parties will use thelr best efforts to reach consensus ¢on the
interpretaticn of the data resulting from any cooperavive study.
The Parties expressly reserve the richt to disagree on the
interpretation of the data resulting from any cocoperative study
and to produce separate and independent findings and conclusions.
The Parties expressly reserve the right to perlform indepsndent
natural resource damage assessment activities other than those
which are agreed upon and funded in accordance with this -
Agreement . The Parties agree, however, that each ghall he harred
from introducing new or different data resulting from such
independent activities to challenge the validity of the data
collected or compiled pursuant to an activity agreed upon and
funded under this Agreement in either a judicial or
adminigtrative proceeding which involves any of the Trustees and
Tesoro.,

VIII. FUNDING

Tt is the intent of the Parties that the Trustes activities
covered by this Agreement shall be handled on a cost/expense
reimbursahle basis. However, if the Trustess regulire advance
payment in order to engagée necessary consulbtants, Tescro will
work with the Trustees to develop reasonable advance payment
arrangements.

A. Phase I & II

vegore shall fwund Lhe reasvudble costs and expenses resulting
from the activities of the Trustees and their contractors or
others acting at their directicn and on their behalf, including
the reasonabkle cost of Trustee staff time. Tesoro will not
withdraw from its obligation to fund an agreed-upon cooperalive
study so long as the study is conducted consistent with the
agreed upon study plan and any agreed modification thereto unless
the Parties agree to the contrary or the study design calls for
discontinuation upon the occurrence of a specified event. If
Tegore refuses to fund the agreed-upon aooperative study, the
Trugsteess reserve Lhe right to fund the study and Lo sgegk
reimburgement for such costs.

The Parties recognize that some of the activities which may be
agreed to 1n a cooperative study may have been commenced by the
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Trustees and/or by Tesoro or their contractors. Tesoro agrees to
reimburge, pursuant to the provisions discussed below, the
Trustees for the activities required by a cooperative study which
have been, or are being, performed by the Trustees, whether by
their own personnel or through contractors or others acting at
their direction and on their behalf. For those ccoperative
studies or portions of such studies which the Parties agree that
Tescoro o its contractors will perform, Tescro shall be entirely
regponsible for funding said activities.

B. Reagonable Damage Assessment Costs

To the extent not covered by Section VIII.A. above, Tesoro agrees
o reimburse the Trustees for reasonable assegsment costs, as
that term is defined at 15 C.F.R. 990.30, for the perimd
commencing August 24, 1998 until termination or expiration of
this Agreement.

Tesoro agrees to provide funding to reimburse Interior (pursuant
te the terms of this Agreement) for its reasonable costs and
expensesg under this Agreement in an initial funding amount of
$50,000, The initial funding amount ls agreed upon in crder Lo
allow Intericor to set up a reimbursable account and to avoid any
potential for viclation of the Anti-Deficiency Act. Interior will
novify Tesvro in writing within thirty (20) calendar days if its
costs reach ninevy percent {90%) of this initial amcount and if
Intericr will be requesting additional funding. Intericr and
Tesoro agree to review the ecmsts actually incurred and to work in
good faith te determine whether the amount listed above should be
adjusted. Notwithstanding the foregeing, nothing herein shall be
construed to limit the obligation of Tesoro to the above-
specified initial funding for Interior.

C. Documentation of Trustee Costs

Bach Trustees may periodically submit to Tesoro an aconunting of
costs incurred pursuant to Sectlion VIITILA., & B. abeve. The
aceounting shall consist of a summary of the cosces incurred with
supporting documentation as to each Trustee’'s perscnnel costg;
reasonable assessment-related administrative and legal costs;
invelces from contractors; and other miscellaneous esxpenses
{e.g., overnight mail, supplies, travel). BEach Trustee shall
submit a final summary ot 1ts costs within sixty (60} calendar
days after the earlier of 1) completion of the work covered by
this Agreement or 2) withdrawal by a Trustee or termination of
this Agreenent in accordance to Scotions ¥, XIV or XVI below.
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Tesoro shall reimburse each Trustee for its reasonable costs and
expenses within forty-five (45} calendar days after receipt of an
itemized accounting in accordance with the documentation
instructicons in the preceding paragraph and the payment
instructione provided by sach Trustee. These accountings should
be directed to the following representative of Tesoro:

Dennis Saito

Tesoro Hawali Corporation

733 Bishop Streest, Sulte 2700
Honolulu, 1T 96813

Promptly upon receipt of funds from Tescro f[or reimbursement cf a
Trustee’s costs, the Trustee shall provide Tesoro with an
acknowledgement of receipt of puch funds.

IX. DISPUTE RESCLUTION

The Trustees and Tesoro adrese to attempt to resolve any disputes
concerning the implementation of this Agreement through good
faith negotiations among the individuals identified in Section
XIII {Notices}, or their designees. Disputes that cannot be
resclved at Lhat level shall be elevated, in & timely manncy, t©o
appropriate officials of the Parties for resolution.

X, MODIFICATION AND TERMINATION

brny modificarion of the hgreement or its attachment (s) wmust be in
writing and executed by all of the Parties.

In the event a dispute cannot be resolved through the procedures
provided in Section IX., the Trustees jolntly or Tesoro mnay
terminate this Agreement in itg entirety or with respect to the
particular activity in dispute. Written notification shall be
provided to all Parties by the terminating Party within forty-
eight (48] hours of such termination. Termination of one or more
activities shall not, by itself, void the Agreement as to the
remalining activities. In additicn, Tesoro shall remain
responsible for any reasonable costs incurred by the Trustees
should Tegoro terminare an activity(iesz).

In the gvent of a whole or partial termination of this Agreement,
the Parties agree, as to the terminated activities, to exchange
all products resulting from those activities prior to the date of
the Lerminatlion within fifteen (15) working days of such
termination.
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XL. CONFIDENTIALITY

The Parties agree that all scientific data arising out of this
covperative agsessment may be placed in the publicly available
adminigtrative record and otherwise may be made public as soon as
the Trustees determine that the release will not prefudice the
ongoing assessment. The Trustees will consult the guidance
provided in 15 C.F.R. $90.45 for determining appropriate
materials to be included in the administrative reccrd. 1In
addition to scientific data (once they have been validated by the
Trustees), the type of documents which may be made public ov
placed in the administrative record include workplans,
photographs, maps, trajectories, laboratory analyses, final draft
reports, comments on final draft reports, and final reporte.

Other than the types of documents described in the preceding
paragraph, all documenteg (including those which interpret data)
and other communications between representatives of the Trustees
and Tesorc shall be presumed to be pursuant to settlement
negotiations and therefor governed by Federal Rule of Evidence
408 and Hawaii Rule of Evidence 40B. Also, such other documents
shall be treated by the Parties as confidential. Any Party who
recelves a request for such documents pursuant ro Hawail Revised
Stalutes, Chapter 22F, vr the federal Froocdom of Information Aot
or who 1s served with a subpcoena or discovery reqguest for any
such documents, or who otherwise intends to release such a
document to anyone other than a Party to this Agreement, shall
provide notice to the other Parties at the earliest opportunity
so as to allow them, if they so choose, to assert a privilege or
statutory exception seeking to prevent the release of such
documents.

Nothing in this Agreement is intended as, nor shall it he
construed TO be, a general walver ol any allurney-client
privilege, work product privilege, deliberative process
privilege, joint enforcement privilege, or any other applicable
privilege.

XII. RESERVATION OF RIGHTS AND CLATIMS

Except as otherwise stated herein, by entering into this
Agreement, the Parties make no admission of fact or law. The
Agreement may be admissible in an action to enforce its terms,
but executicn of the Agreement itself shall not he evidence or
proof of liability or non-liability. Nothing in the Agreement ls
to be construed to abrogate the right of any Party to pursue
clalms agalnst or contribution from another Party. Nothing in
the Agreement is intended nor shall it be construed as a walver
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by the Parties of defenses or affirmative claims in any
proceedings relating to the Spill or of any other rights or
remedies. Notwithstanding the foregoing language, nothing in the
agreement precludes the Parties from agreeing otherwise in an
amendment, modification, or attachment ro the Agreement, or in a
separate document.

Tegoroc 1s not released from any potential liability, including
but not limited to claime for damage, injury, loss, or
destruction of natural resources or their serviceg; claims for
the costs of assessing damage, injury, loss, or destruction of
natural regources or their services; claims four restoration or
replacement of natural rescurces or lest usas of these resources;
or any other causes of action or requests for relief, either
admninistrative or Judicial, under either State cr federal law, as
well as any clalms, causes of action, or requests for relief in
admiralry, arising from the Spill. Though not admissible on the
isgsue of liability, the expenditure or payment of money by Tesoro
in accordance with this Agreement may be admigsible to reduce the
amount of the Trustees’ c¢laim{s) for assessment costs arising
from the Spill under applicable federal, State, or local laws or
requlations. This Agreement does not address whether such
expenditure cor payment may be admissible for any other purpose.

XIII. NOTICES

Unless otherwise specified, all written communications and
notices shall ke gent to the following designated representatives
of the Parties:

For Tesoro as to technical matters:
E. Chris Jansen
Environmental Compliance Manager
Tezoro Hawall Corporation
733 Bigshop Street, Sulte z700
P.O. Box 337%
Honolulu, HI 96847-0001

For Tesoro as to legal matters:
Dennis Saito
Tesoro Hawall Corporation
733 Bisheop Street, Suite 2700
Honolulu, HI 96813

Barry Cgilby

MeCutchen, Doyle, Brown & Enersen, LLP
Attorneys atl Law

Three Bnbarcadero Csnter

San Francisco, CA 94111
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For NCAA as to legal matters:
Katherine Pease
Senicor Couneselor for Natural Eesources
U.S. Department of Commerce
National Oceanic and Atmospheric Administration
QOffice of General Counsel
501 W. Qcean Blvd., Buite 4470
Long Beach, CA 90802

For NOAA as to technical matters:
Jehn Cubit
Injury Assessment Coordinator
Naticonal Occanic and Atmospheric Administration
Damage Assessment Center
501 W. Ocean Blvd., Suite 4470
Temg Beach, CA $0802

For Interior as to legal matters:
Charles McKinley
Assistant Pield Scolicitor
Office of the Solicitor
600 Harrison Street, Sulte 545
San Francisvw, CA  94107-1373

For Intericr as to technical matters:
Don Palawgkil
Environmental Contaminants Project Leader
J.8. Fish and wWildlife Service
300 Ala Moana Rlvd., Reoom 3108
Honolulu, HI 96850

For the State as to legal matters:
Kathleen Ho
Deputy Attorney General
Department ¢f the Attorney General
405 South King Street, Room 200
Honolulu, HI 96813

For the State as to marine technical matters:
Francis Oishi
Aguatic Biologist
Department of Land and Natural Resourcesg
Divigicon ot Aguatic Resources
1151 Punchbowl Street, Room 330
Honelulu, HI 96813

Cooperative Damages Assessment Agreement - Tesoro llawail



For the sState as Lo wildlile lLechulcal matter
Carol Terry
Aquatic Biclogist
Department of Land and Natural Reanuroes
Divisicon of Aquatic Resources
1151 Punchbowl Street, Room 328
Honelulu, HI 926813

14

For the Navy as to all matters;
Rebecca Hommon
COMNAVBAY, KRegicnal Counsel
Box 110
Pearl Harbor, HI 96860

XIV. DURATION

The period of duration of this Agreement is from the Effective
Date until the purpcses set forth in the Agreement are
accomplished unless the Parties agree otherwise or the Agreement
is terminated pursuant tc Section X above. In addition, Tesorc
or any Trustee may withdraw from this Agresement at any time on
thirty (30) calendar days notice in writing to the other Parties.
In case of withdrawal by a Trustee, the Agreement remaing in
effecl between Tesoro and the remaining Trustcc (o).

XV. EFFECTIVE DATE

The undersigned signatories represent that they are duly
authorized to enter into this Agreement on behalf of the Parties
they represent. This Agreement may be executed in counterparts
and in facsimile. After Tescro has executed this Agresement, this
Agreement shall become effective as of the date of the last
signature of the State, WCARA, and Intersior. It ghall bescome
effective as to the Navy as of the date of its signature. The
original executed Agreement shall be retained by the Lead
Adminigptrative Trustee.

XVI. SEVERARBILITY

The terms of this agreement are geverable. If anv term, covenanv
or condition of this agreement is determined by a court of
competent Jurisdiction to be inwvalid, it shall be considered
deleted and shall not invalidate any of the remaining terms,
covenants and conditions. However, within thirty (30) days after
the cvourt’s determination, any Porty hereto may withdraw from
this Agrsement upon written notice to the aother Parties.
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In witness whereof, the Parties get forth their signatures on the
following dates:

Tagare Hawaii Corporation

By: ¢£2%§§¢¢£¢~Ma92”ﬂ agaajhﬁgydbemmw

Charles L. Magee
vice Presidenr & Goneral Cmunsel

Octwber 30, 1998

Date:
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The Scate @t Hawaiy

By:

Bruce 8. Anderacn, Ph.D.
Deputy Directory for Environmental Health
Department of Health, State of Hawall

Date: NOV 131998
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The Natlo ¢ and Atmosgpharic Administration
By:

Craig R, O'Connor

Deputy General Counsel
Date: M Q’\Z g%
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The Depart

By:

Director, Office of Environment&l Policy and

Complianc ;%ﬁﬁfica of the Secretary
Date; //}{ ?/

7
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