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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
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”

UNITED STATES_OF AMERICA :
 and | | DEC 15 1995

STATE OF NEW YORK
. | L S ;<;msnwcrurmmNYORK
Plaintiffs, West=

v. CIV-89-1358A
NIAGARA TRANSFORMER (CORPORATION ;

BELL AEROSPACE TEXTRON; .
GENERAL ELECTRIC COMPANY; .
GENERAL MOTORS CORPORATION;

NIAGARA MOHAWK . POWER CORPORATION; -
and, UNION CARBIDE CORPORATION,

Defendants.
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WHEREAS, the Unlted States of America ("United States"), on
behalf of the Admlnlstrator of the Uhlted States Env1ronmental
Protectlon Agency ("EPA"), the Department of the Interlor
("DOI"), and the National Oceanic.and'Atmospheric Administration
(“NOAA"), and the State of New York (“State"), have flled O .

' complalnts agalnst Nlagara Transformer cOrporatlon (”Settllng -
fDefendant“), pursuant to Sectlon 107(a) of the Comprehen81ve
Environmental Response, Compensation, and Liability Act of 1980,
as amended by the Superfund Amendments and Reauthorization Act of
1986, Pub. L. No. 99-499, 42 U.S.C. § 9607(a) (“CERCLA"), seeking
recovery of costs 1ncurred and to be 1ncurred in respondlng to

the release or threat of release of hazardous substances at or in

connection with the Wide Beach Development Superfund Site
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("Site™), and dameges for injury, destruction, and/or loss of
natural resources;

WHEREAS, pursuant to Section 105 of CERCLA, 42 U.S.C.

§ 9605, EPA placeg the'Site en the National Priorities List, set
forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 8, 1983, 48 Fed. Reg. 40658;

WHEREAS investigations of the Site, including a remedial
.1nvest1gat10n performed by EPA pursuant to CERCLA in 1984 and
'1985 dlsclosed the release and threatened release of f"
polychlorlnated blphenyls ("PCBs") at and from the Slte;

'WHEREAS, the PCBs released and.threatened to be released at
and from the Site are "“hazardous substances" as defined in
Section 101(14) of CERC]_’._.A,_ 42 U.S.C. § 101(14);

WHEREAS, . pursuant to e_Record of Decision issued on
Septemberx30,'1985 (the “Recetd of Decision“),.EPA'selected a
remedy to address the PCB contamination at and frém the Site and
the State concurred in such remedy;

WHEREAS, the United_states and the State have incurred and
coptinue”tb i#cut tesﬁense coetstin'requnding to the releaee or
threat of release of hazatdous eﬁbstancee at ot in éoﬁnection
with the Site;

WHEREAS, the United States and the State have reviewed
materials provided by Settling Defendant to the United States and
the State relating to the financial status of Settling Defendant

and the United States and the State are entering into this
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Consent Decree based upon their respective analyses of Settling
Defendant’s ebility-to pay;

WHEREAS,_the_Uﬁited:States, the State, and Settling_
Defeneant;agfee that.settleﬁent of thieeeeeepwithout further
litigation ahd_without the admission or adjudication of any issue
of fact or law is the most apprepriate meene of resolvihg this
actlon, _

e WHEREAS the purpose of thls cOnsent Decree 1s to prov1de f
:for settlement between EPA, DOI, NOAA the . State,_and Settllng :
| efendant. The Parties recognxze, and the Court by enterlng thls
Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith, will aveoid prolonged and
-complicatedvlitijation between the Parties, and that this Consent
Decree is falr, reasonable,'and in the public 1nterest.

] NOW THEREFORE, wzth the consent of the Parties to this
Consent Decree, it is ORDERED, ADJUDGED and DECREED:

I. JURISDICTION
1. Thls COurt has 3urlsd1ctlon over the subject matter

- of. this actlon pursuant to 28 U S C. §§ 1331 and 1345 and 42
U.S,c, §§ 9606, 9607 and 9613(b). This Court also has personal
jurisdiction over the Settling Defendant. Solely for the
purposes of this Consent Decree and the underlying complaints,
the Settling Defendant waives all objections and defenses that it
- may have to jurisdiction of the Court or to venue in thie

District, and shall not challenge the entry of this Consent



Decree or this Court‘s jurisdiction to enter and enforce this

Consent Decree. _
II. DEPINITIONS

2. Unieés gtherwiseeekp:esslj érqvided he;ein, ternms
used in this Consent Decree which'areedefihed.in CERCLA or in
reduletions promulgated under CERCLA.shall have the meaning
a551gned to them in CERCLA or such regulations. Whenever the

'.terms llsted below are used in thxs chsent Decree, the follow1ng
"deflnltlons shall apply- - | | | “ | R

a. "CERCLA" means the COmprehen51ve Enﬁlronmental
Response,.Compensatlon, and Liablllty Act of 1980, as amended by
the Superfund Amendments and Reauthorization Act of 1986, Pub. L.
No. 99-499, 42 U.S.C. §§ 9601, et segq.

b ﬁDay“ means a*calendar_dey. In computing any
periodeof time under ﬁhis Coﬁsent:Decree; Qhere the.lasi day
would fall on a Saturday, Sundey, or Federal holiday, the pefiod
shall run until the close of business of the next working day.

c.  "DOI" shall mean the United States Department of
the Interior and_ahy”suCeeesqr departmenﬁs_or suceeeeor agencies
of the United States, both f'o';-"itéelf; ‘and on be_heif__jqf'c_:agd' as
trustee fer_the Seneca: Nation pursuant to.and under the-euthority
of the September 28, 1995 Resolution of the Seneca Nation to
enter into a settlement regarding the Site.

d. "EPA" means the United States Environmental

Protection Agency and eny successor departments or agencies of

the United States.
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e. ,"Hazar&ous Materials" shail mean (1) any "hazardous
substance” under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); .
and/or (2) any. pollutant or contam;nant under Sectlon 101(33) of

CERCLA, 42 U.S.C. S 9601(33).

f. “Natural'Resource Damages™ shall mean damages,
inciuding costs of demage assessment, recoverable under Section
107 of CERCLA for injury to, destruction of, or loss of any and
-all natural resources relating to the site.-V:

_g, j“NOAA“ shall mean the Natxonal 0cean1c and
Atmospherlc Admlnlstratlon, an agency of ‘the Unlted States
Department of Commerce, and any successor departments or
successor agencies of the United States.

h. "Paragraph".means a portion of this Consent Decree
identified By an arabio.numeral.

i. "Paﬁtiesﬁ means the United States, the State of New
York; and Settling Defendenﬁ.. |

j. "Record of Decision" or "ROD" means the EPA Record
of Decision relatiﬁg to the Site issued by EPA on September 30,
1985, and all attachments thereto.

k. ﬂRemediel Aotion" ﬁeans'the remediel action
selected in the Record of Decision for the Site issued on
September 30, 1985 and performed by EPA.

1. "Section" means a portion of this Consent Decree

identified by a roman numeral.
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m. "Seneca Nation".means the Seneca Nation of:Indians
of the Allegany, Cattaraugus, and cil Sprinc reservations, a
federally recognized scvereign Indian Nation.

n. "Settling Defendant"® meane Niagara‘Transforﬁer
COrpcration. | |

- o. "Site" means the Wide Beach Development Site,

located at Brant New York, as described in the Record-of
Dec151on for the Slte 1ssued by EPA on September 30, 1985. _

b'T "State“ means the State of New York, 1nclud1ng 1ts o
agencles, departments, and 1nstrumenta11ties. ' | _

g. "Unlted States" means the United statee of Amerlca;
including its agencies, departments, and instrumentalities.

IIT. PARTIES BOUND

3. Thls Consent Decree shall apply to and be blndlng
upon the Unlted States and the State and shall apply to and be
blndlng upon Settling Defendant and its successors and assigns.
Any change in ownership or corporate status of Settling
Defendant including, but not limited to, any transfer of assets
or real or personal property shall in no way. alter Settllng
Defendant's respon51b111t1es under thls Consent Decree. Each _'
s1gnatory to thls Consent Decree represents that he or she is
fully authorized to enter into the terms and conditions of this

Consent Decree and to bind legally the party represented by him

or her.
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1V. REIMBURSEMENT OF RESPONSE COSTS AND

NATURAL RESOURCE DAMAGES

4. ent : United tate

a. Settling Defendant shall pay to the United states
the total amount of elght hundred 81xty-n1ne thousand flve
hundred_and sixty-nine dollars ($869,569) as reimbursement for
the United States’ response costs at the Site, plus interest at
the rate on investments of the Hazardous Substances Superfund in
._accordance w1th Sectlon 107 of CERCLA (5. 85 per cent per annum
'for the one year perlod beglnning October 1, 1995) : Such_ |
payments to the United States shall be made as follows.:

(i) three hundred thousand dollars ($300,000)
within thirty (30) days of the entry of this Consent Decree;

v (ii) two hundred and n1nety~two thousand eight
hundred and 51xty-n1ne dollars (5292 869) on or before March 1,
1996, plus interest from October 1, 1995, at the rate_equal to
the rate on investments of the Hazardous Substances Superfund in
accordance with Section 107 of.CEkCLA (5.85 per cent per annum
for the one. year perlod beglnnlng October 1, 1995),

(111) two hundred and seventy-sxx thousand seven
hundred dollars ($276,700) on or before March 1, 1997, plus
interest from October 1, 1995, at the rate equal to the rate on
investments of the Hazardous Substances Superfund in accordance
with Section 107 of CERCLA (5.85 per cent per annum for the one
year period beginning October 1, 1995, and-the applicable rate

for the period beginning October 1, 1996).
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b. Settling,Defendant Shall pay to the'United States;
the amounts set forth in Paragraph 4 a. of this Consent Decree.by
Electronic Funds Transfer ("EFT“.Or.wire tranefer) to-the U.s.
Department of Justlce 1ockbox bank, referenc1ng the CERCLA Number_
(02-486) and the Unlted States Attorneys Office flle number '

'(89 V 0805). Payment shall be made in accordance with

instructions provided by the United States'to Settling Defendant
-upon execution of-the Coneent Decree._ Any EFTS recexved at the .
" U. S. Department of Justlce lockbox bank after 11 00 A M. (Eastern:
Tlme) w111 be credlted on the next bu31ness day." _ . Ld o |

c. Settllng Defendant shall pay to the Unlted States
the total amount of fifty seven thousand nine hundred and
seventy-four (557;974)5for natural resource damages, plus
interest at the rate on'inveetments ‘of the.HazardouS'Substances
Superfund in accordance w1th Sectlon 107 of CERCLA (5. 85 per cent
per annum for the one year perxod beginnlng October 1, 1995)

Such payments to the United States shal; be made as follows:_

(i) twenty.tnoueand doilars ($20'000) within
thirty (30) days of the entry of this COnsent Decree, | |

_ (11) nlneteen thousand five hundred and twenty-

four dollars ($19 524) on or before March 1, 1996, plus 1nterest
from October 1, 1995, at the rate equal to the rate on
investments of the Hazardous Substances Superfund in accordance
with Section 107 of CERCILA - (5 85 per cent per annum for the one

year period beglnning 0ctober 1, 1995);
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.(iii)- eightee_n.':thousend four hundred and 'fifty
dollars ($18,450) on or before March 1, 1997, plus interest from
Octcber 1, 1995, at the rate egual tc.the rate on investments of
thetHezar&ous Substances_Superfcﬁd_in accorcence.with SeCtids 107
of CERCLA (Stss-per.cent pertenhum fcr.the'oneIYear period
bedinning October 1, 1995, and the applicable rate for the period
beginning October 1, 1996).
fild.“ Settllnq Defendant shall pay to the UhltEG States_

t'the amounts set forth 1n Paragraph 4(c) ef this Consent Decree rn_-
'the form of a certrfled check made payable to . “U S._Department of
the Interior", and referencing Account Number 14X1618 and the
name of the Site, the Wide Beach Superfund Site. The Settling
Defendant shall forward the certified check by certified mail,
return receipt requested to:

Chief, Divisicn of Finance

U.S. Fish and Wildlife Service

4401 North Fairfax Drive
Arlington, VA 2203

with a copy to:

Mark Barash

" Office of the Reglonal Sollc1tor
United States Department of Interior
One Gateway Center, Suite 612
Newton Corner, MA 02158~-2868

and
Margquerite Matera
National Oceanic and Atmospheric Admlnistratlcn
Office of General Counsel
1 Blackburn Drive
Gloucester, MA 01930
and shall reference that the payment is for natural resource

damages for resources under the trusteeship of DOI, NOAA, and the
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Seneca Nation w1th respect to the Wide Beach Superfund Site. A
copy of the check paid pursuant to this subparagraph and any
accompany;ng transmlttal letter, shall be sent to the United
States as prov1ded 1n Section X of this cOnsent Decree.

e. The jurlsdlctlons and trusteeships of the DOI
NOAA, and the Seneca Natlom-as natural resource trustees over the
injured natural :esources_overlap.' Accordingly, all monies
recovered for naturai resoutce damages arising from'the-site
d_shall be held by the Department of the Interlor 1n an 1nterest
ebearlng account 1n 1ts Natural Resource Damage Assessment and
Restoratlon3Fund, and-said-monies shall only be-spent for
restoration and to reimburse past trustee assessment set forth in
' a'Hemorandum of Agreement to be entered into between the DOI,
NOAA, ‘and. the Seneca Nation. None of the monies recoveted for
natural resource . damages arzsing from the Slte Bhall be obllgated

or expended prior to the executlon of a mutually agreed upon

Memorandum of Agreement.

5. Pa zmgg s to the State
Settllng Befendant shall pay to the State the total

"amount of elghty six thousand n1ne hundred and fifty-slx dollars
($86 956) as relmbursement for the State's response costs at the
Site, plus interest at the rate on investments of the Hazardous
Substances Superfund in accordance with Section 107 of CERCLA
(5.85 per cent per annum for the one year period beginning

October 1, 1995). Such payments to the State shall be made as

follows:
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(i) thirty thousand.doliarsﬁ($30,006) within
thirty (30) days of the entry of this Consent Decree;

(ii) twenty nlne thousand two hundred and exghty-
51x dollars ($29 286) on or before March 1, 1996 plus 1nterest
from October 1, 1995, at the rate_equal to tne rate on
investments of the Hazardous.substances Superfund in accordance
with Section 107 of CERCLA (5.85 per_cent per.annum for the one
'year period beginnlng October 1, 1995),___ | |
) | | {111) twenty seven thousand 51x hundred and
seventy dollars ($27 670) on or before March 1, 1997, plus a
1nterest from October 1, 1995, at the rate equal to. the rate on
investments of the Hazardous Substances Superfund in accordance
with Section 107 of CERCLA (5.85 per cent per annum for the one
year perzod beglnnlng October 1, 1995, and the appllcable rate
for the period beginning October 1, 1996) o '

b. Settllng-Defendant shall pay to the State the
amount set forth iniParagraph S a. above by certified check
payable to "The State of New York" forwarded to.

pavid A. Munro, Esq. B |

Assistant Attorney General

New York State Department of . Law

Environmental Protectxon Bureau

The Capitol
Albany, NY 12224

6. Settling Defendant shall have the right to prepay
all or any part of any payments.due pursuant to Paragraphs 4 and
5 of this Consent Decree. ,Anyysuoh'prepayment shall be app;ied
against the next successive payment due. In the event that,

prior to the time that Settling Defendant has made all payments
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pursuant to Paragraphs 4 and 5 of this Consent Decree, Settling
Defendant files a voluntary petition in bankruptcy, or is
adjudicated a bankrupt under the Bankruptcy COde of the United
States, or a federal or state court has appoxnted a trustee or
recelver in bankruptcy or lnsolvency, or makes a general
assignment for the benefit of creditors,_Settling Defendant
'agrees that, any remaining payments required by Paragraphs 4 and
5 of thls CenSent Decree shall be accelerated and become due and
_:payable at the tlme of such voluntary petltion, adjudlcatlon, or_
a551gnment. _ .

7. Settling Defendant shall simultaneously send a
notification that it has made the payments pursuant to the
procedures in Paragraphs 4 and 5 of this Consent Decree to:

‘Chief, New York/Caribbean Superfund Branch

- Office of Regional Counsel

U.S. Environmental Protect1on ‘Agency

Region II .

290 Broadway

New York, NY 10007 _

Attention: Wide Beach Development Site Attorney

Chief, Environmental Enforcement Section
jEnv1ronment and Natural Resources DlVlSlon
‘U.S. Department of Justice R :
P.O. Box 7611

Ben Franklin Station

Wash;ngton, ‘D.C. 20044

Re: DOJ # 920-11-3-417

V. STIPULATED PENALTIES
8. United States Stipulated Penalties. For each day

that Settling Defendant fails to comply with any requirement of
this Consent Decree, the Settling Defendant shall pay.torthe

United States, as a stipulated penalty, $90 for each day of
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violation of any requirement.of the Consent Decree.with which
Settling Defendant is not in compliance. Stipulated penalties
are 1mmed1ate1y due and payable. All payments.under this
Paragraph shall ‘be pald by certlfled check made payable to “EPA
Hazardous SuDstance Superfund, " shall be_mailed to EPA Region 1II,
P.Ol Box 360197M, Pittsburgh, PA 15251, and shall reference
CERCLA Site/SDill.Identification number 02-46 and DOJ Case Number
.90-11 3-417.3 COpleS of checks paid pursuant to. this Paragraph,
'and any accompanylng transmlttal letter, shall be sent to the ;e;
HUnlted states and to EPA as prov1ded 1n Sectlon x of thls COnsent-
Decree. Penaltles shall accrue and become due as prOV1ded above

regardless of whether EPA has notified the Settling Defendant of
the viclation or made a demand for payment.

9. _;g;gmggigg;g;gg_ggnglgigg; For each day that
Settllng Defendant fails to ccmply with any requlrement of this
Consent Decree, the Settllng Defendant shall pay to the State, as
a stipulated penalty, $10 for each.day of violation of any
requlrement of the cOnsent Decree with which Settllng Defendant
is nct 1n compllance.- stxpulated penaltlee are lmmedlately due
~and payable. Unless otherwlse 1nstructed by the State 1n wrltlng
at any tlme after 1odglng of thls Cconsent Decree, all payments
under this Paragraph shall be paid by certified check made
payable to the "State of New York" and shall be mailed to:

David- A. Munro, Esq.

Assistant Attorney General

New York State Department of Law

Environmental Protection Bureau

The Capitol
Albany, NY 12224
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and shall reference United States and the State of New York v,
Niagara Transformer Coggo;atiogﬂ Copies of checks paid pursuant
to.this Paragraph, and any accompanying t:aﬁsmittal letter, shall
be seht to the United Statee'and to.the.Stete as.preﬁided in
Section X of this.cOnsent Decree. Penaltiee shall accrue as
protided above regardless of whether the State has notified the
 Settling Defendant of the violation or made a demand for payment.
. 10. In the event Settling Defendant falls to comply
| w1th any term of this cOnsent Decree, the United States or the
State may 1nst1tute proceedxngs in thls actlon or 1n a new actlon
in the Unlted States Dlstrlct Court for the Western Dlstrlct of
New York for any appropriate relief. If the United States or the
State must bring an action to enforce any term of this Consent
Decree, the Settling Defendant shall reimburse the United States
and the'state for all coste of eueh.action,:ihcludinq but not
limited to costs of attorney time. | |

11. Nothing in the Consent Decree is intended to
abrogate any remedles or sanctlons avallable to Plalntiffs by

‘virtue of Settlzng Defendant's fallure to comply with the terms :

of thls COnsent Decree,_lnclud;ng but not 11m1ted to Sect;on

122(1) of CERCLA, 42 U.S.C. § 9622(l).
VI. o 8 NO 8 PLAINTIFFS: RESERVATION

12. Covenant not to sue by the Unjted States. In
consideration of the payments that will be made by the Settling
Defendant under the terms of this Consent Decree, and except as

specifically provided in Paragraphs 13 and 18 hereof, the United



| - 15 -
States on behalf of EPA, DOI, and NOAA covenants not to sue or to
take administrative action against Settling Defendant pursuant to
Section 107(3) of CERCLA 42 U.s.C. § 9607(a), for reimbursement
of response costs and damages for 1njury, destructlon, and/or
loss of natural resources relating to the Site, These covenants
not to sue by the United States shall take effect upon the
receipt by the United States of the payments required by Section
IV of this Consent Decree. These covenants not - to sue are
:'conditioned upon the complete and satisfactory performance by
Settling Defendant of its obligations under this COnsent Decree..
These covenants not to sue extend only to the Settling Defendant :
and do not extend to any other parties or persons.
13. ed States’ Reservatj .
a. Notwithstanding any other provision of this Consent

Decree, the United States reserves,_and this Consent Decree is
without prejudice to, the_right'to institute proceedings in this
action or in a new action, or to issue an administrative order
seeking to compel Settling Defendant (1) to perform response
'actions relating to the Site, or (2) to reimburse the United
States for additional costs of response if, |

| (a) conditions at the Site, previously unknown to
EPA, are discovered, or

(b) . information, previously unknown to EPA, is

received, in whole or in part,
and EPA determines based on these previously unknown conditions

or this information together with other relevant information that



the Remedial Action is not protective of human health or the
environment.

b.. Notwithstanding any other provision of this_Decree;tthe
United States, on behalf of.its natural resources trustees;:
reserves the right to institute proceedinos against the Settling
Defendant in this action or in a new action seeking recovery of
natural resource damages, based on (1)-conditions with respect to
the Slte, unknown to the Unlted States at the date of 1odginq of
';thls Decree, that result 1n releases of hazardous substances thatf
' contrlbute to 1n3ury to, destructlon of,.or 1oss of natural
resources, or (2) information received after the date of lodging.
of the Consent Decree which, together with other relevant
information, indicates that there is injury to, destruction of
or loss of natural resourees, of a type that was unknown, or of a
magnltude greater than was known to the United States at the date:
of lodging of this Consent Decree.

14. For purposes of Paragraph 13 a., the information
and the conditions known to EPA shall include only that
information and-those conditions Set_forth-in-the Record of
.Decision, theladninistrative_recordQSQpporting the Record of
Decision, and post-ROD documents contained in the Site file
established by EPA pursuant to the NCP following issuance of the
Record of Decision through the date of this Consent Decree.

15. Covenan _ _ b te. In
consideration of the payments .that will be made by the Settling

Defendant under the terms of this Consent Decree, and except as
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specifically provided in Paragraphs 16.and 18-hereof,.the.state
covenants not to sue or to take administrative action against the
Settling Defendan@ for claims relatihg to the Site pursuant to
Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), for reimbﬁrsemerit
of State response costs, and for.claims pursuant to state common
laﬁ. These covenants not to sue by the State shall take effect
- upon the receipt by the State of the payments required by Section
:IV_of.this Consent Decree, - These covenants not to sue by the
State e contitioned upon the complete ant satistactory
pefforméﬂde_ﬁy Se£t1in§'Déféﬁd;§t 6f i£s d5iigé£ions ﬁﬁ&érﬁthis
Consent.Deéree. fhese?covénanﬁs'ndf ﬁo sue by the State éxtend

only to the Settling Defendant and do not extend to any other

persons.

16. State’s Reservatijong. Notwithstanding any other

provisions of this Consenﬁ-Decree; the State reserves, and this
_ Consent Decree is without prejudice to, any right jointly with,
or separately from, the United States to institute proceedings in
this action or in a new action'seekinq to compel the Settling
.Def.en__dant_.( 1) to perform response actions at the Site, or (2) to
Feimbufse the State for_additiéﬁal costs_qf response, to the .
extent that EPA has deterﬁiﬁed that any response'actioné required
or taken under (1) and {(2) above in this Paragraph will not be
inconsistent with the Remedial Action, if:

- (a) conditions at the Site, previously unknown to the
State, are discovered or becoﬁg known, or

(b) information previously unknown to the State
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is received by the Stare,.in whole.or in part
and the State determlnes, based on these prev1ously unknown
-condltlons or thls 1nformatlon together w1th any other relevant
information, that the Remedlal Actlon ls not protectlve of human'
health or the env;ronment. The Unlted States reserves all rlghts
it.may have under applicable law to oppose any_determlnatlons
made or any actions taken, ordered or proposed by the State
pursuant to thls Paragraph. The State also reserves 1ts claim
d';for damages for 1nJury to, destructlon of or loss of natural 37.
| resources, 1nc1ud1ng the reasonable costs of assessing such -
injury, destructlon, or loss. - | |
17. For purposes of Paragraph 16, the information and
the conditions known to the State shall include only that
information and those conditions set'forth_in the Record of
: Dedision, the administrative.reoord.suoportinédthe Reoord of
Decision, the-staﬁe'srsite file, and.§05t-ROD'doouments contained
in the Site file established by EPA pursdant to the NCP following
issuance of the Record of Decision through theldate of this
_.Consent Decree. . | | |
a. The covenants not to sue.set forth above do not
pertain to any matters other than those expressly specified in
Paragraphs 12 and 15 of this Consent Decree. The United States
and the State reserve, and this Consent Decree is w1thout

prejudice to, all rights against Settling Defendant with respect
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to all other matters, including but not limited to, the
following:

(i) claims based on a fallure by Settllng
Defendant to meet a requ1rement of thls cOnsent Decree,

(ii) 1liability arising from the past, present, or
future disposal, release, or threat of release of Hazardous
Materials outside of the Site;

(iii) crlmlnal 11ab111ty, and

- (1v) 11ab111ty arlslng from the future dlsposal
'release; or. threat of release of Hazardous Materlals at the SltE.

" b. Nothing in this Consent Decree constltutes a
covenant not to sue or to take action or otherwise limits the
ability of the United Statesvor the State to seek or obtain
further relief from Settling Defendant, and the covenants not to
sue in Section ?I of this Consent Decree are null and void as to
Settling Defendant, if (i) Settiing Defendant hes.failed to
provide to the United States and the State any information
currently in its possession, or in the possession of its
-officers, directors, emﬁloyees; contractors or agents, ehich
-would materlally affect ‘the representatlon of 1ts fxnan01al
standing set forth in the materials provided to the Unlted States
and the State; (ii) the information furnished to the United
States and the State is false or misleading in any material
respect or omits data represented to be contained therein; or
(iii) Settling Defendaﬁt has'breached a covenant contained in

Paragraph 20 of this Consent Decree.
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e.. Nething in this chsent.Decree is intended es e
release or covenaht not to sue for any claim or cause of action,
admlnlstrative or judicial, c1v11 or cr1mina1 past or future, in
“law or in equlty, whlch the Unlted States or State may have
against any-person, firm, corporatlon, or other entity not a
'Party to this Consent Decree;

d. Notwithstanding any of the provisions of this
cOnsent Decree, the Unlted States and the State retaln all
.'authorlty and reserve all rlghts to take any and all response .
-.actlons authorlzed by law. N ' | '

VII. COVENANTS BY SETTLING DEF

19. In consideration of the United States’ and the
State’s covenants not to sue set forth in Section VI of this
Consent Decree, Settling Defendant agrees not to assert any
claims or caﬁses'of aéﬁiqh aqaiﬁst'the-United States 6r the
State, ineluding'any department., agency, or instrumentality of
the United States or the State, with respect to the Site.or this
Consent Decree, including-but not limited to: any direct or
-1nd1rect claim for relmbursement from the Hazardous Substance -
_Superfund (establ;shed pursuant to the Internal Revenue Code, 26
U.s.C. § 9507) through CERCLA Sections 106(b) (2}, 107, 111, 11i2,
113 or any other provision of law; any claim pursuant to CERCLA
Sections 107 or 113 related to the Site; any claim under the
United States Constitution, State Constitution, state statutory
law, or COmﬁon law relating to or arising from response actions

at the Site; or to seek any other costs, damages, or attorneys
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fees arising out of this litigetion or anyrnetters.covered by
this Consent Decree. Nothing in this Consent becree shall be’
deemed to constltute preauthorlzatlon of a clalm w1th1n the
- meaning of,Sectlon 111 of CERCLA, 42 U. S c. s 9611 or 403C.F,R.
§ 300.700(d). . ' '
: 20. Settling Defendant covenants and certifies that to
the best of its knowledge and belief it has fully and accurately
dlsclosed to the Unlted states and the State all informatlon
-whlch 1s currently in Settlxng Defendant's possess1on and/or 1n
-the posse551on of 1ts aqents and whlch relates in any mater1a1
way to its flnances and/or ability to pay response costs in this
matter, including but not limited to, the financial statement
prepared for the Settling Defendant for the fiscal year ended
December 31, 19%4. In addition,-the.Settling Defendant covenants
and certifieS'that_the financiel inﬁormetion.provideorto;the '
United States and the state feirly and'accurately represents; in
all material respects, the financiel position_of.Settling
Defendant as of the date or dates of each item of financial
1nformat10n, and that there have been no materlal changes 1n the
flnanc1al positlon of Settllng Defendant 51nce December 31 1994.
The Unlted States and the State expressly condition thelr consent
to this Consent Decree on the foregoing certifications in this
Paragraph. |

21. A breach of a covenant contained in Paragraph 20
~of this Consent Decree constltutes a v1olatlon of this Consent

Decree and, in the event of such a breach, in addition to any



other remedies available to theu, the United States and/or the
State may apply to the Court for an Order seeking such relief as
may be warranted under the circumstances. Payuent of any amouut
awarded by the Court shall be made in accordance w1th the.
procedures set forth in. Section IV of thls Consent Decree and
shall be divided between the United States and the State in the
same ratio as governs the payments made by Settling Defendant to

- the Unlted States and the State pursuant to Sectlon IV of this

:ICOnsent Decree.- EEREIPR S _ : _ _
VIII. EF]?C o s '_?-'co SUTION PROT ECTION

22. Nothlng in thxs Consent Decree shall be construed
to create any rights in, or grant any cause of action to, any
person not a Party to this Consent Decree. The preceding
sentence shall not be construed to waive or nullify any rights
that any person not a 51gnatory to this Consent Decree may . have
under applxcable law. Each of the Partles expressly reserves any
and all rights (including, but not limited to, any right to
contribution), defenses, clalms, demands, and causes of actlon
whlch each Party. may have with respect to any matter,.'
transactlon, or occurrence relatlng ln any way to theISlte
against any person not a Party hereto. |

23. The Parties agree, and by entering this Consent
‘Decree this Court finds, that the Settling Defendant is entitled,
as of the effective date of this Consent Decree, to protection
from contribution actions or claims as provided by CERCﬁA Section

113(£)(2), 42 U.S.C. § 9613(f)(2) for matters addressed in this
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cOnseut Decree. “Matters-addressed" include Settling Defendant’s
liability for all costs incurred or to be incurred by the United
Stetes or the state in response_to reieases or\threatened,
reieoses of hazcrdousjsubstances_at:cr from the Site, provided
that such harardous substances originally came to be located at
the-Site prior to lodginc of this Consent Decree, except that
"matters addressed" do not include liability for any claims
,reserved 1n Paragraphs 13, 16,:and 18 of this Consent Decree.
e ':“2 The Settllng Defendant agrees that w1th respect to
any sult or clalm for contribution brought by 1t for matters
related to this COnsent Decree it will notify the Unzted states
and the State in-uriting no later than 60 days prior to the
initiation of such suit or claim. The Settling Defendant also
agrees that with respect to any suit or claim for contribution
brought againstuit.for matterstrelated.to'this'consent Decree it
will notify in writing the United States and the State within'lo.
days of service of the complaint on it. 1In addition, Settling
Defendant shall notify the United States and the State within 10
days of serv1ce or recelpt of any Motion for Summary Judgment and
'Wlthln 10 days of receipt of any order from a court setting a
case for trial.

25. In any subsequent administrative or judicial
proceeding initiated by the United States or the State for
injunctive relief, recovery of response costs, or other
appropriate relief relating to the Site, Settling Defendant shall

not assert, and may not maintain, any defense or claim based upon
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the principles of waiver, res 'ndicata, collateral estoppel,
issue preclusion, claim-splitting, or other defenses based upon
any’ contentlon that the clalms ralsed by the Unlted States or the
State in the subsequent proceedlng were or should have been
'brought in the instant case; provided, however, that nothing in
this Paragraph affects the enforceability of the covenants not to
sue set forth in Section VI of this Consent Decree.
IX_. RET ON O cO DS

o :_;26. Untll fzve (5) years after the entry of thls:
Consent Decree, Settllng Defendant shall preserve and retaln all
records and documents now in its possession or control or whlch
come into its possession or control tnat relate in any manner to
the liability of any person for response actions conducted at the
Site or response costs incurred or to be incurred at or releting
to the site,.regardless.of any corporate.retenrion polioy_to the
contrary. |

27. At the conclusion of this document retention

perlod,‘Settllng Defendant shall notify the Unlted States and the
State at least ninety (90) days prlor to the destructlon of any
such records or documents, and upon request by the Unlted States
or the State, Settling Defendant shall deliver any such records
or documents to EPA or the State. The Settling Defendant may
assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other
privilege recognized by federal law. If the Settling Defendant

asserts such a privilege, it shall provide the Plaintiffs with
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the following: (1) the title of the.document, record, or
information; (2) the date of the document, record, or
informaticn; (3) the nanme and_title of the auther of the
dccument,_record(for:information; f4) the name and title of each
addressee and reeipient; (5).a description of the'snbjeCt ef the
doeument, record, or information; and. (6) the privilege asserted
by Settling Defendant. - However, no documents, reports or other

_1nformat10n created or generated pursuant to the requlrements of

T the Consent Decree shall be w1thheld on the grounds that they are__.-“'

pr1v11eged. o _
28. The Settling Defendant hereby certifies that,.to
the best of its knowledge and belief, after thorough inquiry, it
has not knowingly altered, nutilated, discarded, destroyed or
otherwise dlsposed of any records, documents or other 1nformatlon
relating to its potential liabillty regarding the Site since the
date of Settling Defendant’s recexpt of EPA’s first Request for
Information pursuant to Section 104(e) of CERCLA regarding the
Site and that it has fully complied with any and all EPA requests
for information pursuant to Seetions_104(e) and 122 (e) of CERCLA,
42 U.S.C. §§ 9604(e) and 9622(e), and/or Section 3007_of_chA;z4z'
U.S.C. § 6927. |

X. NOTICES AND SUBMIS8IONS

29. Whenever, under the terms of this Consent Decree,
notice is required to be given or a document is required to be
sent by one Party to another, it shall be directed to the

individuals at the addresses specified below, unless those
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individuals or their successors give notice of a change to the
other Parties in writing. All notices and submissions shall be
considered effective upon receipt, unless othérwisg providé&.
Written notice as'specified3héfein shall constitﬁﬁe'bomplete
satisfaction of any written notice requirement of this.Consent

Decree with respect to the United States, EPA, the State, and the
Settling Defendant.

As to the United States;

_Chlef, Envzronmental Enforcement Sectlon-.-
- Environment and Natural Resources DlVlSlon
U.S. Department of Justlce ;
P.0. Box 7611
Ben Franklin Station
Washington, D.C. 20044
Re: 90«11-3-417

and

Director, Emergency and Remedial Response Division
U. S. Environmental Protection Agency - Region II
290 Broadway

New York, NY 10007

As to EPA:

Office of Regional Counsel
Attn: Trial Attorney, Wide Beach Development Superfund Site

U.s. Env1ronmental Protectlon Agency - Reqlon II
290 Broadway . - o _
New York, NY 10007—1866
' Re: 02-46"

As to the State:

David A. Munro, Esqg.

Assistant Attorney General

New York State Department of Law
Environmental Protection Bureau
The Capitol

Albany, NY 12224



to Settlin efendant:
Daniel M. Darragh
Buchanan Ingersoll
One OQxford Centre,

301 Grant Street, 20th Fioor
Pittsburgh, PA 15219-1410

XI. RETENTION OF JURISDICTION

30. - This Court retains jurisdiction over both the
subject matter of thls Consent Decree and the Settllng Defendant
efor the duratlon of the performance of the terms and prov151ons
| of thls Consent Decree for the purpose of enahling any of the .
Partles to apply to the Court at any tlme for such further order,
direction, and relief aS'may be necessary or appropriate for the
construction or modification of this Consent Decree, or to-
effectuate or enforce compliance with.its terms.

31. This Court shall retain jurisdiction of this
matter for the purpose of ehforcing the terms of this Consent
Decree.

XII. LODGING AND OPPORTUNIT OR _PUBLIC COMMENT

32. Thls Consent Decree shall be subject to a thlrty
(30) day publlc comment period con51stent w1th Sectlon 122(d)(2)
of CERCLA 42 U.S.C. § sszz(d)(z), and 28 C.F.R. § S50. 7. The
United States reserves the right to withdraw or withhold its
consent to the Consent Decree if comments regarding the Consent
Decree disclose facts or considerations which indicate that the
Consent Decree is inappropriate; improper,_or inadequater The
State may withdraw its consent to the ehtry of this Consent

Decree if comments received disclose that the Consent Decree
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violates state iaw. The Unlted States reserves the rlght to
challenge in court the State’s withdrawal from the Consent'
Decree, includlng the rlqht to argue that the requlrements of
state law haVe been walved, pre-empted or otherw1se rendered
1napp11cab1e by federal law. The State reserves the,rlgnt to
opﬁose the United*étates' position taken in opposition to the
propesed withdrawal. In addition, in the event of the United
States' w1thdrawa1 from thls COnsent Decree, the State reserves_“
1ts rlght to w;thdraw from thls Consent Decree. Settllng
Defendant consents to the entry of thls Consent Decree w1thout
further notice. _ o

33. If for any reason this Court should decline to
approve this Consent Decree in the form presented, this Consent
Decree is voidable at the sole discretion of any'?arty. .The
terms of the Consent Decree may not be used as ev1dence 1n any
- litigaticn, except in any action to resolve a dispute under this

Consent Decree or to enforce any provision of this Consent

Decree,

XIII._ IGNBTORZEB{SEB!IQ;e

34. Tne under31gned representatlve of the Settllnq
Defendant the Assistant Attorney General of the State of New
York, and the Assistant Attorney General for Environment and
Natural Resources of the Department of Justice each certifies
that he or she is fully authorized to enter into the terms and

conditions of this Consent Decree and to execute and legally blnd

such Party to this document.
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35. The Ssettling Defendant hereby egrees not tc oppose
entry of this Consent Decree by this Court or to challenge any
provision of thls Consent Decree unless the Unlted States has
notlfled the. Settllng Defendant in wr1t1ng that 1t ne 1onger

supports entry of the Consent Decree,

36. The Settling Defendant shall identify, on the
attached signature page, the name, address and'telephone number
‘of an agent who is authorlzed to accept serv1ce of process by
-ma11 on behalf of 1t w1th respect to all matters arlslng under or_:
relatlng to thls COnsent Decree.. Settling Befendant hereby ' |
agrees to accept service in that-manner and to walve the formal
service requirements set forth in Rule 4 of the Federal Rules of
Civil Procedure and any applicable local rules of this Court,
including, but not limited to, se:vice of a summons.

37. Upon entry by ﬁhe Court,.chis Consent Decree shall
constitute a final judgment by and between the United States, the
State and the Settling Defendant for purposes of Rule 54 of the
Federal Rules of C1v11 Procedure._

XV. KODI?ICBTIQQ

38. Nc material modification shall be nade to this
Consent Decree without the written agreement of the Parties and
the written approval of the Court. Modifications to this Consent
Decree that do not materially alter the Consent Decree may be
made by written agreement of the Parties and will become

effective upon filing by the United States with the Court.
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Nothing in this Consent Decree shall be deemed to alter the
Court’s power to enforce, supervisé or approve modifications to

this Consent Decree.

| XVI. EFFECTIVE DATE _
39. The effective date of this Consent Decree shall be
the date upon which this Consent Decree is entered by this Court,

following public comment pursuant to Section XII of this Consent

Decree.
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FOR PLAINTIFF UNITED STATES OF AMERICA

) A
1L01S/ J. SCHIFFER

: Ass stant Attorney General
Env1ronment and Natural Resources

‘K. KAUTSKY :
.;Envzronmental Enforcem t Sectlon:
Environment and Natural Resources '
Division S
Unlted ‘States Department of Justlce
P. 0.-Box 7611 . .
Ben Franklin Statien
Washington, D.C. 20044

PATRICK H. NeMOYER
United States Attorney

~ //(

MARY XK. ROACH é/

Assistant United States Attorney
Western District of New York

138 Delaware Avenue

Buffalo, NY 14202
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(il 7%/ e

'JEANNE M. FOX7/ .

Regional/Adminj rator, Reglon IT

U.S. Environmehtal Protection
Agency

290 Broadway
New York, NY 10007-1866




paed:_J € 1 L'-'; /1959s Dennis C. Vacco

Attorney General of the State of
New York

e D L A Murro

David A. Munro
Ass1stant Attorney General

. Attomey for Plamtlff Statc of
. New York ' -
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THE UNDERSIGNED PARTY. ent.era into this c:msant Decrea in the

or cm:mrnign

mattore of

tion. rn}atinq

to the Wide Beach I?QValomgnt Supo.tfund sif:o.

| na;m St s jﬁejw Daw%

'-'“"ﬁE‘D L. )A@BJ

: P:inted Nanme of Reprcsanta‘t’iva

f
x
1
|
|
|
xesinew - Mpcars |
Title of Representative 7 £AnS £ ﬁ’/”’ /
i

1747 DALE RD

Burraro MY 14225
Address of Representative i
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SO ORDERED this day of , 1995,

United States District Judge



SO ORDERED thls 2-2 day of Z% 199? s

_ Um.te.d Stategnlstrlct Judge




o e ERTIFICATE OF szgg;gx;
IN THE UNITED STATES DISTRICT COURT

FOR THE WEBTEEE DISZE;CQ OF NEW YORK

UNITED STATES OF AMERICA and
STATE OF NEW YORK,

Plaintiffs,
v.

NIAGARA TRANSFORMER CORPORATION;
BELL AEROSPACE TEXTRON;

GENERAL ELECTRIC COMPANY;

GENERAL MOTORS CORPORATION;

'NEW YORK STATE ELECTRIC & GAS CORP;
. NIAGARA MOHAWK POWER CORPORATION;
_gaand, UNION cnnnxnz coaponnmxon,
Defendants. S  89-CV-1358A

The undersigned hereby certifies that she is an employee of
the United States Attorney's Office for the Western District of New
York and is a person of such age and discretion as to be competent

to serve papers.

That -on December l:f“'1995 she served a copy of the
CONSENT DECREE in this action by placing a copy in a pOSt-pald
_envelope addressed to the person hereinafter named, at the place
and address stated below, which is the last known address, and by
depositing said envelope and contents in the United States Post
foice-Box at 138 Delaware Avenue, Buffalo, New'¥ork 14202.

 ADDRESSEE(S) :

Daniel M. Darragh, Esq.
Buchanan Ingersoll

One Oxford Centre

301 Grant Street

20th Floor

Pittsburgh, PA 15219-1410



David A. Monro, Esqg. >
Assistant Attorney Genera

New York State Department of Law
Environmental Protection Bureau
The Capitol

Albany, NY 12224
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