Appendix A — Authorities

Oil Pollution Act

The Oil Pollution Act of 1990 (33 U.S.C. 2701-2761) addresses a wide range of problems
associated with preventing, responding to, and paying for oil pollution incidents in navigable
waters of the United States. It created a comprehensive prevention, response, liability, and
compensation regime to deal with vessel- and facility-caused oil pollution to U.S. navigable
waters (NPFC 2022). OPA establishes a liability regime for oil spills that injure or are likely to
injure natural resources and/or the services that those resources provide to the ecosystem or
humans.

OPA defines “natural resources” to include land, fish, wildlife, water sources, and other such
resources belonging to, managed by, held in trust by, appertaining to, or otherwise controlled by
the United States, any State or local government or Indian tribe, or any foreign government (33
U.S.C. § 2701(20)). OPA authorizes the Trustees to assess damages for injured natural resources
under their trusteeship, and develop and implement a plan for the restoration, rehabilitation,
replacement, or acquisition of the equivalent of those injured natural resources (33 U.S.C. §
2706(c)).

OPA damage assessment regulations (15 CFR Part 990) provide a framework for conducting
sound natural resource damage assessments that achieve restoration. Assessments are intended to
provide the basis for restoring, replacing, rehabilitating, and acquiring the equivalent of injured
natural resources and services. OPA provides that if the Trustees conduct the NRDA in accordance
with the regulations, their determination or assessment of damages to natural resources will have the
force and effect of a rebuttable presumption in an administrative or judicial proceeding under OPA
(33 U.S.C. § 2706(e)(2); 15 C.F.R. § 990.13). In this case, the Trustees elected to conduct the NRDA
in accordance with the OPA NRDA regulations.

National Environmental Policy Act (NEPA)
as amended, 42 USC §§ 4321, et seq. 40 CFR Parts 1500-1508

The National Environmental Policy Act (NEPA) is the basic national charter for the protection of the
environment, and it sets forth a specific process of impact analysis and public review for federal
agency actions that may significantly affect the environment (42 U.S.C. §§ 4321-4335; 40 C.F.R. §
1500.1). Its purposes are to “encourage productive and enjoyable harmony between man and the
environment; to promote efforts which will prevent or eliminate damage to the environment and
biosphere and stimulate the health and welfare of man; and to enrich the understanding of the
ecological systems and natural resources important to the Nation” 42 U.S.C. §4321. NEPA provides
a mandate and a framework for federal agencies to consider all reasonably foreseeable environmental
effects of their proposed actions and to potentially involve and inform the public in their process.

Where potential environmental impacts are unknown or considered not likely to be significant,
federal agencies will prepare an environmental assessment (EA). The EA may undergo a public
review and comment period, and the process concludes with either a finding by the action agency of
no significant impact (FONSI) or a determination that an Environmental Impact Statement (EIS)
should be prepared. An EIS is prepared for actions considered to have significant effects on the
environment, and after public review and comment, findings are documented in a record of decision
(ROD).

In accordance with the regulations implementing the OPA NRDA process, the Trustees have
integrated OPA restoration planning with the NEPA process (15 C.F.R. § 990.23). Accordingly, the



DARP/EA serves as both an OPA restoration plan and a NEPA EA document. The Trustees
anticipate that this DARP/EA will meet NEPA requirements for most of the restoration projects
described herein. However, subsequent NEPA compliance may be required prior to implementation
of some of the restoration actions pending development of sufficient project-level detail.

Clean Water Act (CWA)
(Federal Water Pollution Control Act), 33 USC §¢§ 1251, et seq.

CWA is the principal law governing pollution control and water quality of the Nation's
waterways. Section 404 of the law authorizes a permit program for the disposal of dredged or fill
material into navigable waters. The U.S. Army Corps of Engineers (Corps) administers the
program. In general, restoration projects that move significant amounts of material into or out of
waters or wetlands require Section 404 permits.

Under Section 401 of the CWA, restoration projects that involve discharge or fill to wetlands or
navigable waters must obtain certification of compliance with State water quality standards. The
Oregon Department of Environmental Quality implements the Section 401 certification program.
Generally, restoration projects with minor wetlands impacts (i.e., a project covered by a Corps
general permit) do not require Section 401 certification, while projects with potentially large or
cumulative impacts must undergo a certification review.

Coastal Zone Management Act (CZMA)
16 USC §§ 1451, et seq., 15 CFR Part 923

The goal of the CZMA is to preserve, protect, develop and, where possible, restore and enhance the
nation's coastal resources. The Federal government provides grants to States with Federally approved
coastal management programs. The States of Washington, Oregon, and California have federally
approved programs.

Section 1456 of the CZMA requires that any Federal action inside or outside of the coastal zone that
affects any land or water use or natural resources of the coastal zone shall be consistent, to the maximum
extent practicable, with the enforceable policies of approved State management programs. It States that no
Federal license or permit may be granted without giving the State the opportunity to concur that the
project is consistent with the State's coastal policies. The regulations outline the consistency procedures.

The Trustees do not expect that any of the proposed projects will adversely affect the States’ coastal
zones. However, the Trustees do expect that project components that require federal permits may also
require federal consistency review under the CZMA.

Marine Mammal Protection Act (MMPA)
16 USC §§ 1361, et seq.

The Marine Mammal Protection Act is the principal Federal legislation that protects marine
mammals. It also recognizes the important role that marine mammals play in the ecosystem as
well as their recreational and aesthetic value. The MMPA places a moratorium, with few
exceptions, on the taking or importing into the United States of marine mammals or their
products. The MMPA defines “take” as “to harass, hunt, capture, or kill or attempt to harass,
hunt, capture, or kill any marine mammal.” The USFWS and the Department of
Commerce/NOAA share responsibility for the management and conservation for these species.
The proposed restoration projects are not expected to affect marine mammals but would be
assessed on a project-by-project basis.



Endangered Species Act (ESA)
16 USC §§ 1531, et seq., 50 CFR Parts 17, 222, 224

The ESA directs all Federal agencies to conserve endangered and threatened species and their
habitats and encourages such agencies to utilize their authorities to further these purposes. Under
the ESA, the USFWS and the National Marine Fisheries Service (NMFS) publish lists of
endangered and threatened species. Section 7 of the ESA requires that Federal agencies consult
with these two agencies to minimize the effects of Federal actions on endangered and threatened
species. Prior to implementation of the proposed projects, as necessary, the Trustees will conduct
section 7 consultations in conjunction with any necessary Essential Fish Habitat (EFH)
consultation as noted below.

Magnuson-Stevens Fishery Conservation and Management Act (MSFCMA)
16 USC §§ 1801 et seq.

The Magnuson-Stevens Fishery Conservation and Management Act as amended and
reauthorized by the Sustainable Fisheries Act (Public Law 104-297) establishes a program to
promote the protection of EFH in the review of projects conducted under Federal permits,
licenses, or other authorities that affect or have the potential to affect such habitat. After EFH has
been described and identified in fishery management plans by the regional fishery management
councils, Federal agencies are obligated to consult with the Secretary of Commerce with respect
to any action authorized, funded, or undertaken, or proposed to be authorized, funded, or
undertaken, by such agency that may adversely affect any EFH.

The Trustees anticipate that the proposed restoration projects will have no adverse effect on EFH
and will promote the protection of fish resources and EFH. The Trustees will consult with NMFS
prior to implementation of any restoration project, as appropriate.

Fish and Wildlife Coordination Act (FWCA)
16 USC §§ 661, et seq.

The FWCA requires that Federal agencies consult with the USFWS, NMFS and State wildlife
agencies for activities that affect, control or modify waters of any stream or bodies of water, in
order to minimize the adverse impacts of such actions on fish and wildlife resources and habitat.
This consultation is generally incorporated into the process of complying with Section 404 of the
Clean Water Act, NEPA or other Federal permit, license, or review requirements.

Rivers and Harbors Act

33 USC §§ 401, et seq.

The Rivers and Harbors Act regulates development and use of the nation's navigable waterways.
Section 10 of the Act prohibits unauthorized obstruction or alteration of navigable waters and
vests the Corps of Engineers with authority to regulate discharges of fill and other materials into
such waters. Restoration actions that require Section 404 Clean Water Act permits are likely
also to require permits under Section 10 of the Rivers and Harbors Act. However, a single permit
usually serves for both. Therefore, the Trustees can ensure compliance with the Rivers and
Harbors Act through the same mechanism.

Executive Order (EO) 12898 - Environmental Justice

On February 11, 1994, President Clinton issued EO 12898, Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income Populations. This EO requires
each Federal agency to identify and address, as appropriate, disproportionately high and adverse



human health or environmental effects of its programs, policies and activities on minority and
low-income populations. The Environmental Protection Agency and the CEQ have emphasized
the importance of incorporating environmental justice review in the analyses conducted by
Federal agencies under NEPA and of developing mitigation measures that avoid disproportionate
environmental effects on minority and low-income populations. The Trustees have concluded
that there are no low-income or ethnic minority communities that would be disproportionately
affected by the proposed restoration activities.

Executive Order (EO) 11988 -- Construction in Floodplains

This 1977 Executive Order directs Federal agencies to avoid to the extent possible the long- and
short-term adverse impacts associated with the occupancy and modification of floodplains and to
avoid direct or indirect support of development in floodplains wherever there is a practicable
alternative. Each agency is responsible for evaluating the potential effects of any action it may
take in a floodplain.

Before taking an action, the Federal agency must determine whether the proposed action will
occur in a floodplain. For major Federal actions significantly affecting the quality of the human
environment, the evaluation will be included in the agency’s NEPA compliance document(s).
The agency must consider alternatives to avoid adverse effects and incompatible development in
floodplains. If the only practicable alternative requires siting in a floodplain, the agency must: (1)
design or modify the action to minimize potential harm and (2) prepare and circulate a notice
containing an explanation of why the action is proposed to be located in the floodplain.

Other Potentially Applicable Laws and Regulations

This section lists other laws that potentially affect the Trustees’ restoration activities. The
statutes or their implementing regulations may require permits from Federal or State permitting
authorities. The permitting process also may require an evaluation of statutes other than those
noted below.

e Migratory Bird Treaty Act, 16 USC §§ 703, et seq.
e National Wildlife System Administration Act, 16 USC §§ 668dd, et seq.
e Executive Order 12996, National Wildlife System Administration
e National Marine Sanctuaries Act, 16 USC §§ 14
e Archaeological Resources Protection Act, 16 USC §§ 470, et seq.
e National Historic Preservation Act of 1966 as amended (16 USC 470-470t, 110)
e Clean Air Act, 42 USC §§ 7401, et seq.
Washington Laws, Regulations and Policies

In most respects, the fish and wildlife provisions of Washington’s Revised Code of Washington
(RCW) 90.56 (Oil and Hazardous Substance Spill Prevention and Response) parallel the OPA-90
provisions for fish and wildlife protection during spill responses. Under RCW 90.56, and RCW
90.48 (Water Pollution Control) the Director of the Department of Ecology has several duties
regarding living natural resources. The ECY Director is to:

e Develop contingency plans for the protection of fish and wildlife.

e Assess injuries to natural resources.



e Require restoration plans for wildlife resources including habitat following spills.

Within the state of Washington, pursuant to RCW 77 (Fish and Wildlife), the WDFW is the lead
state trustee agency for fish, wildlife, and their habitats.

Washington State Environmental Policy Act (SEPA), Chapter 43.21C RCW and WAC 197-11.
SEPA can be conducted concurrently with NEPA or by adopting the NEPA after completion.

Washington State Endangered Species Act WAC 220-610

The purpose of the Washington ESA is to identify and classify native wildlife species that have
need of protection and/or management to ensure their survival as free-ranging populations in
Washington, and to define the process by which listing, management, recovery, and delisting of a
species can be achieved. These rules are established to ensure that consistent procedures and
criteria are followed when classifying wildlife as endangered, or the protected wildlife
subcategories threatened or sensitive.

Oregon Laws, Regulations and Policies

Oregon Revised Statutes ORS468B.060 and ORS468N.400 grants the Oregon Department of
Fish and Wildlife (ODFW) the authority to investigate when pollution or a violation of an
Oregon Department of Environmental Quality permit results in the injury, death, contamination
or destruction of fish, wildlife, or habitat and defined wildlife rescue training programs. The
statute also authorizes ODFW to recover the value of the fish or wildlife, & all costs associated
with restoring the affected habitat. It also makes very clear that the responsible party is strictly
liable for those costs.

Oregon Administrative Rules (OAR) 635-410 outlines ODFW’s roles during an event. These
include to:

e Promptly investigate to determine cause & extent of damages.
e Seek compensation.

e Work with other agencies to eliminate sources of pollution, prevent losses & pursue
violations.

Oregon Endangered Species Act (Revised Statutes 496.171-496.102)

Oregon ESA statutes authorize Oregon Department of Fish and Wildlife to establish and
maintain a list of threatened and endangered fish and wildlife species in Oregon. These statutes
also direct the department to adopt administrative rules to carry out the provisions of these
statutes.

North Dakota Laws, Regulations and Policies

North Dakota easement caps (Statute Chapter 47-05-02.1)

These statutes authorize the state to place county-level caps on the number of wetland easements
acres secured through the Migratory Bird Conservation Fund (MBCF), the prohibition on the use
of MBCF funds for the purchase of grassland easements, and the State’s Corporate Farming Act
which limits (with exceptions) the fee title acquisition of agricultural lands for conservation
purposes. These structural impediments are unique to North Dakota and need to be considered
for the delivery of conservation strategies.



Idaho Laws, Regulations and Policies

These statutes set the framework for wildlife response in Idaho (Idaho code, 36-106 5 (A), 36-
502, 36-701) — detailing the rights of the director in the administration of wildlife under the fish
and game commission. Additionally, Idaho department of Fish and Game, wildlife bureau,
IDAPA 13.01.10 Rules Governing Importation, Possession, Release, Sale, or Salvage of
Wildlife, and Wildlife Rehabilitation Permitting.

These statutes (Idaho Code 36-103) authorize all wildlife, including all wild animals, wild birds,
and fish, within the state of Idaho, is hereby declared to be the property of the state of Idaho. It
shall be preserved, protected, perpetuated, and managed. It shall be only captured or taken at
such times or places, under such conditions, or by such means, or in such manner, as will
preserve, protect, and perpetuate such wildlife, and provide for the citizens of this state and, as
by law permitted to others, continued supplies of such wildlife for hunting, fishing and trapping.

California Laws, Regulations and Policies

The California Environmental Quality Act (CEQA) was adopted in 1970. Its basic purposes are
to inform California governmental agencies and the public about the potentially significant
effects of proposed activities, to identify ways that environmental damage can be avoided or
significantly reduced, to prevent significant avoidable damage to the environment through
adoption of feasible alternatives or mitigation measures, and to disclose the reasons for agency
approval of a project resulting in significant environmental effects.

The CEQA process begins with a preliminary review as to whether CEQA applies to the project
in question. Generally, a project is subject to CEQA if it involves a discretionary action that is
carried out, funded or authorized by an agency (i.e., the lead agency), and has the potential to
impact the environment, including tribal cultural resources. Once the lead agency determines that
the project is subject to CEQA, the lead agency must then determine whether the action is 54
exempt from CEQA compliance under either a statutory or categorical exemption. Examples of
categorical exemptions include actions taken by regulatory agencies for protection of natural
resources and actions by regulatory agencies for protection of the environment (Title 14 CCR,
Chapter 3, §§ 15307-15308).

If the lead agency determines that the project is not exempt, then an Initial Study is generally
prepared to determine whether the project may have a significant effect on the environment.
Based on the results of the Initial Study, the lead agency determines whether to prepare a
Negative Declaration (i.e., the project will not result in significant adverse effects to the
environment) or an Environmental Impact Report (EIR). The test for determining whether an
EIR or negative declaration must be prepared is whether a fair argument can be made based on
substantial evidence that the project may have a significant adverse effect on the environment.
Lead agencies must also provide notice to tribes that are traditionally and culturally affiliated
with the geographic area of a proposed project and who have requested notice of projects
proposed within that area. If the tribe requests consultation, the lead agency must consult with
the tribe and consider any alternatives or mitigation measures recommended by the tribe.
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CEQA encourages the use of a federal EIS or FONSI prepared pursuant to NEPA when such
documents are available, or the preparation of joint state/federal documents, in lieu of preparing
a separate EIR or negative declaration under CEQA.

The California Coastal Act was enacted by the California State Legislature in 1976 to provide
long-term protection of California’s 1,100-mile coastline for the benefit of current and future
generations. The Coastal Act created a partnership between the state (acting through the
California Coastal Commission [Commission]) and coastal cities and counties to manage the
conservation and development of land and water in the coastal zone through a comprehensive
planning and regulatory program. New development in the coastal zone may require a permit
from the Commission or the appropriate local governmental agency. Development activities are
55 broadly defined to include construction projects, divisions of land, and activities that change
the intensity of use of land or public access to coastal waters. The Commission also reviews and
approves Local Coastal Programs, which are the basic planning tools used by local governments
to guide development in the coastal zone.

Pursuant to CESA (California Fish and Game Code Sections 2050 et seq.), it is the policy of the
State of California that state agencies should not approve projects that would jeopardize the
continued existence of any endangered species or threatened species or result in the destruction
or adverse modification of habitat essential to the continued existence of those species if there
are reasonable and prudent alternatives available. However, if reasonable alternatives are
infeasible, individual projects may be approved if appropriate mitigation and enhancement
measures are provided.

Pursuant to the CESA, the Fish and Game Commission has established a list of threatened and
endangered species based on criteria recommended by the California Department of Fish and
Game. Section 2080 of the California Fish and Game Code prohibits “take” of any species that
the Commission determines to be an endangered species or a threatened species. Take is defined
in Section 86 of the Fish and Game Code as “hunt, pursue, catch, capture, or kill, or attempt to
hunt, pursue, catch, capture, or kill.” The CESA allows for take incidental to otherwise lawful
development projects. The CESA emphasizes early consultation to avoid potential impacts to
rare, endangered, or threatened species and to develop appropriate mitigation planning to offset
project-caused losses of populations of listed species and their essential habitats.

Alaska Laws, Regulations and Policies

Alaska Fish and Wildlife Statutes, Acts, and Policies Under State of Alaska statutes, ADFG is
responsible for managing and protecting fish and wildlife resources in Alaska. The ADFG also
has permitting responsibility for land and water use activities that may affect habitat in fish-
bearing streams and in the state’s legislatively designated special areas. The ADFG has joint
statutory responsibilities with NMFS and USFWS to manage and protect certain species of
wildlife, including with USFWS for wildlife on federal lands.



Wildlife Response Permit (Carcass Collection, Hazing/Deterrence, and Capture and
Rehabilitation) AS 16.05.920

These statutes prohibit the take, possession, and transport of fish, game, or marine aquatic plants
unless authorized by permit. The ADF&G Commissioner delegates Habitat Section biologists the
authority to issue permits for the salvage (carcass collection), hazing, and rehabilitation of birds

and terrestrial mammals during oil spills.





