
I 
" 

................ ' .. , J--- .... 

• 
~. -.. 

MEMOMNOUM OF UNDERSTANDING; 

Betwee.n the 

NATURAL RESOURCECO-TRUSTEBS 

for the 

STATE OF INDIANA 

and the 

NATURAL RESOURCE TRUSTEE REPRESENT~TIVES 

for 

REGION J 

UNITED STATES FISH AND WILDLIFE SERVICE 

DEPARTMENT OF INTERIOR 



, -

MEMORANDUM OF UNDERSTANDING 

I. INTRODUCTION 

This Memorandum of Understanding (MOU) :by and between the 
Indiana Department of Natural Resouroe$ (ONR), the Indiana 
Department of Environmental Management (DEM) arld the United states 
Department of Inter10r FiSh and wildlife Servicl;1 (USFWS) is ~ntered 
into to ensure the coordination and oooperation of the Trustees in 
the preparation of the assessment and. the pUl:'suit. of ciaims: for 
damages for injuries to natural resouroes under the comprehensive, 
Environmental Response, Compensation and Liability Aot, 42 U.S.C. 
9601 .fit. .aG., the Federal water Pollution Control Act, 33 
U.S.C.12S1 ~ seq., and the oil Pollution Act or 1'90, 33 U.S.c. 
:a701 ~ seg. (hereinafter oolleotivel¥ referred to as the "Aots") . 
Additionally, the aforementioned part~es enter into th1s agreement 
to ensure ooordination and coopera~ion in the application of any 
damaqes, recovered under the Acts for loss of or injuries to 
natural resources,' toward the restoration, rehabilit.ation, 
replacement and/or acquisition of natural resc)urces equivalent to 
those los~ or injured. 

II .. PARTIES 

The following officials (hereinafter collectively referred to 
as the t'Trustees") are parties to the MOO and act on behalf of the 
public as trustees for natural resouroes unde]~ this MOU: 

1. Deputy Director, Bureau of Water and J~esource Regulation, 
Indiana Department of Natural Resourcl;!Si . 

2. Assistant COlNnissioner, Office of Env.1ronmElntal Response, 
Indiana Department of· Environmental.K;anagement; and 

3. Regional Director, Region 3 I Un! ted s'tates Fish and 
Wildlife Service, Department of Interior. 

III. EVENTS 

This MOU is intended to address all relea:,cs, epills, or other 
incidents, occurrences, or events (hereina1:ter referred. to as 
"events"), in the state of Indiana and. its boundary waters, which 
qive rise to II claim for Natural Resource Da:lIu;lges under the Acts. 

IV • PURPOSE 

The Trustees recognize the importance or 1ntegratinq Clnd 
coordinating the assessment of damages for injuries to natural 
resources and seeking compensation for those injuries to natural 
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resouroes and/or the services they provide, and restor~tion of 
.thosa affected resources and/or servioes provided by those 
resources. The purpose of this MOU is to provide a very genero.1 
fro.mework for sueh ooordination and cooperation between the 
Trustees, and for the implementation of the activities or the 
Trustees in furtherance of their responsibilities as trustee$ fqr 
natural resources under the Acts. The Trustel~S' activities will 
primarily involve a~uses:;Jin9 da.ma9Qs for injuries to natural 
resources, seeking compensation for those injuries to natural 
resouroes and restoring the injured. natural resouroes and/or the 
services provided by those natural resources arfected by the event. 

V. AUTHORITY 

The Trustees enter into this MOU in ac,::ordance with their 
responsibilities as trustees for natural resouroes under the Acts 
and, if utilized, the Natural Resource Damage Assessment 
Regulations, 43 C.F.R. Part 11, or the Oil Pc.llution Act of 1990 
regulations when promulqated. 

VI. ORGANIZATION OF A TRUSTEE COUNCIL 

The Trustees recognize the importance oj: coordinatlnq their 
efforts in or~er to meet their respective natural resource trustee 
responsibilities et're.ctiv e1y and efficiGntJ.y under the Acts. 
Accordingly, there is hereby created a Trustee Council to implement 
this MOU· to whioh the USFWS Trustee will designate a 
representative, and to which the state TrusteE~s shall act as their 
own representative or each shall deSignate e. ~'epresentat:ivG to act 
on their behalf. These representatives shall fully coordinate 
Trustee activities and. may seek advisory participation fX-OlQ the 
united states Departl\\ent of Justice, the StatE~ Attorney c;eneral or 
other legal advisers, and the United States Environmental 
Protection Agency, when appropriate. 

VII. DUTIES AND RESPONSIBILITIES OF THE COUNCIL 

The Trustee council representatiVes shall coordinate and 
authorize all Tr\1s'Cee activities a.nd ll'I.a1::t:.rs under this MOU in 
accordance with the deciSion makinq requ1J::'ements contained in 
Section VIII. The representatives may take 'whatever actions, in 
their discretion, are determined necessary to fulfill the 
responsibilities of eaCh Trustee under the Act:.s an~ app1icable 
state Laws. It. is expected that the represent;atives, in accordance 
with applicable laws and pOliCies, lUay take tll:1e following actions, 
inter alia, to address tbe Trustee's, natural resource 
responsibilities: 

A. Conduct scientific and technical stud.ies, samplinq and 
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other matters related to the assessment of natural re~ouroe damages 
for the AVQnt. 

B. Seek co~pan~ation from responsible parties for the damages 
assessed by the Trustees and for the (:os1:'5 or planning and. 
implementing the assessment. 

c. pa.rticipat.e in ne9'ot.iat.ions with res'ponsible parties in 
concert with attorneys for the Trustees. 

D. supervise, manage and obligate any money . paid to the 
Trustees by or on behalf of responsible partiE~S for the purpose o'f 
assessing, restoring, replacing, rehabilitating and/or acquiring 
the equivalent of the affected natur~l resourCl9S in accordance with 
applicable law. 

E. Oversee the development and the impl,ementation of a plan 
,for the restoration, replacement, rehabi11tation and/or acquisition 
of equivalQnt resources for those trust rE~sources, and/or the 
services provided by those resources, that wel:"e injured, d.estroyed 
or lost. . 

F. Make all neoessary decisions f'or the management and 
administration of funds pursuant· to Section IX of this MOU in 
accordance with applicable law. 

G. Arrange for one or more oontracts with prof~ssional 
consultant:s, technical or otherwise, that the Trustees d.etermine 
are necessary and best qualif fed to prov:ide services to the 
Trustees, in accordance with applicable law. 

H~ Identify a contact 'for coordination with the Coast Guard 
reqarding access to the Oil Spill Liabilit.y 'l'rust Fund. 

The duties of the representatives shall include, but are not 
limited to: coordination and monitoring of the progress of the 
natural resource damage assessment process; sc::hedulinq of Bleetings, 
and prepara.tion of aqenda. for those meetingfl; acting as a central 
contact point for their respective TrusteE!(if applicable); and. 
establishlllent and maintenance of records and relevant documents. 
The represent:atives will be responsible fOl~ informing the other 
Trustees of all pertinent. development~ on a timely basis. 

VIII. DECISION MAKING BY THE ':OUNCIL 

The 'rrustees agree that decisions implel:nent.ing this MOU sball 
require unanimous approval. In the even.t th.lt. unanimous agreement 
cannot be reached. amonq representatives, the .atter in dispute will 
be elevated to the off icials desiqnllted as pe.rtieG in Sect.ion II of 
this MOU to act as Trustees to either resCll ve the dispute or to 
establish further mechanisms by which disputE~s may be resolved. The 
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Trustees further agree tha't. 4ecis10n making delikuarations will 
foeu.s. upon the Trustees' mutual purpose of as:sessing, restoring, 
rehabilitatinq,reRlacing and/or acquiring tbe equivalQnt. of the. 
affected naturai resources, rather than upon control or respective 
trusteeship over those resourCes. 

IX. FUNDS 

The Trustees through their representa1:ives may agree to 
cooperate in good taitb to establish, to the e~~ent consistent with 
applicable law, a joint trust fund tor purposes of receiving, 
holding, disbursing, managing, and expendinq all natural resource 
damage recoveries obtained or reeeived by the Trustees relating to 
the natural resource injuries arising out of the event and interest 
earned thereon. By agreement the Trustees may establish' an 
individual and independent account or ac::c::oun1:'19 on a case by case 
basis into which they may deposit damages received from recovery 
resulting from litigation or settlement or any event. u.nder the 
Acts. Such reoovered dal'll8ges shall be used for restoration 
activities conducted under this MOU to address those injuries to 
natural resouro.~ and the services that they provide. Any damage 
recoveries for injury to natural resources ob'cained or received by 
or on behalf of any Trustee may be deposited in this joint fund. 

Alternatively, subject to the requirements of applicable law, 
each Trustee may, by agreement, establish an individUal account or 
accounts on a case by case basis into which.1:.he recovered damages 
may be depoei ted. Such recovered damages. shall be used for 
restoration acti vi ties conducted undeX' this MOO to.· address those 
in::iuries t.o natural resources and the serviclis that they provide. 

The Trustee representatives, in accordalllce with the decision 
making- process in section VIII, shall est,llblish standards:. and 
procedures'governinq the joint use of all natural resource damages 
received by the Trustees for the purposes of restorinq, replacing, 
reh~bilitatin9 and/or acqui~inq ,the e~uivalen·t of natural resources 
injured and the, lost services provl.ded by such resources. The 
Trustees further aqree that monies for the followinq costs shall be 
advanced or reimbursed to eacQ Trustee out of any damage assessment 
cost reCOVeries or payments thereon, inclUding funds received from 
the Oil Spill Liability Trust Pund: reasonacrle unreimbursed costs 
joint~y agreed upon for the planninq, corllduct, evaluation and 
coordination of all natural resource damage assessment activities 
pursued by the TrUstee repre.en~a~~vQc. 

X. CONFIDENTIALITY 

The Trustees agree that it is in the pu:blic interest that all 
scientific data arising out of their review of the injury to 
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natural resources as a result of the occurrence be made publio. 
Therefore, such data shall be made public as soon as its 
publication wilL not .prejudice or adversely e1:fect any c1aim for 
natural. re$Ource dama9Qs. All parties to this MOU recognize that 
all written or oral communications related to 'the assess~ent and 
recovery of damages for injury to natural resources are being 
undertaken in anticipation of litigation. Acc;:ordingly, all oral 
and written communications and work products will be treated as 
privileged attorney-client cOIllmunications, attorney work product or 
protec;ted by other app11cabl.e privilege (or a cC'JAbination thereof), 
as appropriate, and will be protected from disclosure to the 
maximuJll extent possible under applic::a.ble Federal or state law .. They 
further agree that when~ver a request for pt'oduction. of such a 
record is ,received 'pursuant to any applicable Flederal or state law, 
the request will be forwarded for response to the Trustee to whom 
the privileqe applies, or who originally' qenel:'ated or contributad 
the record requested. Nothing contained herein shall be construed 
as prohibitinq or restraining the Trustees from agreeing to relea.se 
any record. 

XI. RESERVATION OF RIGHTS 

Except for the confidentiality agreement,oontained in Section 
x, all parties understand that this document is not intended to 
create any further legal rights or obligations between the parties, 
the Trustees, or any other persons not a part~, to this MOU. 

XII. MODIFICATION OF AGREEMl!:NT 

It is acknowledged that addi t.ional aqreeIDlents may be executed 
by the Trustees with regard to natural resource damage. clainus that 
arise and for tha restoration, replacement, rehabilitation and/or 
acquisition of equivalent natural resources 1:hat may be injured, 
destroyed or lost at specific sites in response to events. Such 
sit. specific agreements may include additional Trustees as parties 
or otherwise reflect the needs of the sit,e, but will not be 
interpreted as modifyinq this general agreeJ)\tent by implication. 
Therefore, mocl1rlcation of this MOU JIlus:t be in writing and upon 
approval of all Trustees currently partie~ to'- the MOU. 

X:X:II. T·ERMINATION 

This MOU shall be in effect from the dl.'lt:e of executionunti.l 
termination by agreement of the Trustees. In 1~he event any Trustee 
withdraws from the MOU, such withdrawal must tl,e in ,.,riting at l.aa,;o:t 
thirty days in advance of. the wi thdrawal. In the event of such 
withdrawal, this MOU remains in full rorce and effect for tha 
remaining parties. 
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In the event of the withdrawai of' any Trustee, or at the 
termination of this MOU i there shall be a full and complete 
accounting of q.ll _.f.unds received, deposited., held, di3bur:;ea, 
manageci, or e.xplanded pursuant to section IX of this MOU, or 
otherwise controlled in any joint account by the Trustees as a 
result of any occurrence. 

XIV. LIMITATION 

Nothing in this MOU shall be construed. as obligating the' 
United states, :Indiana or a.ny other public I!lgQlncJ{, t:heirofficers" 
agents or employees, to expend any funds in excess of 
appropriations authorized by law. 

XV. THIRD PARTY CHALLENGES OR AJ?PEALS 

The. rights and responsibilities contaill.ed in this MOU are 
SUbject to the availability of funding and are inten<led to be 
guidance for the respective Trustees. They shi~ll not be the basis 
of any third party challenges or appeals. 

XVI. EXECUTION: EFFECTIVE Dl~TE 

This MOU may be executed in counbarpar't.s.' A copy with all 
original executed signature pages affixed shall constitute the 
oriqinal MOU. 

The effective date or this MOtI "hall be the date of the 
siqnature of the Trustee who is last to siqn. 
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rcrat~ a~ermale 
Indiana Co-Trustee 
Assistant Comm~ssiQner 
Indiana Department of 
EnYiro~.nt,l Management 

Date: 1 /,:z. 7 ,/~3 
iii r' 

~;r:~ 
Davl.d Herbst 
Indiana Cc-Trustea 
Deputy Oirector 
Indiana Department of 

Natural Resources 

David. Hudak 
Field Supervisor 
Bloomington Field office 
U.S. Fish and wildlife 

Service 
Department of Interior 

Oat::.e: ---,-7~!J1~/r;....a;...2_ 
r' 

j~~~ 
Com:rn1ssioner 
Indiana Department of 

Environmental Management 

Date: 

Patrl.ck Ralston . 
Director 
I.ndiana Oepartmellt of 

Natural ReSources 

Date; ___ 7_-_/~~_·~!?~_ 

~1Jt.'227 tl-vd~ 
Samuel Mar er 
Re9ional Oiractor 
U.s. Fish and Wildlife 

Service 
'oepartJrtent of !nterior 

Oate; 
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