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CERCLA SECTION 120 

Docket No. CERCLA vm-89-13 

FEDERAL FACILlTY AGREEMENT 

Based OD the iDformation available to the Organizations on the effective date of 
this Agreement and without trial or adjudication of any issues of fact or law, the 
Organizations qree as follows: 

I. JIJRISDICIlON 

Each Organization is entering into this Agreement pursuant to the follOwing 
authorities: 

(i) EPA enters into thOse portions of this Agreement that relate to the RI/FS 
pursuant to Sections 104(b), 12O(e)(1), 120(e)(6). 120(f) and 122(d)(3) of CERCtA. 
42 U.S.C. §§ 9604(b), 9620(e)(1), 9620(e)(6), 9620(f) and 9622(d)(3), and Executive 
Order ·12580; 



(ii) EPA enters into those portions of this Agreement that relate to IRAs. 
Final Response Actions and Supplemental Response Actions pursuant to Sections 
120(e)(2). 120(e)(6). 120(f) and 122(d)(3) of CERCLA. 42 U.S.c. §§ 9620(e)(2). 
9620(e)(6). 9620(f) and 9622(d)(3). and Executive Order 12580; 

(iii) The Army enters into those portions of this Agreement that relate to the 
RIfFS pursuant to Sections 104(b). 120(e)(I). 120(e)(6). 120(f) and 122(d)(3) of 
CERCLA. 42 U.S.c. § § 9604(b). 9620(e)(1). 9620(e)(6). 9620(f) and 9622(d)(3). 
Executive Order 12580. the National Environmental POlicy Act. 42 U.S.C. § 4321. and 
the Defense Environmental Restoration Program, 10 U.S.C. § 2701. et seq. 

(iv) The Army enters into those portions of this Agreement that relate to 
IRAs. Final Response Actions and Supplemental Response Actions pursuant to 
Sections 104(b)(2). 120(e)(2). 120(e)(6). 120(f) and 122(d)(3) of CERCLA..;::J2 U.S.C. 
§§ 9604(b)(2). 9620(e)(2). 9620(e)(6). 9620(f) and 9622(d)(3). and Executive 
Order 12580. . . 

(v) The Army enters into those portions of this Agreement that relate to the 
Natural Resource Damage Assessment pursuant to Section 107(f).42 U.S.C. § 9607(f). 

(vi) DOl enters into those portions of the Agreement that relate to its 
responsibilities in the RI/FS pursuant to Sections 104(b)(2) and 120(e)(I) of CERClA. 
42 U.S.C. §§ 9604(b)(2) and 9620(e)(I). Executive Order 12580. the Endangered Species 
Act. 16 U.S.C. § 1531 et seq .. the Migratory Bird Treaty Act. 16 U.S.C. § 703 et seq. 
and the Eagle Protection Act. 16 U.S.C. S 668; 

(vii) DOl enters into those portions of the Agreement that relate to the Natural 
Resource Damage Assessment pursuant to Sections 107(f) and 122(j)(2) of CERCLA 
42 U.S.C. §§ 9607(f) and 9622(j)(2). 

(viii) ATSDR enters into those portions of the Agreement that relate to its 
responsibilities in the RI/FS pursuant to Section 104(i)(6) and 12O(e)(I) of CERCLA 
42 U.S.C. S§ 9604(i)(6) and 9620(e)(I). and Executive Order 12580 • 

. 
(ix) Shell enters into those portions of this Agreement that relate to the RIjFS 

pursuant to Sections lCM(b), 104(i)(6). 120(e)(I). 120(e)(6) and 122(d)(3) of CERCL\. 
42 U.S.C. II 9604(b), 9604(iX6), 9620(e)(I). 9620(e)(6) and 9622(d)(3). 

(x) Shell enters into those portions of this Agreement that relate to 1RAs. 
Final Respome Actions and Supplemental Response Actions pursuant to 
Sections 104(b)(2). 120(e)(2), 12O(e)(6) and 122(d)(3) of CERCLA, 42 U.S.C. 
S § 9604(b)(2), 9620(e)(2), 9620(e)(6) and 9622(d)(3). 
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(xi) Shell enters into those portions of this Agreement that relate to the 
"atura! Resource Damage Assessment pursuant to Section 107(f) of CERClA. 
~2 C.S.c. § 9607(f). 

(xii) If the State becomes a Signatory, it enters into those portions of this 
Agreement that relate to the RI/FS pursuant to Sections 120(f} and l21(f) of CERCLA. 
~2 U.S.C § § 9620(f) and 9621(f). 

(xiii) If the State becomes a Signatory, it enters into those portions of this 
Agreement that relate to IRAs, Final Response Actions and Supplemental Response 
Actions pursuant to Sections 120(f) and 121(f) of CERCLA. 42 U.S.C. § § 9620(f) and 
9621(f). 

(xiv) If the State becomes a Signatory, it enters into those portions of this 
Agreement that relate to the Natural Resource Damage Assessment pursuant to 
Section 107(f) of CERCIA, 42 U.S.C. § 9607(f). - . 

----III. flP!::tR~P~0~S-tEE---------------------------------------

2.1 This Agreement is intended to establish a procedure by which the 
Organizations will cooperate in the assessment, selection and implementation of 
Response Actions resulting from tbe release or threat of release of hazardous 
substances. pollutants or contaminants at or from the Arsenal. Prior to the effective 
date of this Agreement, the Army's. EPA's. DOrs. ATSDR's and Shell's participation in 
the RIfFS and the IRAs were governed by the Februazy I, 1988, and June 7. 1988, 
proposed consent decrees. On the effective date of this Agreement, the Army's. EPA·s. 
DOl's ATSDR's and Shell's participation shall be in accordance with this Agreement. 

2.2 The general purposes of this Agreement are to: 

(a) Ensure that the environmental impacts at the Site associated with 
past activities at the Anew are thoroughly investigated and appropriate remedial action 
taken as necessazy to protect the public health and the e~nment. 

(b) Establish a procedural framework and schedule for developing. 
-----impiementiDa-and-monitorinl-appropriate-Re-spollft-Kcti()'DS-anhe-Sitein accora=-an""c""e:--------

with CERCLA and the NCP and any pertinent guidance issued by ATSDR, EPA. DOD 
or 001 which is not inconsistent with CERCLA and the NCP. 

(c) Facilitate cooperation. exchange of information and participation of 
the Organizations in such actiODS. 

• 3 • 



2.3 Specifically. the purposes of this Agreement are to: 

(a) Provide for IRAs which are appropriate for the Site prior to the 
implementation of final remedial action(s) for the Site. This process is designed to 
promote cooperation among the qrganizations in identifying IRA alternatives prior to 
selection of iinal IRAs. 

(b) Establish requirements for performance of a RI to determine fully 
the nature and extent of the threat to the public health or the environment caused bv' 
the release or threatened release of hazardous substances. pollutants or contaminants at 
or from the Arsenal and to establish requirements for the performance of a FS for the 
Site and to identify. evaluate and select alternatives for the appropriate remedial 
action( s) to prevent. mitigate or abate the release or threatened release of hazardous 
substances. pollutants or contaminants at or from the Arsenal in accordance with 
CERCLA. 

(c) Identify the nature. objective and time for Response Actions to be 
taken at the Site. Response Actions at the Site shall attain that degree of cleanup of 
hazardous substances. pollutants or contaminants mandated by CERCLA. 

(d) Implement,the selected interim and final remedial action(s) in 
accordance with CERClA and satisfy the requirements of Section 120(e) of CERCLA. 
42 U.S.C. § 9620(e), for an interagency agreement between EPA and the Army. 

(e) Assure compliance. through this Agreement with all federal and 
State laws pertinent to the CERCLA cleanup of the Site. Assure compliance through 
this Agreement. with the Resource Conservation and Recovery Act of 1976. as amended. 
and other federal and State hazardous waste laws and regulations for the matters 
covered herein. It is the intent of the EPA. DOl and ATSDR that the Army's 
compliance with the terms and conditions of this Agreement and the Settlement 
Agreement shall constitute compliance with the Army's ob1igations under CERCLA. all 
other environmental laws applicable through CERClA and the NCP with respect to the 
assessment and selection of FiDal Respoase Actions. It is the intent of the U aited 
States that Shell's compliance with the terms and conditions of this Agreement and the 
Settlement Agreement shall constitute compliance with Shell's obligations under 
CERCLA. all other ellViroDmentai laws applicable through CERClA and the NCP with 
respect to the assessment and selection of Final Response Actions. 

(f) Coordinate Response Actions at the Site with the mission and 
support ac:tiYities at the Arsenal. 

(g) Expedite the cleanup process for the Arsenal to the extent 
consistent with protection of human health and the environment. 
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(h) Provide a process for the performance of ATSDR's Health 
.\ssessment or Heath Effects Study. 

ei) Provide for the performance of the Natural Resource Damage 
. .!...ssessment for the Site. 

2A An important purpose of this Agreement is to ensure Shell's full 
participation in recognition of the unique factual circumstances that gave rise to this 
Agreement and of the important role that Shell has in the cleanup of the Site. Thus. 
the Cnited States has entered into this Agreement based on this determination of EPA 
in consultation with the Army, that certain aspects of the RIfFS or IRAs will be done 
properly at the Site by Shell within the Deadlines and in a manner consistent with the 
~CP. To ensure that Shell will meet the Deadlines and will perform RIfFS and IRA 
activity in a manner consistent with the NCP, the Organizations agree that Shell's 
obligations under this Agreement shall be enforceable directly against Shell to the same 
extent as under an administrative order entered pursuant to Sections l04(b). 120( e)( 6). 
122(a) and 122(d)(3) of CERCLA. 42 U.S.C. §§ 9604(b), 9620(e)(6). 9622(a) and 

.-------'9622(-d~(-3-).-If-it-is-subsequently--determined-that-SheU-shall-perform-any-Final-R-esponse--·--··· .. -··
Action or Supplemental Response Action at the Site. such a determination shall be set 
forth in a Consent Decree between the United States and Shell that is entered by the . 
Court. 

2.5 Another important purpose of this Agreement is to ensure the 
performance of EPA's responsibilities at this Site and under this Agreement in 
accordance with Section 120 of CERCLA. 42 U.S.C. § %20. To assist in the 
performance of this EPA responsibility, the Army and Shell agree to pay EPA COSts as 
defined in the Settlement Agreement payable and pursuant to Section XII of the 
Settlement Agreement. 

2.6 It is the goal of the Organjzations that, following certification of 
completion of the Final Response Action for the On-Post Operable Unit, significant 
portions of the Arsenal will be available for open space for public benefit (including. but 
not limited to. wildlife habitat(s) and park(s» consistent with the teuns of this 
Agreement. Portions of the ArseW will be made available- for such use at the earliest 
practicable date consistent with any necessary Response Actions. 

2.7 The Organizations intend that Response Actions at the Arsenal will be 
sufficient to assure that groundwater and surface )Wter flowing beyond the Arsenal 
boundaries will be of a quality that is protective of human health and the environment 
and that Response Actions will be sufficient to prevent the vertic:al and horizontal 
migration of on-post contamjna~ groundwater and surface water so that off·post 
surface water and groundwater may be used in areas outside of the Arsenal boundaries. 

2.8 The Organizations intend by this Agreement to provide for substantial and 
meaningful involvement of the State in the initiation, development and selection of 
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Response Actions to be undertaken under this Agreement. and to establish a public 
participation process that allows local government representatives and interested 
members of the public to have a meaningful opportunity to participate in the planning 
and selection of remedial actions. including but not limited to the review of all 
applicable data as they become available and the development of studies, reports and 
action plans. 

2.9 It is the hope of the United States and Shell that this Agreement will 
ultimately be incorporated. along with terms from the Settlement Agreement, into a 
Consent Decree. Paragraphs 3.9-3.12 indicate how this Agreement would relate to such 
a Consent Decree. It is the intent of the United States and Shell that upon entry of a 
Consent Decree incorporating this Agreement. all of the terms of this Agreement shall 
become pan of the Consent Decree, and shall be fully enforceable pursuant to the terms 
of that Decree. 

2.10 It is the intent of the United States and Shell that this Agreement take 
effect as soon as possible, notwithstanding the absence of a Consent Decree. ' 
Accordingly, paragraph 3.1 provides that this Agreement shall become effective upon 
execution by the Anny, EPA, 00[, ATSDR and Shell. Unless and until this Agreement 
is incorporated into a Consent Decree that has been entered by the Court. it shall be 
enforceable. 

2.11 'Pursuant to Sections 120(f) and 121(f) of CERC1.A, 42 U.S.C. §§ 9620(f) 
and 9621(f), the State shall have an opportunity to participate in the assessment and 
selection of Response Actions undertaken pursuant to CERCLA. Accordingly, this 
Agreement provides that the State shall be afforded such an opportunity for all major 
phases of the assessment and selection of Response Actions for the Site. 

2.12 The United States and Shell r~cognize the importance of encouraging the 
State to become a Signatory to this Agreement so as to promote an orderly and efficient 
process for the State's participation in the selection of Response Actions for the Site. 
Accordingly. the State will be given an opportunity to sign this Agreement regardless of 
whether there is a settlement of the Arsenal-related litigation brought by the State 
against the Arrrrt and SheIL ' , 

III. EmcnyE DAm PlJBlJC COMMENT AND EFFEct ON PRIOR &~D 
QIHFB AGREEMENTS 

(i) Effcstjye pate of Aifeomcnt 

3.1 Upon this Agreement being executed by the Arrrrt. EPA, DOl. ATSDR 
and Shell. it shall become effective. binding and enforceable. as of February 17, 1989. 
This document shall become binding on the State as provided in paragraphs 10.1 and 
10.2. . 

- 6 -



3.2 When this Agreement becomes effective. it shall replace and supersede In 

its entire tv the document attached as Exhibit E to the Consent Decree lodged with the 
Court on 'Februa:y 1. 1988. and Exhibit E to the modified Consent Decree filed with the 
Court on June 7. 1988. in United States y. Shell Qj! Co" Civil Action No. 83-<:-2379. 

3.3 Prior to the effective date of this Agreement, the document referred to as 
the RIfFS Process Document (attached as Exhibit E to the consent decree lodged with 
the Court on Februa:y 1. 1988. and the modified consent decree filed with the COUrt on 
June 7. 1988. in United States v. Shell OJ! Co., Civil Action No. 83-C·2379). and both 
such proposed consent decrees governed the performance of the RIfFS and IRA.; for 
the Site. 

3.4 In view of the changes in CERCLA and the NCP that have taken effect 
since February 1986. and EPA's and DOD's recent guidance on CERCLA. the Armv. 
EPA and Shell. through their respective executions of this Agreement, do substitute' bv 
majority vote this Agreement for any still operative prOvisions of the Decemb~L6._l9.82. ______ . _______ _ 

----Memorandum-of-Agre-eme-nt: 

(ii) PubHc Review of Amemem 

3.5 On or about February 21. 1989, the United States shall publish notice in at 
[east one major Denver newspaper of general circulation that this Agreement is 
available for a 3Q.day period of public review and comment. 

(PAllAGa.uHS 3.6 AlII) 3.7 AU IISUYID) • 

(iii) IOtcQZRtatiM wjth Heape" tg Other Apemeng 

------3;8-This-AIl'eeDle1lnhall-J)e-co-astruecnnliarmony willi the Settlement 
Agreement to resolve any ambiguities herein so that, to the maximum extent possible. 
these do""""",,, are interpreted to be coDSistent. -

(iv) ReJatiOR to a FUN" Cagn! Pegee 

3.9 It is the hope of the United States and Shell that this Agreement (along 
with the Settlement Agreement) will be incorporated into, and specifically be made a 
part of, a Consent Decree that is entl'red as part of the settleD1ent of United States v. 
Shell Oil Co .. Civil Action No. 83-C·2329. 
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3.10 Prior to the incorporation of this Agreement into a Consent Decree. it 
may be amended pursuant to Section XLV. Cpon incorporation of this Agreemem :~.:o 
a Consent Decree. it may be amended only pursuant to the process by which the 
Consent Decree may be modified. as set forth in such decree. 

3.11 [f this Agreement is incorporated into a Consent Decree entered bv the 
Court. in ::ce event of a cont1ict between this Agreement and the Consent Decree. the 
terms and conditions ot the Consent Decree shall govern. It is the intent of the 
Signatories that any ambiguities in this Agreement are to be interpreted so as to be 
consistent with the terms and conditions of any Consent Decree in which this Agreer::e::t 
may be incorporated. 

3.11 This Agreement shall be binding on the Signatories irrespective of whether 
it is incorporated into a Consent Decree. 

[v. THE SITE 

4.1 The Site for purposes of this Agreement includes: 

(a) The land outlined on the plat attached hereto as Exhibit 8, 
consisting of the Arsenal and the Off· Post Area; and 

(b) Such area in close proximity to the land described in 4.H a) as is 
necessary for purposes of all Response Actions to remediate the release of hazardous 
substances. pollutants or contaminants at or from the Arsenal. 

V. STATEMENI OF FACTS 

5.1 For purposes of this Agreement, the following constitute a summary of the 
facts upon which the Agreement is based. None of the following statements shall be 
considered admissions nor are they binding on any Organization other than for the 
purposes of this Agreement. 

. 
5.2 The Arsenal is a federal enclave and a former chemical warfare agent and 

pesticide manufacturing fadlity 10000ed outside of Denver, Colorado. 

5.3 Property for the facility was purchased by the U.S. Government in 1942 . 
and the AneDal was constrUcted with the designated mission of producing chemical 
munitions for the Armed Forces. Chemicals manufactured by the Army at the Arsenal 
have included both blister and nerve agents, incendiary chemica1s. and intermediary 
chemical compounds for the primary productS. The Arrrri also blended hydrazine. a 
rocket fuel. for the Air Force and conducted a variety of demilitarization operations at 
the Arsenal. 
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-------- ~~ ~~--

5A In 1947. certain portions of the Arsenal were leased to the Colorado F~ei 
and Iron Corporation (CF&I) and julius Hyman & Company (Hyman) for chemical 
manufacturing. At the Arsenal. CF&I manufactured chlorinated benzenes and DDT and 
Hyman produced several pesticides. Shell Oil Company became a successor to the 
interests of Hyman in May 1952 and subsequentially leased a ponion of the 
manufacturing facilities in the Arsenal South PlantS Area for pesticide production. 

5.5 . .1..s a result of operations by the Army and Shell at the Arsenal. hazardous 
substances were spilled. leaked or released into the environment. 

5.6 To contain the spread of contamination from the Arsenal. the Armv 
implemented a Contamination Control Program. . 

5.7 This program was revised in December 1982. with the adoption of the 
Memorandum of Agreement by the Army. EPA. Shell and the State. to include steps for 
remediation of contamination at the Arsenal. 

5.8 The Army constructed the Nonh Boundary System in 1978 and 1981 to 
____ ---'-tr'-'"eaLamLto3~o~ntro.LtheJItigratioJLo.Lgro~undwater-contamination-Off-pOst-beyond-t-he'---

north boundary of the Arsenal. 

5.9 fn 1981. Shell constructed the [rondale Boundary System to treat and to 
control the migration of groundwater contamination off-post to the [rondale area. 

5.10 The Army constructed the Northwest Boundary System in 1983 to treat 
and to control the migration of groundwater contamination off-post beyond the 
northwest boundary of the Arsenal. 

5.11 fn December 1983. the United States filed United States v. Shell OJ! Co . 
Civil Action No. 83-<:-2379 (D.Colo.) pursuant to CERCLA. for response cOStS and 
natural resource damages at the Arsenal. Also, in December 1983. the State fLIed 
Colorado v. United Scam and Shell Civil Action No. 83-<:-2386 (D.Colo.). pursuant to 
CERCLA. for response costs and natural resource damages at the Arsenal. 

5.12 fa October 1984. the Amrt commenced its RIfFS with respect to on-post 
and off-post coDtamination associated with the .ArsenaL Until mid-1987. this activity 

____ t,ooJuhdOmLof_thLAtmy-conducting..Y..arious_RI/-ES_wlcs_in_accordance_with-CERCL-\-----
and the NCP, and then preparina various draft reports that were forwarded to EPA. 
Shell and the Swe for review and comment. 

5.13 On November 18, 1985. the United States. Shell and the State stipulated :n 
United States v' Shell Oil Co. that: 

(a) "Shell is a person who by contract, agreement or otherwise arranged 
for disposal or treatment, of hazardous substances owned or possessed by Shell. by 
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another party or entity at a iacility owned or operated by another party or entity and 
containing such hazardous substances. from which there is a release. or a threatened 
release which caused the incurrence oi response costs. of a hazardous substance," 

(b) "The United States is the owner of a facility from which there is a 
release or a threatened release which caused the incurrence of response COSts. of a 
hazardous substance." 

S.I~ On August 21. 1987. EPA listed most of the Arsenal. except for the 
Basin F fenced area. on the NPL. 52 Fed. Reg. 27641 (July 22. 1987). Basin F also has 
been proposed for listing on the SPL. 52 Fed. Reg. 27646 (July 22. 1987). 

·S.IS In January 1988. the Army commenced work. pursuant to CERCLA on its 
Basin F IRA. Since that time. response activity by the Army or Shell has been 
commenced in the following lRAs: FUgitive Dust. Asbestos Removal. Closure of 
Abandoned Wells. North Boundary System •• Trenching Improvements. Hydrazine 
Facility. Building 1727 Sump. Basin F Groundwater, Basin A Neck Groundwater and 
North Boundary System-System Improvements. 

5.16 In February 1988, the United States lodged a proposed consent decree in 
United States v. Shell Qj! Co. and commenced a public: comment period on the . 
proposed decree. 

5.17 In March 1988, the Technical Program Plan for cleanup of the Arsenal. 
pursuant to CERCLA. was adopted by the Organizations. Through the adoption oi the 
Technical Program Plan, the Organizations: 

(a) Set goals for the issuance of the Army's preferred remedial action 
for the Off·Post Operable Unit and On·Post Operable Unit; , 

(b) Identified the ProductS or SubproductS to proceed without 
substantial modification. those that are sufficiently completed as of tbis date. and those 
that require such substantial modification as to be designated New ProductS or 
SubproductS. 

(c) Identified any new ProductS or SubproductS to be added to the 
RIfFS for the On·Post aDd Off·Post Operable Units; 

(d) Identified any new ProductS or SubproductS that require ARAR 
determinatious; 

(e) Identified Other Deliverables to the extent known; 

(f) Established Deadlines for the completion of IRA Decision 
Documents; 
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(g) Identified RIfFS Deadlines: 

(h) Identified Schedules: and 

(i) Identified and resolved any previously identified or new i" ... es which 
solely relate to the general conduct of the RI/FS. 

5.18 On June 7. 1988. the L'nited States and Shell moved for entrY of a 
modified consent decree in L'nited States v Shell OJ! Co. To date. the Court has not 
<lcted on that motion. 

5.19 In :-<ovember 1988. the Army aMounced that the Arsenal no longer was 
an active military installation and that the sole mission of the Army at the Arsenal is the 
cleanup of the Site pursuant to CERCLA. 

5.:0 In the absence the of entry of the consent decree. the Army. EPA. 001. 
---~A~_SDR-and_Shell-executed-this-Agreement-in-order-to-preserve-the-utility-oi-the-work-----·_-

plans and schedules already adopted for the investigation and remediation of the 
contamination at the Arsenal. and to preserve the related arrangements for the recoverv 
of Response Costs and Natural Resource Damages. -. • 

VI. CONCLUSIONS OE LAW 

6.1 For purposes of this Agreement. the following -7'lnstitute the conclUSions of 
law upon which this Agreement is based. None of the follo',l,1ng conclusions shall be 
considered admissions nor are they binding on any Organization other than for the 
purposes of this Agreement. 

6.2 Based on the preceding Statement of Fac:ts. the Signatories make the 
following conclusions of law for purposes of this Agreement: 

(a) The Amrf is a "person" within the meaniDa of CERCLA Section 
101(21). 42 U.S.c. t 9601(21): . 

--------(b)-:the-Amrf-is-the~owner-or-operatot-!-of-the-Arsenal-for-purposes-of~---
CERCLA Section 101(20). 42 U.S.c. t 9601(20); 

(c) Shell is a "person" within the meaning of CERCLA Section 101(21). 
42 U.S.C. t 9601(21): 

(d) The Arsenal constitutes a "fac:ility" within the meaning of CERCL\ 
Section 101(9). 42 U.S.C. t 9601(9); . 
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(e) From 1944 to the present. "hazardous substances;' as defined in 
Section 101(14) of CERCLA. 42 C .. S.c. § 9601(14). were deposited. stored. disposed ot. 
placed. located or released at the Site; 

(f) There has been a "release" and there continues to be or threatens 
to be a "release" of hazardous substances into the environment. within the meaning of 
CEReLA Sections 101(22). 104 and 107. 42 {J.S.C. §§ 9601(22). 9604 and 9607. at the 
Site: 

(g) The Army is the operator of the Arsenal facility from which there 
was a release or a threatened release which caused the incurrence of COSts for removal 
or remedial action cOSts for any health assessment or health effects study and damaS!es 
for loss of natural resources. within the 'meaning of CERCLA Section 107(a)( 1). -
42 L'.S.c. § 9607(a)( 1); 

(h) Shell is a person who by contract, agreement or otherwise arranged 
for disposal or treatment. or arranged with a transporter for transport for disposal or 
treatment. of hazardous substances owned or possessed by Shell at the Arsenal facility 
from which there was a release or a threatened release which caused the incurrence of 
costs for remOVal or remedial action. costs for any health assessment or health effects . 
study and damages for loss of natural resources. within the meaning of CERCLA 
Section 107(a)(3). 42 U.S.C. § 9607(a)(3); 

(i) The Arsenal is a "federal facility' within the. meaning of CERCLA 
Section 120. 42 U.S.C. § 9620; 

(j) The Arsenal is a facility which is substantially on the NFL with the 
balance proposed for listing on the NPL; 

(k) The Site is subject to the cleanup standards in Section 121 of 
CERCLA. 42 U.S.c. I 9621 and the provisions of the NCP. 

vn. pmRMlNAIIQNS 

7.1 For purposes of this Agreement. the following constitute the 
detenninati01lS UPOI1 wbic:h this Agreement is based. None of the follOwing 
detenninatioDl shall be considered admiuions nor are they binding on any Organization 
other than for the purposes of this Agreement. 

7.2 Based on the preceding statement of factS and conclusions of law. the 
United States has determined and Shell does not contest for purposes of this Agreeme~1 
that: 

(a) The Site is subject to the requirements of CERCtA. 
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(b) The Army is a responsible party with respect to at least one release 
at the Site. and Shell is a responsible party with respect to at one release at the Site .. 

(c) The actions to be taken pursuant to this Agreement are reasonable 
and necessary to protect the public health and the environment. 

(d) It is appropriate and desirable for EPA. 001 and ATSDR to enter 
into this Agreement with the Army and Shell to establish the process for the 
remediation of hazardous substances at the Site and the performance of any related 
health assessment or health effects study. 

(e) It is appropriate and desirable for 001 to enter into this Agreerr.e~t 
with the Army and Shell for the performance of a ~atural Resource Damage 
Assessment for the Site. 

----·\fIU;-R-0I:;E GE-9GI 

8.1 001 shall continue to advise and assist the Lead Agency and Lead Party 
with respect to Products, Subproducts or Other Deliverables relating to the biota portion 
of the RIfFS and the lRAs for the On·Post and Off·Post Operable UnitS. 001 shall 
also provide similar advice and assistance to the Lead Agency or Lead Party for other 
Operable UnitS. 

8.2 001 shall receive from the Lead Agency or Lead Party: 

(a) Timely advance notice of each meeting concerning biota Products. 
SubproductS or Other Deliverables and lRAs; 

(b) Acopy of each document tranSmitted by the Lead Agency or Lead 
Party to the Organizations concel'lling biota Products, SubprociuCtS or Other Deliverables 
and lRAs: 

'. (c) All oppommity to participate in each aieetina concerning biota 
----Products,-Subproducts-or-Other-Deliverables-and-1RAs:-and-.-__________ _ 

(d) All oppommity to comment in writina on any biota portion of an 
IRA document or a draft Teclmical Plan. Product-or Subprociuc:t report. Other 
Deliverable or ROD, and to review such comments submitted by the Organizations; 

(e) T'unely notice of all proposals or actions involving natural resources 
under 001 Trusteeship. 
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8.3 DOl shall provide copies of its written comments concerning the biota 
pOrtion of the RIIFS for each Operable Cnit to the Organizations. 

8A In the event of a dispute concerning the biota portion of an IRA or 
RI/FS. a representative of 001 may attend and participate (but shall not have a VOte) 
in any relevant meeting of the R.MA Committee or the R.MA CounciL A dispute 
concerning any of these matters may be raised to Dispute Resolution by any 
Organization or DOl. If DOl invokes Dispute Resolution. 001 shall make a timely 
submission in writing of its views on the matter in dispute to the R.MA Council. S . .\FC 
or FRe. A representative of 001 may attend and participate (but shall not have a 
vote) in any Dispute Resolution meeting of SAPC or ERC. 

8.5 Paragraphs 8.1-8.4 shall not control DOl's participation in a :-iatural 
Resource Damage Assessment for the Site. DOl's participation in the Natural Resource 
Damage Assessment for the Site shall be governed by Section XLII. 

IX. ROLE OF ATSPR 

9.1 When appropriate. ATSOR shall advise and assist the Lead Agency for an 
Operable Unit in the development of EA·related ProductS, Subproduct5 and Other . 
Deliverables and particularly in connection with the expoSute assessment. toxicity 
assessment and risk characterization ponion of the EA and the lRAs. 

9.2 ATSOR shall receive from the Lead Agency or Lead Party: 

(a) Timely advance notice of each meeting concerning an EA or IRA: 

(b) A copy of each document transmitted by the Lead Agency or Lead 
Party to the Organizations concerning an EA or IRA; 

(c) An opponunity to participate in each EA or IRA meeting; and 

(d) An opponunity to comment in writing on an IRA or any EA 
pOnion of a draft Teclmica1 PIaJI, Product or Subproduct report. Other Deliverable or 
ROO, and to review such comments submitted by the Organizations . 
• 

9.3 ASTOR shall provide copies of its written comments concerning an IRA 
or the EA for each Operable Unit to the Organizations. 

9.4 In the event of a dispute concerning any relevant aspect of an IRA or EA. 
ATSOR sball be afforded an opportUnity. at its election. to submit in writing its views 
on the matter in dispute to the RMA Committee or the RMA Council. ATSOR may. a: 
its option. attend and participate in any relevant meeting of the RMA Committee or the 
RMA Council. If a dispute concerning any of these matters is raised pursuant to 
Dispute Resolution. ATSOR shall be afforded an opportUnity to update its earlier 
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statement of its ,iews through an additional ...mtten submission to the RMA Counctl. 
SAFC or FRC. 

9.5 Paragraphs 9.1·9.4 shall not control ATSDR's Health Assessment or any 
Health Effects Study. ATSDR's Health Assessment or Health Effects Study shall be' 

. ~overr:ed bv Section XLI. " . 

X. ROLE OF THE STATE 

10.1 Prior to the effective date of this Agreement. the State's participation in 
the RIjFS and the IRA.; was subject to the February 1. 1988. and June 7. 1988. 
proposed consent dec.rees (and the r~lated exhibits). On the effective date. of this 
Agreement. the State s pamClpatlOn 15 expected to be consIStent WIth this Agreement. 
Regardless of whether the State becomes a Signatory. the State shall have the rights of 
an Organization under this Agreement subject to the following conditions: 

(a) The State may attend meetings of the RMA Council. the SAPC and 
_____ thluRC-on1y~er_iLhas-agr.eedjn-writing-to-be-bound-by-the_provisions-ot'--------

paragraph 30.10 and to treat as highly confidential. and not to publish. divulge. disclose 
or make known in any manner or to any extent not authorized or required by law. any 
Confidential Information received by. or made available to it in connection with any 
activities performed pursuant to this Agreement; and 

(b) The State may invoke Dispute Resolution only after it has agreed to 
be bound by the Dispute Resolution process, as evidenced by its execution of the 
agreement attached hereto as Exhibit C. The form attached as Exhibit C shall be 
replaced by an executed copy of that agreement. once it bas been execute.d by all parties 
thereto. 

.' 

10.2 This Agreement shall become binding and effective upon the State at the 
time it becomes a Signatory. 

XI. LEAD AQENctES 

.ILl For purposes of this Agreement, the Army is the Lead Agency for the On· 
____ ~,o_sLQp-erable_U.nit-allll-the-Off.post-Operable-Unit.-----------------

11.2 For purposes of this Agreement, the Army or EPA may be the Lead 
Agency for Ill)' other designated Operable Unit as- prOvided in Executive Order 1:580 or 
any ameodm.DU or modifications thereof. . 

XII. OPERABLE UNITS 

12.1 It is the present intent of the Signatories that there shall be: 
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(a) The On·Post Operable L'nit: and 

(b) The Off· POSt Operable L' nit. 

:-.'othing in this Agreement shall preclude the designation of one or more additional 
Operable Cnits upon unanimous agreement of the Organizations. At the request of any 
Orgamzanon. the question of whether a new Operable (;nit will be designated shall be' 
subject to Dispute Resolution. In Dispute Resolution on the issue of whether the 
designation of a new Operable Unit is appropriate. such designation shall not be 
considered appropriate if it will prevent or substantially delay the design or 
implementation of an IRA. the On-post Operable Unit or the Off·Post Operable L'nie. 

1:.: The selection of the Final Response Action for each Operable L'nit shall 
be: 

(a) ,Preceded by RI/FS; 

(b) Set forth in a ROD. which may include more than one technology 
as part of the selected remedy; 

(c) In accor~ance with CERClA and in a manner not inconsistent with 
the :-rCP and any pertinent guidance issued by ATSDR, EPA, DOD or 001 which is nOI 
inconsistent with CERCLA and the NCP; 

(d) Supported by the relevant Administrative Record: and 

(e) Consistent with the terms of the Settlement Agreement or any 
Consent Decree in which this document may be incorporated. 

xm. SOl E OF COUNSEL 

13.1 References in this Agreement to actions bema taken in consultation with 
counsel. or to counsel anendiDg certain meetings. shall, not be deemed to preclude 
consultation with counsel. or counsci attendance at meetings, with respect to any other 
action talce n pursuant to this Asreemellr; 

XIV. PmNl1lONS 

14.1 As used in this Agreement. certain terms shall have the meanings specified 
in paragraph 14.4. To the extent that these definitions are inconsistent with the 
definitions which appear in any Consent Decree incorporating this Agreement. the 
definitions in paragraph 14.4 shall contrOl for purposes of thiS Agreement unless 
expressly stated otherwise in such Consent Decree. . 
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14.2 The meaning of any term used in this Agreement which is not defined In 
paragraph 14.4. but which is defined in Section 101 ot CERCLA. 42 li.S.C. § 9601. shail 
be as defined in CERCLA. 

1->.3 The term "day" as used in this Agreement shall mean "calendar day." 

I·U The following terms used in this Agreement are defined as follows: 

(1) "Administrative Record" means the documents designated pursua::: 
to paragraph 31.1 or 31.2. 

(:) "Agreement" or "Federal Facility Agreement" means this document. 
the executed "Federal Facility Agreement tor the Rocky Mountain Arsenal." effective 
February 17. 1989. including all exhibitS thereto (and any amendmentS or mOdifications 
thereot or supplementS thereto.) .. 

(3) "A,RAR" means a standard. reguirem~nLcriterion-or-limhation--as.-~-
----defined-m-CERCI:;A.-Sectlon lZI{Q)T21.42 U.S.C. § 9621(d)(2). 

(4) "Army" means the United States Department of the Army and an,v 
successors or assigns. and any agency. command. office or other subdivision thereof: and 
includes the officers. members. employees and agents of the Army when acting within 
the scope of their authority. 

(5) "Army.Qn!y Response Costs" means aU Response Costs for the 
Response Actions listed as Army.Qn!y Response Actions on Exhibit C to the Settlemer.t 
Agreement. . 

(6) "Arsenal" means aU U!lited Siates property known as the Rocky 
Mountain Arsenal and wbich is described more particularly in Exhibit A to this 
Agreement. -

(7) "ATSDR" means the United States Agency for Toxic Substances and 
Disease Registry and any SUcceslOrs or assigns. and any Region. Office or subdivision 
thereof: and includes the officers, employees and ~ents of ATS_o.R_w~en_acting_within-----

----lthe-scope-of-theit-mthOritY. 

(8) "Basin F MOU" means the "Memorandum of Understanding 
between the Depanmellt of the Army and Shell Oil Company with respect to the 
Basin F Interim ActiOIl,"execIlted by Shell and the Amr/ on September 26 and 27. 1986. 
respectively (and any amellCiments or modifications thereof or supplements thereto). 

(9) "CAR" means a CODtamination assessment report which is part of a 
RIfFS. 
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(10) "CERCLA" means the Comprehensive Environmental Response. 
Compensation and Liability Act of 1980. as amended by the Superfund Amendments 
and Reauthorization Act of 1986. 

. .< 11) "Conceptual Design Documen~" means a document prepared after 
compleuon ot approxImately 30 percent of the desIgn and engineering work for a 
discrete portion ot a Final or Supplemental Response Action and which setS out the 
plans for completion of such design and engineering work. with reference to appropriate 
drawings. specifications. data and documentation. 

(11) "Confidential Information" means all records. reportS. or 
information designated in accordance with Section 104(e}(7)(C) of CERCLA. ~2 e.s.c. 
§ 9604(e)(7)(C). or marKed or stamped by an Organization or a contractor with the 
legend "Confidential Information" that concerns or relates to the trade secrets. processes. 
operations. style of work. or apparatuS: or to the confide~tial statistical data. amount or 
source of any income. profitS. losses. or expenditures of any person. firm. partnership. 
corporation. or association; and all other records. reports. or information that an 
Organization or a contractor is required by law or contract to maintain confidential. 

(13) "Consent Decree" means any agreement approved and entered by 
the Court which wholly or pamally resolves litigation concerning the Arsenal and which 

. incorporates t~is Agreement and specifically makes this Agreement a part thereof. 

(14) "Coordinator" means the Army employee designated to serve on (he 
RMA Committee pursuant to paragraph IS.1. 

(1S) 'CoUrt" means the United States District COUrt for the District of 
Colorado. 

(16) "Custodian" means the person designated by the Army pursuant to 
paragraph 31.4. 

(17) "Deadlines" means IRA Oeadlines. RIfFS Deadlines. Supplementai 
Response Action Deadlines, Daiaa Deadlines and Implementation Deadlines. 

. (18) "Desipl De'dline" means any timetable or deadline for completion 
of a scope of work or a fiDa1 desip document for an Operable Unit, as set forth in the 
ROO for such Operable Unit. 

(19) "Desip Scope of Work" means a doeument that outlines the work 
plan for. and major elemenu of, the design and engineering work to be conducted for 1 
discrete portion of a Final or a Supplemental Response Action. Such a document may 
provide the basis for. and be incorporated in. a contractUal agreement between a \iesign 
contractor and the Lead Agency or Lead Party responsible for such work. 
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(10) "Dispu~e Resolution" means the process for resolving disputes ~hat ;; 
set forth in Sectlon XXX ot this Agreement. 

(21) 'DOD" me~z:s the L'nited States Department of Defense and any 
successors or assigns. and any offIce or subdivision thereof: and includes the officers: 
employees and agents of DOD when acting within the scope of their authority. 

(12) "DOr" means the Vnited States Depanment of the Interior and any 
successors or assigns. and any Region. office or subdivision thereof (including but not . 
limited to the L'nited States Fish and Wildlife Service): and includes the officers. 
employees and agents of DOl when acting within the scope of their authority. 

(23) '''DOl TrusteeShip" means natural resources under the management 
and protection of DOr. including. but not limited to. species designated as threatened or 
endangered pursuant to the Endangered Species Act. 16 U.S.C. §§ 1531 et seq .. and 
migratory birds. 

------;-;;-;;:I==--~( -,-,:' 4!1)_·--,·E",-A",-"-",m~_anulte_e.ndangennent-assessment-portion-of-a-RI1FS'~a=n=d---- ._.- -.----
Includes: 

(i) Contaminant identification (i.e •• site characterization and 
selection of target contaminants and identification of environmental transpon and fate 
mechanisms) for such contaminants: 

(il) Exposure assessment (i.e .• identification of exposure pathwavs 
and extent of exposure of hUIlWl and environmental populations at actUal or pOtential' 
risk): 

(iii) Toxicity assessment (i.e:. evaluation of the toxicological 
properties of target contaminants); and 

(iv) Risk characterization (i.e .. determination of the likelihood 
and extent of any harm). 

(25) "Emerpncy Action" means an action cOnducted by the Army 
pursuant to Section xxm of tlUs_Asre_ement. ____ ---~--~-------

(26) "EPA- means the United States Environmental Protection Agency 
and any suc:cesaors or assigns, and any Region. Office or subdivision thereof: and 
includes the officers, employees and agents of EPA when acting within the scope of the:f 
authority. 
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(27) "EPA Certification" means the certification by EPA of completion 
of a Final Response Action or Supplemental Response Action pursuant to . 
paragraphs 34.23-34.24. 

(28) "Final Design Document" means a document prepared after 
completion of at least 95 percent of the design and engineering work for a discrete 
portion at:. a Final or Suppl~mental.Response. Action and that incl~des the final drawings 
and specl!lc:lnons and the fmal deSign analysIS and cost estimate tor the implemematron 
of that portion of the Remedial Action. 

(19) "Finalization." with respect to a ROD. means the process by which 
the ROD is submitted to the Court. together with a certified Administrative Record in 
support ot the ROD. and all changes. if any. required as a result of judicial review are 
made. The process of Finalization is complete when either the time for judiCial review 
has passed or judicial review has been completed. 

(30) "Final Response Action" means any remedial action for an Operable 
(j nit as set forth in the ROD for such Operable Unit. 

(31) "Financial Manual" means the document developed by Shell and the 
Army to govern the payment. reimbursement and auditing of their respective response· 
COStS claims.' 

(32) "Force Majeure" means any event arising from causes beyond the 
control of an Organization which ~uses a delay in or preventS the perfonnance of any 
obligation under this Agreement. "Force Majeure" inCludes but is not limited to: acts oi 
God; fire; war; insurrection; civil disturbance; explosion. unanticipated breakage or 
accident to machinery. equipment or lines of pipe. despite diligent maintenance; adverse 
weather conditions which could not be reasonably anticipated; unusual delay in 
transportation; earthquake; restraint by court erder or order of public authority; inability 
to obtain. at reasonable cost and after exercise of reasonable diligence. any necessary 
authorizations. approvals. permits or licenses as a result of the action or inaction of any 
governmental agency or authority other than the Army; delays caused by compliance 
with applicable statUtes or replations loverning contraetina. procurement or acquisition 
procedures. despite the exercise of reasoaable diliaence; and insufficient availability of 
appropriated funds, if the Amr! shall have made timely request for such funds as part of 
the budgewy process. "Force Majeure" also includes any strike or labor dispute. 
whether or DOC within the contrOl of the Orpaintion affected thereby. but shall not 

. include iaaeutd costs or expenses of Resporise Actions, whether or not anticipated at 
the time such Response Actions were initiated. 

(33) "FRC' means the Final Review Committee. which shall consist of 
the following members: the Assistant Secretary of the Nmy (Installations and 
Logistics)(or other official of comparable authority and responsibility); the Administrator 
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of EPA (or other official of cO,mparable authority and responsibility); the Governor of 
Colorado; and the President ot Shell. . 

(34)'FS" means a feasibility study. as defined in the NCP, which is 
performed as part of an Operable Cnit. 

(35) "Health Assessment" means an evaluation by ATSDR of data and 
information on the release of hazardous substances at or from the Site in order to: 
assess any current or future impact on public health: develop health advisories or other 
recommendations: and identify studies of actions needed to evaluate. and mitigate or 
prevent. human health effects. 

(36) "Health Effects Study" mea,ns research. investigation. or study 
performed by A rSDR to evaluate the health effects of hazardous substances released at 
or from the Site, This terms includes. but is not limited to. epidemiological studies. 
exposure and disease registries. and health surveillance programs, 

----·------(-37-)--"rmpiemenratfOn-Deaahne· means any date for initiating or 
completing physical activity on the Site with respect to a Response Action addressed in a 
Final Decision Document. 

(38) "IRA" means an interim response action which has been determined 
by the Organizations to be necessary and appropriate for the Site. 

(39) "IRA Decision Document" means the document issued by the AI!!:Y 
which reflects the objectives and rationale for an IRA. 

(40) "IRA Oeadline" means anydate for issuance of a draft [RA 
Decision Document. as reflected in the Tecllnical Program Plan. or any timetable or 
deadline for completion of an IRA. as reflected in the appropriate [RA Decision 
Document or rRA Implemematioll Document. 

(41) "JAROF' means the Joint AdministnUive Record and Document 
Facility described in parqraph 31.8.· . , 

--------.--(42)-"JARDFC'-me-mnhrJoUlt Aamjmstrative Record and Document 
Facility Committee described in paragraphs 31.5. 

. (43) "Lead Agency" means the Federal "ency that is a Signatory and 
has primary authority and respotlSibility under CERCLA, the NCP, and Executive Order 
12580 for coordinari"1 an Operable Unit. 
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. .. (44) "Lead Party" means the Orga~zation that is designated wi th 
responslbllllY. In accordance WIth paragraphs 24.1. _4.3 and 24.4. to develop one or more 
Products. Subproducts. or Other Deliverables or perform one or more lRAs (or portions 
thereat). . 

(45) ":-1atural Resource Damages" means the amount of monev to which 
the t: nited States is entitled as compensation for injury to. destruction of. or ioss of 
natural resources resulting from a release of hazardous substances at or from the 
Arsenal determined in accordance with Section Xl.II. 

(46) ":-1atural Resource Damage Assessment" means the assessment of 
:-1atural ~esource Damages pursuant to the Natural Resource Damage Assessment Plan. 

(47) ":-1atural Resource Damage Assessment Plan" means a plan for the 
assessment of :-.ratural Resource Damages developed in accordance with the 
requirements and procedures of any applicable regulations promulgated by DOl 
pursuant to Section 301(c) of CERCLA. 42 U.S.C. § 9651(c). and the requirements and 
procedures of Section XUL 

(48) "NCP" means the National Oil and Hazardous Substances Pollution 
Contingency Plan as set forth in SO Fed. Reg. 47912 (1985). effective February 18. 1986. 
and all amendments thereto which are not inconsistent with CERCLA and which are 
effective and applicable to any activity undertaken pursuant to this Agreement. 

(49) "New Product or Subproduct" means a Product or Subproduct so 
designated in accordahce with paragraphs 24.7 and 24.8. 

(SO) "NPL" means the National Priorities List. as defined by CERCL\ 
and the NCP. 

(51) "Off·Post Area" means that portion of the Sire that is within the 
area bounded by 80th Avenue, the South Platte River. Second Creek and the northerly 
and northwesterly boundaries of the Arsenal, together with the surface waters of Barr 
Lake and the surface waters of the O'Brian Canal and the Burlington Ditch from their 
confluence with Second Creek to Barr Lake. The Off·Post Area is the shaded area 
shown on Exhibit B. 

(52) "Off·Post Operable Unit" -means the remedial action for the Site 
necessary to respond to hazardous substances. pollutants or contaminants within (a) the 
Off·Post Area, but in any evellt. only the area where hazardous substances, pollutants or 
contaminants from the Arsell&l ate found. and which is subject to ,remedial action by the 
Army as Lead Agency. in accordance with Executive Order 12580 and any amendments 
or modifications thereto. and the NCP; and (b) such area immediately adjacent thereto 
as is necessary for purposes of carrying out all Response Actions resulting from the 
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release or threat of release of hazardous substances. pollutants or contaminants at or 
trom the Arsenal. 

(53) "Off·Post ROD" means the ROD for the Off· Post Operable Cnit. 

(54) "On·Going" or "On·Going Subproduct" means a Product or 
Subproduc: :'or the On· Post and Off· Post Operable CnitS listed in paragraphs 24,.30. 
:-+..32 and :4..3... . 

(55) "On-Post Operable Unit" means the remedial action for the Site 
necessary to respond to contamination within the Arsenal. 

(56) "On-Post ROD" means the ROD for the On-Post Operable Cnit. 

(57) "Operable Unit" means a discrete po.rtion of the remedial action for 
the Site. as determined pursuant to paragraph 12.1. 

(58) "Organization" means the Army,_E.fA.-She!Lor.-subject-lo----· 
paragraphlO-:-1-:tf!e State; "Organizations" means the Army. EPA. Shell and. subject :0 
paragraph 10.1. the State. 

(59) "Other Deliverable" means any document, other than a Product or 
Subproduct report, which presents the results of any studies or reportS prepared as part 
of a RIfFS. Examples of "Other Deliverable!" inclUde Phase 2 CAR Data Addenda. 
Modeling ReportS. Shell's Biota Repon(s). Pilot Treatability Test Plans. Shell's Sewers 
Repon(s). ReportS concerning the presence of Bald Eagles at the Arsenal. Boundary 
Systems Evaluation Report. PPLV Methodology. TOxicity Assessment, Composite \VeU 
Program Report, SheU's Hydrological and Geological Reports, the Soil Gas Study and 
Panition Coefficient Studies_ ' 

(60) "Proposal for Other Deliverable- me3DS a concise document that 
outlines the work plan for, aud major elements of, an Other Deliverable not reflected in 
the Tec1UIical Prosram PIaD. 

. (61) "Product" means one of the primary aspects of an Operable Unit for 
whiCh a Product repon is ~ed. The term includes an Qn~~loing_or_N:ew_P_roduct.----·--

(62) "Product Manqer" means the employee of the Lead Agency or 
Lead Party who is designated in accordance with paragrapb 24.S, to have day-to-ctay 
responsibility for the development of a Product and the development of any related 
Subproduct or Teclmica! PlaD. 

(63) "QA'd/QCd- means quality assured/quality controlled. 
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(64) "Report of Assessment" means a report of the assessment of :-" atural 
Resource Damages. consisting of the preassessment screen determination. the :-iaturaJ 
Resource Damage Assessment Plan. and all documentation supporting the determination 
required in the injury determination phase. the qualification phase and the damage 
determination phase. all in accordance with the requirements and procedures of any 
applicable regulations promulgated by 001 pursuant to Section 30l( c) of CERCLA. 
.. : e.s.c. § 965l(c). and the requirements and procedures of Section XLII, 

(65) "Representative" or "Committee Representative" means a 
representative of an Organization on the RMA Committee. 

(66) "Response" or "Respons~ Action" has the same meaning as 
"Respond" or "Response" as defined by Section 101(25) of CERCLA. 42 C.S.c. 
§ 9601(25). 

(67) "Response Action StructUre" means any building, equipment. or 
improvement constructed or placed at the Site in c0!U1ection with a Response Action. 

(68) "Rl" means a remedial investigation. as defined in the !IICP. which 
is performed for an Operable Unit. 

(69) "RI/FS· means the remedial investigation/ feasibility study. as 
defined in the NCP. which is performed for an Operable Unit. 

(70) "RI/FS Deadlines" means the dates which are identified pursuant :0 
paragraphs 20.2(g). 26.6 and 26.7 and are appended hereto. and are enforceable 
pursuant to paragraphs 28.1-28.5. 

(71) "RI/FS Report" means a document prepared pursuant to 
paragraph 24.62. 

(72) "RMA Committee· or ·Committee" melDS the entity established 
pursuant to parqraphs 15.1 and 15.2. 

(73) "RMA Council" or ·Council· means the management body 
established pursuant to parqraphs 16.1-16.3. 

. (74) "ROD" melDS the Record of Decision for an Operable Unit. The 
term does IIOt include aD IRA Decision Document. 

(75) "SAPC" melDS the Steering and Policy Committee which shall 
consist of the following members: the Arrrrt Deputy for Environment, Safety and 
Occupational Health (or other official of comparable authority aDd responsibility): the 
Regional Administrator of EPA. Region 8 (or other official of comparable authority and 
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responsibility); the Director of the Colorado Department of Health (or other official of 
comparable authority and responsibility); and a Vice President of Shell. 

(76) "SAR" means a Study Area Report, i.e .. a report which summarizes 
the data in the CARs on a geographic or contamination flow basis. 

(~~) "Schedule" means any time limit. other than a RIfFS Deadline. 
established pursuant to this Agreement or the Technical Program Plan which governs 
the conduct ot portions of a RI/FS. 

(78) "Settlement Agreement" means the executed "Settlement Agreemer:t 
between the L' nited States and Shell Oil Company concerning the Rocky Mountain 
Arsenal," etfective February 17, 1989, including all exhibits thereto (and any 
amendments or modifications thereof and supplements thereto.) 

(79) "Shell" means Shell Oil Company and any successors or assigns. and 
any office or subdivision thereof: and includes the subsidiaries of Shell and the officers. 

_____ ~e~m~p~lo"J.y~ee~s~an~d~a~gEe~nts~o~f~S~h~eU~w~h~e~n~acun~'~gLwt~'t~ltin~t~he~sc~o~p~e~o~f~th~e~ir~au!O!t,!!h~onl!!'rv,!~. _____ ",_, .. ,,_. __ ,,'_ 

(80) "Signatory" means any Organization tbat executes this Agreement. 

(81) "Site" has the meaning set fonh in paragraph 4.1. 

(82) "State" means the government of Colorado and any successors or 
assigns. and any department. division. agency, office or other subdivision thereof. and 
includes the officers. employees and agents of the State when acting within the scope of 
their authority. 

(83) "Subproduct" means a secondary aspect of an Operable Unit for 
which a Subpro<iuct repan is prepared and which is used in preparation of a Product. 
The term includes On-Gom, and New SubproductS. 

(84) ·Supplemenw Response Action· meam a Response Action for the 
Site selected after fina1juUol1 of the en·post ROD. The term does not include either 
an Emergen~ Action, or a modification of a ROD in accordance with paragraph 25.16. 

;--~~~-------------(85)--SupplimentirResponse Action Plan" means the plan that shall 
govern developmel1l of a RI/FS and ROD for a Supplemental Response Action. as 
provided in Section xxxm. 

(86) ·Supplemental Response Action Deadline" means any timetable or 
deadline for completion of a RI/FS for a Supplemental Response Action or for 
selection of a ROD for a Supplemental Response Action, as developed pursuant to 
paragrapb 33.... ' , 
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(87) "Technical Plan" means a reasonably detailed plan for the 
development of a Product or Subproduct. 

(88) 'Technical Program Plan" or "Plan" means the document that sets 
torth RI/FS Deadlines. deadlines for completion of IRA Decision Documents. 
Schedules. and other provisions prepared and adopted in accordance with Section XX. 

(89) "TRe" means the Technical Review COmmittee described in 
paragraphs 19.1·19.6. 

(90) "United States" means the Federal government. any depanment. 
agency. Region. office or subdivision thereof (including but not limited to the Army. 
ATSOR. 000. EPA and DOl): and includes the officers. employees and agentS of the 
L' ruled States when acting within the scope of their authority. 

XV. RMA CQMMITIEE 

15.1 Upon completion of the Technical Program Plan. the Army designated an 
employee to serve on the RMA Committee as the Coordinator for the On-Post and Off· 
POSt Operable Units. The Coordinator shall be responsible on a daily basis for assuring 
the Army's implementation of the.RI/FS. the IRAs. Final Response Actions. Emergency 
Actions and Supplemental Response Actions for the On·Post and Off·Post Operable 
!Jnits in accordance with the terms of this Agreement. the TeChnical Program Plan. and 
the Settlement Agreement 

15.2 Upon the completion of the Technical Program Plan. the other 
Organizations each designated an employee to serve on the RMA Committee as its 
Committee Representative. Each Representative shall be responsible on a daily basis 
for ensuring his or her entity's fu1fillment oi its responsibilities regarding a RljFS. the 
[RAs. Final Response Actions, Supplemental Response Actions and Emergency Actions 
in accordance with the terms of this Agreement. the Technical Program Plan and the 
Settlement Agreement. The RMA Committee shall consist of the Coordinator and the 
COmmittee Representatives. A representative of 001 may attend and participate in any 
meeting of the Committee (but shall not vote). . 

15.3 The Orpnintions shall transmit all written communications between each 
other after the effective eWe of this Agreement with respect to a Rl/FS. the lRAs. Final 
Response Actions, Supplemental Response Actions and Emergency Actions or related 
matters coDCetlliD&the Arseaat. through the Coordinator and Committee 
Representatives, except for policy matters raised directly with SAPC. communications 
between attorneys or documents excluded by paragraph 21.1(a). 

15.4 The RMA Committee shall meet informally approximately once each 
month. Although the Lead Agency and the Lead Party have ultimate responsibility for 
meeting their respective Deadlines, the RMA Committee shall endeavor to assist in this 
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etfort by scheduling meetings to address Products. Subproducts or Other Deliverables .. 
;etting and reviewing completion dates tor Technical Plans. Other Deliverables. and 
reportS tor Products and Subproducts. overseeing the performance of all environmental 
monitoring at the Site overseeing the performance of the RIfFS. the lRAs. Final 
Response Actions. Supplemental Response Actions or other Response Actions. 
reviewing the progress of the Technical Program Plan and the status of Technical Plans. 
Products. Subproducts. and Other Deliverables. attempting to resolve disputes 
ir.iormally. making necessary and appropriate adjustments to Schedules. advising the 
R~IA Council whenever a Deadline cannot be attained and recommending. where 
· .... arramed. that a Deadline be extended in accordance with paragraphs ~6.8·:6.18. 

15.5 The RMA Committee may create such subcommittees as it approves bv 
majority vote ot' the Organizations. . 

15.6 Special meetings of the RMA Committee shall be held upon majority 
agreement of the Organizations. 

XVI. RMA COm/CIL __ _ 

~~~~~~~~~ 
---- ·---t6-:-r-Wiffiin seven days of the completion of the Technical Program Plan. the 

Organizations each designated an employee to serve as a member of the RMA Council 
for the On·Post and Off· Post Operable Units. 

16.2 The designee of the Army shall serve as the cbairman of the RMA 
Council for the On·Postand Off·Post Operable Units. 

16.3 The Coordinator and Committee Representatives may also serve as 
members or alternate members of the RMA Council and may attend and participate in 
any meeting of the RMA Council. Counsel for the Organiutions may, subject to 
paragrapb 13.1. aIso attend and participate in RMA Council meetings. A representative 
of 001 may attend and participate in meetings of the Council (but shall not vote). 

16.4 The chairman shall schedule regular meetings of the R..\fA Council 
approximately every three momha. shall transmit a proposed agenda at least 20 days in 
advance of such meetina and sball transmit a final agenda at least to days in advance of 
such meetina which shall iIIcotporate any additional maner that a member reg~ue~s:!:ts~b!.!'ec--__ _ 
included. RepIar mee~ sb.ILb.e_fof-the.pur-pose-of-reviewmg-and commenting on 

----the-progrw-m.cter the Technical Prosram Plan and on the status of all Technical Plans. 
Product and SubproduCl reportS. and Other Deliverables, and overseeing the 
performance of the RIfFS, the IRAs, Final Response Actions. Supplemental Response 
Actions or other Respoase Actions. The RMA Council sball attempt to resolve 
differences between the Organizauons and sball address any other matter whicb a 
member timely seelcs to bave placed aD the agenda. 
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16.5 Special meetings ~f the R~ Council shall be held at the request of a:w 
Organization. As much notice lor special meetings as is feasible under the . 
circumstances shall be provided by the chairman. 

XVI!. STEERING AND POLICY COMMITtEE ("SAPe) 

i 7.1 On the completion of the Technical Program Plan. the Organizations each 
designated an employee to serve as a member of the SAPC for the On-Post and Off
Post Operable t.:nits. The SAPC shall consist of the follOwing members: for the L'nited 
States. the Army Deputy for Environment. Safety and Occupational Health (or other 
official of comparable authority and responsibility) and the Regional Administrator of 
EPA Region 8 (or other official of comparable authority and responsibility): ,for the 
State. the Director of the Colorado Department of Health (or other official of 
comparable authority and responsibility); and for Shell. a Vice President ot Shell. A 
representative of 001 may attend and panicipate (but snall not vote). 

17.: The function of the SAPC shall be (a) to decide Significant policy issues as 
they relate to assessment. selection. design and implementation of Response Actions at 
or associated with the Site and (b) to resolve disputes relating to assessment. selection. 
design. and implementation of Response Actions at or associated with the Site when 
such disputes have not been resolVed at the RMA Council level and which have been' 
elevated to the SAPC for resolution. 

17.3 Unless otherwise agreed by all members of the SAPC. the SAPC shall 
meet approximately quarterly at a time and location to be determined by the SAPC. .'>"'1 
the quarterly meetings. the SAPC shall address any policy issues or other matters plated 
on the agenda. In addition to its regular quarterly meetings. the SAPC may hold speCIal 
meetings as necessary to resolve disputes or address pOlicy issues or other matters. If a 
special meeting of the SAfe occurs near the time of a regularly scheduled quarterly 
meeting. the SAPC may agree to cancel or postpOne the quanerly meeting. as 
appropriate. 

17.4 The EPA member of the SAPC. or his or ber designated representative. 
shall chair all meetings of the SAPC. EPA sball prepare an agenda pursuant to the 
recommendation of the RMA Council and distribute the agenda prior to each SAPC 
meeting. EPA sball include on the agenda any policy issues or .other matters raised by 
the other'SAPC members. 

17.$ DurinJ SAfe meetings. Shell. the State and the United States may each 
be accomplllied by lep1 and technical advisors. A SAPC member wno cannOt attend a 
meeting may designate an alternate representative. who shall be fully authorized to 
make committnents and take positions on bebalf of the Organization he or she 
representS. 
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XVIII. WiOL REVIEW COYf~!ImE (""FRC) 

18.1 On the completion of the Technical Program Plan. the Organizations eac:t 
designated an employee to serve as a member of the FRe for the On·Post and Off· PoSt 
Operable Cnits. The FRe shall consist of the fo!!owing members: for the Cnited 
States. the A.ssistant Secretary of the Army (Insta!!ations and Logistics) (or other official 
of comparable authority and responsibility) and the Administrator of EPA (or other 
oificial of comparable authority and responsibility) who shall chair meetings of the FRe. 
for the State. the Governor of Colorado: and for Shell. the PreSident of She!!. A 
representatIve of DOl may attend and participate in meetings of the FRC (but sha!! ::ot 
vote). 

18.2 FRC meetings shall occur only as needed to resolve disputes or policy 
issues. The Organizations may each bring legal and technical advisors of their choOSing 
to FRe meetings unless otherwise agreed by Shell. the State and the United States. A 
FRe member who caMot attend a meeting may designate an alternate representative. 
who shall be fully authorized to make commitmentS and talee positions on behalf of the 
Organization he or she representS. 

XIX. TECH~ICAL REvre:W COMMllIEE CUe) 

19.1 Within 21 days of the completion of the Technical Program Plan. the 
Army. in consultation with tbe other Organizations. designated, pursuant to 10 t:.S.c. 
§ 2705(c) and paragrapb 19.6 the following to serve as members of the TRC: 

(a) 
representative; 

District; 

(b) 

(c) 

(d) 

(e) 

(f) 

(a) 

The chairman of the RMA Council. who shall serve as the Army'; 
,-

A representative of EPA (as desigDated by EPA); 

A representative of the State (as designated by the State); 

A represeaWive of Adams County, 

A representative of the City and County of Denver; 

A representative of Commer~e City; 

A representative of the South Adams County Water and Sanitation 

(h) A representative of the Tri-County Health Authority; and 
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(i) Three public representatives who shall represent a cross section of 
ci\ic. educational and other such groups from the local community. 

19.2 The chairman of the RMA Council shall serve as the chairman of all TRC 
meetings. A representative of each of Colorado's united States Senators and Members 
of the Cnited States House of Representatives. Shell. and counsel for the united States . 
.. vmy. EPA. 001. Shell and the State. may each attend and participate in anv TRC 
meeting as e''('oificio members of the TRC. ' 

19.3 The purpose of the TRC is to afford a forum for cooperation belVleen the 
A.rmy and concerned local officials and citizens and provide a meaningful opportunity 
for the members of TRC to become informed and to express their opinion about 
Significant aspects of the RI/FS. 

19A The chairman shail schedule regular meetings of the TRC approximately 
every three months. Regular meetings of the TRC shall be for the purpose of review'ing 
progress under the RI/FS Plan and discussing other matters of interest to the TRC. 

19.5 SpeCial meetings of the TRC shall be held at the request of the Army or 
EPA. .' 

19.6 To avoid unnecessary delay and administrative procedures. the 
Organizations intend that the appointment of the TRC and the performance of its 
activities need not comPly with the Federal Advisory Comminee Act. S U.S.C. App .. 
86 Stat. 770. and the Federal Advisory Comminee Management Regulations. ·n C.F.R. 
is 101·6.1001-101-6.1035. 

19.7 The Custodian shall distribute to the TRC every three months information 
concerning the supplementation of the Administrative Records which occurred during 
that period. 

xx. ADOPTION OF l'EOOOCAL PROGRAM PLAN 

.<i) Purw'se gf Icgbnjql Pmmm Plan 

20.1 The OrpnizatioDS have developed a Technical Program Plan to govern the 
completion of the RIIFS Cor the On·Post and Off·Post Operable UI1jts. 

20.2 The Technical Program Plan: 

(a) Has goals for the issuance of the Army's preferred remedial action 
for the Off·Post Operable Unit and for the issuance of the Anny's preferred remedial 
action for the On· Post Operable Unit; . 
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(b) ldentiiies. without specifics. the Products and Subproducts listed in 
paragraphs 24,.30. 24,32 and :4.34 which ( 1) shal,l proceed without substantial 
modification. (2) are sufficiently completed as ot the date of the Technical Program Plan 
or (3) require such substantial modification as to be designated :-.rew Products or 
Subproducts in accord,ance with paragraphs 24.7·24,8; 

(c) Identifies any :-.rew ProduCts or SubproduCts not identified in 
paragraphs :4.30. 24,32 and 24..34 which shall be added to the RIfFS for the On· POSt 
and Off· Post Operable L'nit; 

(d) Identifies any :-.rew Products or SubproduCts that require AR..1..R 
determinations; 

(e) Identifies Other Deliverables. to the extent they are known: 

(f) Establishes Deadlines for the completion of IRA Decision 
Documents: 

----------tg)-fdentifierRItFS-Oeaalines for the milestones listed in 
paragraph 26.7; 

(h) Identifies Schedules; and 

(i) Avoids addressing specific issues which can be better resolved in the 
context of the specific Technical Plans. Products, SubproduCtS, Other Deliverables. 
RIfFS ReportS and RODs. 

20.3 The Technical Program Plan also addresses and resolves previously 
identified and new issues which solely relat~ to the general conduct of a RIfFS that 
were clearly raised by an Organization during the course of drafting or commenting on 
the draft Technical Proaram Plan. . 

(ii) Peve10pmem af Qrafq af Iesbnisa' Ptgpm Plan 

20.4 Representatives of the Organizations and theirrespec:tive counsel 
conferred with each others' counsel in an effon to develop a draft Technical Prograzn 

-----Plan-by-conseasus-to-the-muimum-exte""lltllrac:tic:aole. 

20,$ After coDferriDa with the Organizations. the Army prepared a draft 
Technical P10aram Plan. 

20.6 On or about December 4, 1987. the Army transmitted the draft Technical 
Program Plan to the other Organizations for review and comment. 
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:0.7 Within 50 days of receiving the draft Techr-ical Program Plan. the other 
Organizations transmitted their written comments on the draft to the Armv. and Shell 
identiiied the Products. Subproducts and Other Deliverables for which Shell proposed :0 
be Lead Parry. 

:0.8 . Within 30 days of the close of the 50-day period specified in 
paragraph :0.7. the Army transmitted to SAFC (and to the other Organizations): 

(a) A draft final Technical Program Plan; 

(b) Copies of the written comments of the other Organizations: 

(c) The Army's response to timely written comments received from the 
other Organizations; and 

(d) The Army's response to SheU's proposals to be Lead Parry. 

(iii) Approval of Technical PrQitam Plan 

:0.9 Within approximalelylS days after receipt of the draft final Technical 
Program Plan with the comments and responses. SAPC met to decide the unresolved 
issues. to reconcile any inconsistencies and to direct the finalization of the Technical 
Program Plan in accordance with its decisions. During the weele prior to the SAFC 
meeting, the Organizations met and attempted to reconcile as many differences as 
possible concerning the Technical Program Plan. All unresolved issueS were placed on 
the agenda for the SAPC meeting. In reviewing the draft final Technical Program Plan 
and in deciding the unresolved issues, SAfe considered the impact of each of its 
decisions on the goals set fonh in paragraph 20.2(a). 

20.10 To the extent that an OrganiUtion did not object to the draft final 
Technical Program Plan during the course of the SAPC review, it is deemed to have 
approved tbe Tecbnical Prosram Plan. 

20.11 If within 20 days of its initial meeting SAfe· could not have decided a 
dispute concerning the Technical Program Plan. any of the Organizations could have 
elevated the issue to the FRC by notifying the other Organ;ZlItions in writing of such 
intent within 5 days of the close of SAfes 2Q-day review period. FRC would have had 
:0 days thereafter to resolve the dispute. The'decision of FRC with respect to such 
dispute would have been reflected in the final Technical Program Plan. 

20.12 The Army had 15 days to revise the draft final Technical Program Plan to 
make it consistent with the decision of SAfe (or FRC, if FRC resolved a dispute 
concerning the Plan). After revising the Technical Program Plan. the Army transrititted 
a copy of the Technical Pro~ Plan to SAFC, which approved the Technical Program 

- 32 -



Plan upon its determination that the Technical Program Plan is consistent with the 
decision of SAPC (or FRC. if FRC had resolved a dispute concerning the Plan). 

:0.13 Following SAFC or FRC approval of the Technical Program Plan. copies 
of the Plan Were issued by the Army to the other Organizations. The RIjFS Deadlines 
t!stablisheu by and appended to the Plan thereafter shall apply to the RIfFS for the On. 
Post and Off·Post Operable L'nits. 

(iv) Subsequent Extensions Of Deadlines 

:0. H If subsequent to the approval of the Technical Program Plan. an 
Orszanization deternunes that an extension of an RIjFS Deadline is warranted for anv 
reason. it may request such an extension in accordance with paragraphs 26.1i·26.18. '.-\11 
extensions of RIjFS Deadlines shall be appended to the Plan and shall thereafter apply 
co the appropriate RIfFS. 

20.15 The Technical Program Plan shall be amended to include a current list of 
all use restrictions applicable for the Arsenal. The Army shall submit such re.s.triclions._ ... _ . . __ _ 

----,:nrd-:rnrreVlsicHiSlfiereoi; to tne5APC-for review and approval. 

(v) Amendment of the Technical PrOWm Plan 

20.16 Within 90 days of the adoption of this Agreement, an Organization may 
seek to amend the Technical Program Plan as necessary to incorporate changes or 
requirements that result from the adoption of this Agreement or the Settlement 
Agreement. An Organization may seek such an amendment by submitting a concise 
written request to the RMA Council. 

20.17 In the event that unanimous agreement is not reached by the RMA 
Council on the need for an amendment of the PIau. pursuant to paragraph 20.16. any 
Organization may invoke Dispute Resolution to determine if such amendment shall 
occur. 

20.18 The proponent of a proposed amendment of the Plan shall prepare the 
text of the proposed amendment. 

XXI. EXCHANQE AND PRESERVATION OF INfORMATION 

21.1 Prior to the effective date of this Agreement, Exhibit E to the February 1. 
1988. and June 7. 1988, proposed consent decrees governed the exchange and 
preservation of information by the Sipatories. On the effective date of this Agreement. 
this Section shall control the excbange and preservation of information by the 
Signatories. On this Agreement becoming binding on a Signatory, the Signatory shall: 
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(a) Provide on request. subject to the provisions of 
subparagraph 21.1(e)(l) and (2). the other Signaiories access. for purposes of review and 
copying. and WIthout the need to make any formal request under the Freedom of 
Information AC,t or similar state law. to all, technical information or sampling or test data 
prevlOusly obtained or generated by that Signatory or Its agents relating to the RIfFS or 
contamination at the Site. except for: 

( i) Privileged attorney-client communications and attorney work 
product; 

(ii) Communications between twO or more of the Signatories. 
which retain their privileged or work product status because of their occurrence in the 
context of the joint or cooperative conduct of litigation; 

(iii) Communications which are subject to the deliberative process 
privilege among or between personnel of the Army. EPA or the State and their 
respective managements. and communications of a similar nature between Shell 
personnel and Shell management; 

(iv) Post-contract award communications between the Armv. EPA 
or Sheil and their respective contractors concerning the performance of work by such . 
contractors (but not contract c:hange'orders, modificatiollS, amendments or Similar 
communications); however, factual or technical information which is found only in such 
commUnications shall be promptly provided to SAPC. at SAPC's request. by the 
appropriate Signatory where these may prove relevant to a matter submitted to Dispute 
ReSOlution; 

(v) Pre-award communications or information received from or 
exchanged with prospective bidders potential government contractors or any other 
person submitting bids or proposals to the Army or EPA to the extent that these are 
confidential as provided by the applicable statutes or regulations governing Federal 
contracting. procurement or acquisition procedures; 

, (vi) Pre-award communications or information received from or 
exchanged with prospective bidders. potential Shell contractors or any other person 
submitting bids or proposals to Shell. except to the extent that disclosure is required by 
law. 

(vii) Communications between the Army or EPA .with the staif. 
members or committees of Consress. subject however, to the right of any Organization 
to obtain information which is otherwise available by law; 

(viii) Documents generated for purposes of settlement 
negotiations; and 
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(ix) Documents prohibited from disclosure in accordance with 
Protective Orders :-';os. I. 1. 3. and 4 in United States v, Sbe!! OJ! Co., Civj! Action 
\.;0, 83·C·23i9 (consolidated with :-';0, 83-C-2386)(D. Colo.). or pursuant to the terms Ot 
the Settlement Agreement. 

(b) Hold all Confidential Informational delivered pursuant to 
subparagraph 21.1( a} subject to subparagraphs 21.1(b)( 1)-(3); for purposes of this 
provision. "Confidential Information" means all records. reports. or information 
designated in accordance with Section l04(e)(i)(C) of CERClA 42 U.S.c. 
§ 9604(e)(7)(C). or marked or stamped by an Organization or a Contractor with the 
legend "Confidential Information" that concerns or relates to the trade secrets. processes. 
operations. style of work. or aooararus. or to confidential statistical data. amount or 
source of any income. profits. losses. or expenditures of any person. firm. partnership. 
corporation. or association: and all other records. reportS. or information that an 
Organization or Contractor is required by law or contract to maintain confidential. 

(i) Signatories shall treat as highly confidential. and not publish. ' 
divulge. disclose. or make known in any manner or to any_extent-not-aut,hoRzed-or----"-',,'',,·,, 

--'-"--------mWlteCl-l5y law. any Coiffiaentiil Information received by. or made available to. them 
pursuant to this Agreement. If the State is nOt a Signatory. no other Organization shall 
be required to provide any Confidential Information to the State hereunder until the 
State enters into a confidentiality agreement with the Organizations by which the State 
agrees to maintain the confidentiality of such Confidential Information on the terms set 
forth in this subparagraph 21.1(b). 

(ii) Nothing herein shall prevent an Organization from using 
Confidential Information of the others in connection with Dispute Resolution or judicial 
review: provided that the Organization gives the others at least 10 days prior written 
notice of its intent to use the Confidential Information for such purpose and takes all 
reasonable steps to limit to the maximum ment practicable the disdosure of such 
Confidential Information. 

(ill) The provisions of this subparagraph 21.1(b) shall not limit 
(A) any rights any Organization may otherwise have under- the Consent Oecree or 
applicable law to obtain or use any Confic1ential Information. or (B) any remedies any 
Organization may have UDder awlicable law or conuac.Lfo_cdisclosur.e-or-use-by-the-e -----

-----others-ohny-~DfiiienliirIiiformation. 

(c) Provide the others on a regular basis with at least seven days 
advance notice (by location and general description of the type of activity) of all 
sampling and other field activity to occur in an identified geographic area in connection 
with a RIfFS: 

(d) Provide the others. on request and to the maximum extent 
practicable. with "splits" of all samples taleen in connection with a RIfFS; 
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(e) For all sampling and test data collected in connection with a Rlr FS. 
transmit to the others automatically: 

(i) QA'd/QC'd data for such sampling or test results within 30 
days ot the completion of the quality assurance/quality control process: or 

(ii) The "raw" sampling or testing data. if no QA'd/QC'd data 
are transmitted to the others within 150 days of the date when the sample was taken or 
the test occurred. except where there is a showing of good cause and agreement bv all ot 
the Si2natories that additional time shall be afforded for the transmittal of the . 
"QA'diQC'd" data: and . 

(f) Preserve for at lease five years from the issuance of the final ROD. 
irrespective of any document retention policy to the contrary. all documents or 
information not excluded by subparagraph 21.1(a) concerning: 

(i) 

(ii) 

(iii) 

Any RI/FS for an Operable Unit; 

Contamination at the Arsenal or .released from the Arsenal; . . 
.--

Any IRA or Final Response Action. 

21.2 The documentS described in subparagraph 21,1(f) shall be preserved at the 
lARDF. The expense of operating the JARDF shall be accounted for by the Army and 
Shell in accordance with the Financial Manual. After the conclusion of the 5·year 
period. Custodian shall notify the Signatories at least 60 days in advance of when it 
intends to destroy sucb documentS. If any Signatory requestS that the Custodian retain 
the documents for a longer period, the docmnentS shall be retained for such additional 
time as all Signatories may qrce or the Court may order. 

21.3 The disclosure of all or any of a discrete portion of an otherwise privileged 
document described in subparqrapb 21.1(a}, or the entirety of sucb document(s). shall 
not constitute a subject matter waiver or a waiver of an otherwise valid privilege claim 
for the undisclosed portion of that document or for any undisclosed documents of that 
type •. 

21.4 Nothing ill paragraph 21.1 shall be construed to deny any person access to 
a document the disclosure of wbich would be required pursuant to the Freedom of 
Information Act, S U.S.c. I SS2, or the applicable provisions of Colorado Revised 
Statutes. "Public: Records," Colo. Rev. SiaL U 24-72·201 .24-72·205 . 
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XXlI. ASSESSy!E:-<T A.;\ip ly!PLEME:-;TATIO\f OF INTERIM 
RESPONSE ACTIONS! IRAs) . 

~::.I Prior to the effective date of this Agreement. the February l. 1988. and 
iLlne 7. [988. proposed consent decrees governed the assessment and implementation ot 
IRA!. On the effective date of this Agreement. this Section shall control the assessment 
and lmpie::-:entatlon ot lRAs. The Organizations agree that the lBAs listed below are 
necessary and appropriate: 

(a) Groundwater Intercept and Treatment System ~orth of the Arse:cai: 
This action consists ()f the construction of one or more pump and treat systems cif'Dost 
of the . .1.rsenal following assessment and selection. as part of the IRA. . 

(b) Improvement of the North Boundary System and Evaluation of ail 
Existing Boundary Systems: This action consists of (0 assessment of the need for 
improvements (such as expansion) to the ~orth Boundary System and assessment, 
selection. and implementation of any necessary improvements to the system. (ii) 
assessment of the other two boundary systems (Irondale and Northwest) on the Arsenal 
and assessment. selection and implementation of any appropriate improvements to these 
systems as neces5ary-----3.n~_<jiiUmplementation-of-the-groundwatene·charg-e trenches to n .H 

increase the rate of reinjection of treated groundwater in cOMection with the North 
Boundary. 

(c) Groundwater Intercept and Treatment System North of Basin F: 
This action consists of assessment and selection of a groundwater intercept and 
treatment system nonh of Basin F and implementation of such a system as necessary. 

(d) Closure of Abandoned Wells on the Arsena!: This action consists 
of sampling. plugging. and closing of wells on the Anenai that are not currently part of 
the on·going groundwater monitoring program or that are not suitable for inclusion in 
the future monitoring program. The plugging and closure shall be perfortned in 
accordance with the criteria developed In July 1987 by the United States. the State and 
SheIL 

(e) Groundwater Intercept and Treatment System in the Basin A ~eck 
Area: This actioll coasisu of design and construction of an alluvial groundwater 
intercept and treatment system In the Basin A Neck area on the Arsenal. 

(f) Basin F Liquids. Sludges. and Soils Remediation: This action. 
which is on-soinl and will continue. consists of remediation of contaminated liqUids. 
sludges. and soils from and under Basin F. Once liquids are removed to temporary 
storage tanks (constructed by Shell pursuant to the Basin F MOU). the soils and sludges 
remaining in the basin and those down to a specified depth beneath the basin liner will 
be solidified as necessary and rransponed to a temporary bolding area. where they will 
be properly stored prior to tre~nt or disposal. Treatment or disposal of soils and 

·37· 



sludges shall be undertaken either as a subsequent phase of this IRA or as part of the 
Final Response Action ior the On·Post Operable t.: nit. 

(g) Building t 727 Sump Liquid: This action consists of remediatin2 
contaminated liquid in the Building 1727 sump to mitigate any remaining threat oi -
release of liquids from this sump. 

(h) Closure of the Hydrazine Facility: This action consists oi (i) 
tre:ltment and disposal of pretreated liquids in tanks used for storage of waste products 
from the blending of rocket fuels and (ii) dismantling and disposal of all remaining 
above·ground structures associated with the hydrazine facility. 

(i) Fugitive Dust Co~trol: This action consists of selection and 
implementation of a dust suppressant program as expeditiously as possible. 

(j) Sewer Remediation: This action consists of remediation of certain 
priority portions of the sanitary sewer to minimize this potential pathway of contaminant 
flow. The priority list of sewer system segments for this action will focus first upon 
those segments located below the groundwater table. 

(k) Asbestos Removal: This action consists of the United States' on· 
going survey of friable (i.e .. flaking) asbestOS on the Arsenal and the prompt removal 
and disposal of it, if the survey indicates a potential for human exposure. 

(I) Remediation of Other Contamination Sources: This action consists 
of assessment and. as necessary. the selection and implementation of an IRA for the 
Section 36 Trenches, the Section 36 Lime Pits. the M·I Settling Basins. the Motorpool 
Area. the Railroad Holding Trac:k in the Rail Classification Yard and. when appropnate. 
the placement of any material excavated from such locations in a properly constructed 
temporary storage area or areas on the Atsenal. If any Organization identifies any . 
additional source area for inc:lusion ill this IRA. the Orpnization may submit to the 
others a written repon identifyinJ the source area proposed for inclusion and setting 
fonh the fac:tual. technic:al. &lid scientific basis for the proposal. Within 30 days after 
submission of the report, the Azmy shall detennine whether the source area should be 
included 'in this IRA and DOuty Shell. EPA and the State of its determination. If Shell 
or EPA disqrees with the Army's determination. Shell or EPA'may invoke Dispute 
Resolution. 

(m) Pretreatment of CERCLA Liquid Waste: This action consists of 
development and implementation of a program to !reat wastewater resulting from the 
assessment and implementation of Response Actions for the Site (e.g.. treatment of 
wastewater) from the Arsenal laboratory and !reatment of decontamination water prior 
to their discharge into the Arsenal sanitary sewer. or development of other appropriate 
measures for the disposal or reuse of sucl1 water. ' 
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::.1 The process set forth in paragraph 21 . .3 shall govern design and 
implementation of the Basin F Liquids. Sludges and Soils Remediation identified in 
paragraph 22.1(f) ... The. process set forth ,i~ para~raph 22.4 shall govern implementation 
ot the [RAs Identlfled In subparagraphs __ .I(b)(lll) and 21.1(d). The process set forth :n 
paragraph 22.5 shall govern implementation of the IRAs identified in 
subparagraphs ::.l(i) and 22.1(k). The process set forth in paragraphs 2:.5·2:.1~ ,hall 
govern assessment. deSIgn and ImplementatIon of the IRAs identified in 
subparagraphs ::.l(a). Z:.l(b)(i) and (ii) 2:.1(c). 22.1(e). 2:.1(g). ::.l(h). ::.10). ::.:1:1 
and ::.l( m). 

::.3 Because of the nature and status of the IRA for Basin F. as identified In 
paragraph Z1.1( f). the design and implementation of that IRA shall be as follows: 

(a) This IRA shall attain ARARs to the maximum extent practicable. 
The Army shall provide to EPA. DOl. Shell and the State a draft ARAR selection 
document. which they may review and comment on within 7 days after receiving the 
document. 

___ . ____ ---,-,--,---__ --(~L....AiJ~-LE-fA.-D'O.L..shelLand.the..statellave-an-opponuniEy-lo--
comment on the draft ARAR selection document. the Army shall prepare a proposed 
decision document for the final design of the IRA. This design decision document shall 
be presented in draft to EPA. DOL Shell. and the State and the public with a 3D-day 
review and comment period. 

( c) After close of the 3Q.day comment period. the Army shall prepare l 

proposed final design decision document. which any Organization (or DOl. subject to 
paragraph 30.2) may raise to Dispute Resolution. The Army shall thereafter finalize the 
decision document consistent with the results of Dispute Resolution. if invoked. Any 
Organization (or DOL subject to paragraph 30;2) may again invoke Dispute Resolution 
if it disagrees that the final decision document is consistent with the results of Dispute 
Resolution. if invoked. 

(d) The final design decision document shall include IRA Deadlines for 
implementation of this IRA (if IIOt set forth in the Technical Program Plan) and shall be 
supported by a publicly available gdmjnisU'Iltive record. which sball include. but not be 
limited to. sipifiClDt facts IDd studies supporting tbe initial decision to conduct this 
IRA. all comments received q)l1~_minl-the_final_design-oLthe-action-and-the-Ar-my~s 
response to those comments. ' 

(e) If any Organization or DOl believes that this IRA is not being 
properly implemented. it may so advise the others and sball recommend how the action 
should be properly implemented. The Organizations shall attempt to reach unanimous 
agreement regarding such recommendation. AIrt Organization (or DOL subject to 
paragraph 30.2) may submit the matter to Dispute Resolution to resolve the 
disagreement. 
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(f) Shell has the right to participate in the implementation ot this IRA 
pursuant to the conditions and provisions of this paragraph. 

(g) This IRA is also subject to paragraph 22.S. 

(h) If the Army determines that the Basin F liquids need to be removed 
from temporary storage prior to implementation of the Final Response Action for the 
On-post Operable Unit to avoid exceeding the service life of the tanks. it shall so notirv 
the other Organizations and DOl in writing. Such notification shall fully explain the . 
basis of the Army's determination. The Army shall then prepare a proposed plan for 
the treatment and disposal (and temporary storage. if appropriate) of the Basin F 
liquids. and shall provide a draft of the plan to the other Organizations and 001 for a 
.30-day period of review and comment. After considering the comments received. the 
Army shall issue a final plan. Any Organization (or DOL subject to paragraph .30.1) 
may invoke Dispute Resolution with respect to the final plan not later than seven days 
of receipt of the plan from the Army. Shell or the State may. upon completion of . 
Dispute Resolution. seek judicial review of the decision of the Administrator of EPA. If 
Dispute Resolution is invoked. the final plan shall not be implemented by the Army 
until the conclusion of Dispute Resolution or judicial review. The final plan shall fully 
reflect the results of Dispute Resolu~on or judicial. review. 

22.4 Because of the nature and status of the assessment of the feasibilitv of the 
groundwater recharge trenches, as desmbed in paragraph 22.1(b)(ili). and the closure of 
abandoned wells on the Arsenal, as desmbed in paragraph 22.1(d). these IRAs shall be 
subject to all the requirements set forth in paragraphs 22.5-22.14. with the following 
exceptions: . 

(a) The requirements of paragraph 22.6 shall not apply to the IRA 
described in paragraph 22.1(b)(iii); however. that IRA shall be subject to notice and 
comment when the draft IRA Decision Document is issued in accordance with 
paragraph 22.9. 

(b). The requirement in paragraph 226 that the assessment be subject 
to no~ce and comment shall not apply to the IRA deKrlbed in paragraph 22.1(d); 
however. that IRA shall be subject to notice and comment when the draft IRA Decision 
Document is issued in accordance with paragraph 22.9. 

(c) The requirement in paragraph 22.9 that the public be advised of 
these IRAs at • public meeti!li shall not apply. 

2:.5 All IRAs identified in paragraph 22.1 shalL to the maximum extent 
practicable. be consistent with and contribute to the efficient performance of Final 
Response Actions. If an IRA will not fully address the threat posed by a release and 
further response is required. the Army shall ensure an orderly tranSition from lRAs to 
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Final Response Actions. Every effort shall be made to avoid duplication between IR.-\.s 
and Final Response Actions. At the time of implementation of Final Response Actlons. 
IRAs WIll either end or be incorporated as pan of the Final Response Actions. 

::.6 The Lead. Party shall prepare an assessment of each IRA subject to this 
paragraph. The goal ot the aU"'_1It shall be to evaluate appropriate alternatives and 
to select the most cost·effective alternative for attaining the objective of the IRA. The 
evaluation of alternatives may be based upon. but not limited to. such factors as 
protection of human health and the environment. mitigation of the threat to human 
health and the reasonableness of cost. and timeliness. Any studies or assessments that 
have been initiated or completed as of the effective date of this Agreement may be 
used. if appropriate. to satisfy the requirementS of this paragraph. Each such UMHment 
shall be submitted in draft to the other. Organizations and DOr for te i '1!A1 &lUi ~en:. 
The other Organizations and DOl may submit commentS to the Lead Party within Je 
... iter receipt of the dP!t9. an PI.n' Within 30 days after close of the comment 
period. the Lead Party shall transmit a Ii ! llI'Umenr.lO the other Organizations and 
DOr. 

--------21~7-IR?i:n·h-alLtlnh"!-m-ax!mum extent practica6le. attam AB tis, The 
Organizations and DOr shall have the opportunity to participate. at the RMA 
Committee level. in the identification and selection of ARARs that may be applicable to 
IRAs. The Army shall initially present itS proposed decision on the draft assessment 
issued in accordance with paragraph 22.6. If the Army is not the Lead Party for an IRA 
assessment. the Army shall provide itS proposed ARAR determination to the Lead Party 
prior to or promptly after the Lead Party begins preparation of the draft assessment. 
The Lead Party shall assure to the maximum extent possible that the .:zfs WSSCSlllent IS 
<:821;"'1. TU 2pd br ' sp tbe Atmy's proposed.. • determination. If EPA. 
DOl (subject to paragraph 30.2). Shell or the State .j' PPlt.with the Atmy's selection 
of ARARs. such disagreement shall be subject to Dill In R·'Oi'l .<'It as provided in 
p6:lgtlph a .... or pursuant to such other process as the United States. Shell and the 
State may agree in writinJ. 

22,8 The Amrf shall issue a P:SP I 21 'ie pet .... p lat for every IRA 
subject to this paragraph promptly after issuance of the"final assessment for that IRA. in 
accordance with paragraph 22.6. The proposed IRA Decision Document shall be a 
concise document that (a> indicates the objective of the IRA: (b) discusses alternatives. 

-------iif-any;-tlw-were-colISiderell;-(c:rp-rb"Vidirnlie ranoiiile-for Hie alternanve selected: (d) 
. presentS the Army's final ARAR decision: (e) summarizes the significant commentS 
received reprdins the IRA and the Army's responses to those comments; and (f) 
establishes an IRA Deadline for completion of the IRA. if appropriate. If the Army is 
not Lead Party for an IRA. the Army shall consult with the Lead Party prior to issuing 
the proposed IRA Decision Document. 

22.9 Each proposed HI' PI . ila PII dUll! srr~ be subject ~o a ~9 .1, pilblic 
co···. PIlied' (or such shorter comment penod depending on the eXlgenaes of the 
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situation). during which the other Organizations. DOl and any other person mav 
comment on the proposed IRA DecIsion Document. The Army shall prepare a response 
to all significant comments receIved in written and oral presentations during the 
comment period. Time permitting. the Army shall hold at least 0Da ~ ~eting 
during the public comment period to inform the community in the vicinity of thi 
Arsenal of th.e {RAs subject to this paragraph. The Army may address more than one 
IRA at a public meeting. The Army shall widely publicize in the Denver metropolitan 
area the time and place of these public meetings. Each IRA Decision Document 
required for an IRA subject to this paragraph shall be supported by a publicly available 
record. This record shall incorporate significant facts. documents and decisions 
concerning the IRA. as well as all public commentS received and the Army's response to 
significant public comments. Promptly after close of the comment period. the Army 
shall transmit to the other Organizations and DOl a draft final.m.gecisiOft Document. 
The draft final IRA Decision Document shall address the issues noted in paragraph ~~.8. 
shall summarize the comments received on the proposed IRA Decision Document. and 
shall include the Army's responses to those comments. 

22.10 W~»","""issuance of a draft final IRA Decision Document for 
any IRA subject to this paragraph. an Organization (or DOl. subject to paragraph 30.2) 
mil' ip¥pY Oilpne-Ihllhlsi... ... nkad;,,.I" concun;c.,lte lRA propellAHi p 
dr!ft flllil fIItA·DI#'. Domment..mcluding any dispute with respect to t~y's 
ARAR decision. Sheil or the State may seek judicial review in accordance with 
paragraph 39.2 of the decision that results from Dispute Resolution. The determination 
that the IRAs listed in paragrapb 22.1 are necessary and appropriate shall not be subject 
to Dispute Resolution or judicial review. 

22.11 After close of tbe period for invoking Dispute ResOlution. if'tDfSpute 
~'i5 ft'Ol' moel is or after completion of Dispute Resolution. if invoked. the 
Army shall issue a fipal.m A nsf . a rJlXClllCl!! .... tbe other Organizations and DOr. 
Only preliminary design work for an IRA fOr whicb an IRA Decision Document is 
required may be conducted prior to issuance of the final IRA Decision Document for 
that IRA. The public sball be notified of the availability of the final IRA Decision 
Document and the record SUPPOnin& it. 

22.12 Shell shall have the right to participate in the assessment. design and 
implementation of IRAs pursuant to the conditions and provisions of this Agreement. 

. 22.13 Followina completion of all design work specified in an IRA Decision 
Document, the Leac1 Party shall issue an IRA Implementation Document that shall 
include the final drawinp and specifications and the final design analysis and cost 
estimate for implementatioll of that IRA and sball also include IRA Deadlines for 
implementation of the IRA. 

22.14 The Lead Party responsible for designing or implementing an IRA shall 
keep the other Organizations ana DOl apprised of the progress of those activities. 
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Documents relating to the design and implementation of the IRA shall be submitted l:l 

draft to the other Organizations and 001 for review and comment. If any Organlzatlon 
or DO I believes that any IRA is being designed or implemented in a way that will not 
::-:eet the objectives ior the IRA set forth in the final IRA Decision Document or IRA 
Implementation Document or is otherwise not being properly implemented. it may so 
advise the others and shall recommend how the IRA should be properly deSigned or 
implemented .. -\ny Organization (or 001. subject to paragraph 30.2) mav invoke 
Dispute Resolution to resolve the disagreement. . 

::::.15 IRA Deadlines may be extended for good cause in accordance with tt:e 
provisions of paragraphs 26.17-16.28. 

::::.16 At any time prior to the issuance of the On-Post or the Off-Post Operable 
Cnit ROD. as appropriate. any Organization may submit a concise written statement to 
the R~A Committee which requests consideration by the Organizations of the need for 
additional action or modification of any IRA because of information that was not 
available. or conditions that were unknown. at the time that the IRA Decision 
Document was finalized. The statement shall be accompanied by a supporting technical 

------s-tudy-and,if-deemed-appropriate-by-the-proponent-of-the-additional-aGtion-of'--------·_-- .- - -
modification. a legal memorandum. In the event that a unanimous agreement is not _ 
reached bv the RMA Committee on the need for additional action or modification. the 
additional" action or modification may be raised by any Organization for Dispute 
Resolution. The RMA Council. SAPC or FRC shall require the additional action or 
modification only upon a showing that the requested additional action or modification 
would be of significant assistance. prior to the issuance of the On-Post or the Off·Post 
Operable Unit ROD. as appropriate, in assuring protection of human health and the -
environment. 

XXIll. EMERGENcy ACUQNS .' 

23.1 Notwithstandinl any other provision of this Agreement. the Army retains 
the right to conduct such Emergency Actions as may be necessary to alleviate immediate 
threats to human health or the environment from the release or threat of release of 
hazardous substances. pollutaDtS or contaminants at or fr:om the Arsenal. Such actions 
may be conducted at any time. either before or after the issuance of a ROD. 
Notwithstandins any other provision of this Agreement or the Settlement Agreement. 

1-----~Shell-shall-l1Ot-be-liable-for-the-cost-of-any-Emergency-Action-taken-solely-in-response----
to a release or threat of release of a pollutant. or contaminant. 

-' 

23.2 The Army shall provide the other Organizations and DOl with oral notice 
as soon as possible after the Army determines that an Emergency Action is necessary. 
If the exigencies of the circumstances permit. the Army shall consult the other 
Organizations and DOl before undenalcin& the Emergency Action. -In addition. within 
three days of initiating such an Emergency Action the ArrrrI shall provide written notice 
to the other Organizations and DOl explaining why such Emergency Action is or was 
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necessary. Promptly thereafter the Army shall provi~e the other Organizations and DO [ 
with the wrItten bases (factual. techrucal. and sClen;l!lc) for such Emergency Action and 
anyavatJable documents supporting such action. .c pon completion of an Emergency 
Action. the Army shall notify the other Orgaruzatlons and DOl in writing that the 
Emergency Action has been implemented. Such notice shall state whether. and to what 
extent. the Emergency Action varied from the description of the action in the written 
notice provided pursuant to the third sentence of this paragraph. 

:3.3 If. following receipt of an Emergency Action notice and the supporting 
documentation referred to in paragraph 23.2. Shell concludes that the action need not 
have been conducted as an Emergency Action. it may so notify the other Organizatior.s 
in writing. Such notice must be prOvided within 30 days of the receipt of the Emergency 
Action notice and supporting documentation and shall fully explain the basis of Sheil's 
conclusion that the action was not necessary to alleviate an immediate threat to human 
health or the environment from the release or threat of release of a hazardous 
substance. pollutant or contaminant. If the Army disagrees with Shell's conclusion. Shell 
may submit the issue to a special meeting of the SAPC, tbe Army, EPA and Shell 
members of which shall make the final decision with respect to the disagreement. 

23.4 If Shell concludes that any portion of an Emergency Action was not 
conducted in accordance witb tbe'NCP or was conducted solely in response to a release 
or threat of release of a pollutant or contaminant, Shell may so notify the other 
Organizations in writing. Sucb notice muSt be provided within 30 days after Shell has 
been notified. pursuant to paragrapb 23.2. that an Emergency Action conducted by the 
Army bas been implemented and sball fully explain the basis of Shell's conclusion. If 
the Army disagrees with Shell's conclusion. Shell may submit the issue to a special 
meeting of the SAPe. the Army, EPA and Shell members of wbicb shall malee the final 
decision with respect to the disagreement. 

23.5 U the Army agrees, or it is determined by the Army, EPA and Shell 
members of the SAPe or the Regional Administrator of the EPA (if the Army. EPA. 
and Shell members fail to reach unanimity) that an action was not properly conducted as 
an Emergency Action or was conducted solely in response to a release or threat of 
release of a pollutant or contaminant, the COSts of such action shall be an Army.()nly 
Response Costs. U the Almy agrees, or the decision reached by the Army. EPA and 
Shell members of the SAPC or the Regional Administrator of the EPA (if the Army. 
EPA and Shell members fail to reach unanimity) is that an Emergency Action was not 
implemented in whole or in pan in accordance with the NCP. the COSts of that portion 
of the action so determined to be inconsistent with the NCP shall be an Army·Only 
Response Cost. 

23.6 In no event shall Shell's notification to the Army pursuant to 
paragraphs 23.3 or 23.4 above prevent the Army from implementing tbe EmergenCy 
Action that is tbe subject of the notice. 
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~3.7 Time permitting. at the request of the Army. Shell may conduct. or may 
participate in conducting. all or any portion of an Emergency Action to the extent. ai-.d 
pursuant to such terms as may be mutually agreeable to the Army and Shell. As soon 
as practicable after Shell agrees to participate in an Emergency Action. Shell and the 
. ..vmv shall ~nter into a written agreement that sets forth the terms and conditions of 
Sheli's participation. Thereaiter. Shell's participation shall be in accordance with that 
agreement. 

XXIV. RE\!EPIA,L I:-iVESTIGATIO'i/FEASIBlLIIT STI:PlES 

(i) ResponSibilities for Oo-Post Operable Coit 

~u Prior to the effective date of this Agreement. Exhibit E to the Februarv l. 
1988. and June 7. 1988. proposed consent decrees governed the RIIFS for the On-Post 
Operable t: nit. On the effective date of this Agreement. this Section shall control the 
RI/FS for the On·Po~t Operable Unit. Shell's participation as Lead Party in the RIIFS 
for the On· POSt Operable Unit shall be in accordance with the terms of the Settlement 
Agreement and the following: 

(a) If. following completion of the Technical Program Plan. a New 
Product or Subproduct proposed by an Organization is included in the RIIFS in 
accordance with paragraph 24.7. or an Other Deliverable proposed by an Organization is 
determined to be necessary in accordance with paragraph 24.59. Shell shall be afforded 
a reasonable period of time to request in writing that it be designated Lead Party for 
such New Product or Subproduct or Other Deliverable. The Army shall determine 
whether it is more appropriate for Shell than the Army to be Lead Party for the :-lew 
Product, Subproduct or Other Deliverable and shall notify Shell in writing of the Army'; 
determination within 15 days of receipt of Shell's request. 

.' 

(b) If. pursuant to paragraphs 20.8(d) or 24.1(a). the Army denies 
Shell's request to be Leacl Party for any Product. Subproduct or Other Deliverable. Shell 
may request. within seven days of the receipt of such deDial. by written notice to the 
SAPe. a meeting between the Army's SAfe member and Shell's SAfe member to 
review the denial. Promptly after receipt of such notice. the two members shall meet 
and discuss Shell's request to be Lead Party. Following such meeting. the decision of 
the Army's SAPC member shall confirm or reverse the deDial. Such decision shall be 

I _____ --"fi""nal....."an,..,.d...,no"...,t ,.,sub",,1ect to jY!Iicia1 review or Disp-""ut",e-,R""e""so~l""u",tio,.,n.~ ___________ _ 

(c) Once it has been determined that it is more appropriate for Shell :0 
be Lead Party for the New Product. Subproduct or Other Deliverable. the Army and 
Shell shalL pursuant to the Memorandum of UndeBtanding attached as Exhibit 0 to the 
Settlement Agreement. develop and sign a scope of work by which the work for the :-iew 
Product. Subproduct or Other Delive~le shall be done • 
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:~.1 In add'ition to the Lead Party responsibilities listed in the previous 
paragraph. Shell may provide technical assistance or technical suppOrt to the Armv v.;:j 

respect to any aspect of the On· Post Operable l: nit. . 

1·U The Army shall develop. as. Lead Party. all Products. Subproducts. 
Technical Plans and Other Deliverables for the On·Post Operable l:nit not developed 
by Sheil pl,;rs.uant to paragraphs 14.1 and 14.2. 

(ii) ResponsjbiIitjes for Off.Post Operable t:nil 

lH The Army shall develop. as Lead Party. all Products. Subproducls and 
Other Deliverables for the Off·Post Operable Unit. Shell may provide technical 
assistance or technical support or. at \he request of the Army, prepare a Technical P!a:! 
for a Product. Subproduct or Other Deliverable being developed by the Army for the 
Off·Post Operable Unit. Prior to the effective date of this Agreement. Exhibit E to the 
February 1. 1988. and June 7, 1988. proposed consent decrees governed the RI/FS for 
the Off·Post Operable Unit. On the effective date of this Agreement. this Section shall 
control the RI/FS for the Off·Post Operable Unit. 

(iii) Product Manaicn 

24.5 For each Product identified for an Operable Unit. the Lead Party shall 
designate a Product Manager. The Product Manager shall also be responsible for 
overseeing all Subproducts associated with that ProduCt. 

(iv) rnteraction of Lead A8cncy and Lead Pam 

24.6 If the Lead Party for a Product or Subproduct is other than the Lead 
Agency, the Lead Party shall keep the Lead Agency apprised of its progress so that the 
Lead Agency may monitor the Lead Party's progress. The Lead Party shall consult with 
the Lead Agency before talciD& any significant action with respect to such Product or 
SubproduCt. The Lead Agency shall be responsible for all AltAR determinations for a 
Product or SubproduCt. 

(v) Designatign Of New PrgduCjtS and SubprQdustl 

24.7 For purposes of this Agreement. New Products and Subproducts shall 
include: (1) any Products or Subproducts not .listed in paragraphs 24.30. 24.32 and 1~.;~ 
which are determined necessary for an Operable Unit; and (2) any ProdUcts or 
SubproductS tisted in parqraphs 24.30, 24.32 and 24.34 which are detertnined to requIre 
such substantial modification as to require the preparation of new Technical Plans. 

14.8 There shall be no New Products or SubproductS for the RI for the .0n·Post 
Operable Unit. Subject to the previous sentence, any Organization may propose a Sew 
Product or Subproduct for an Operable Unit (other than for the On· Post RI) at any 
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time after completion of the Technical Program Plan. Any such proposal during the 
development of the Plan may be sUDJect to Dispute Resolutlon only In the context ot 
Dispute Resolution on the Plan. After completion of the Plan. such a proposal mav be 
made at any time at the RMA COmmittee level. Cpon unanimous agreement ot the 
Organizations. the proposed :-lew Product or Subproduct shall be included in the 
applicable Rl! FS. .~y Organization may invoke Dispute Resolution with respect to a 
proposal for a ;-iew Product or Subproduct made after completion of the Technical 
Program Plan. 

(vi) Effect of ~ew Product or Subproduct pcsjinatjon 

~4.9 ~ew Technical Plans shall be required for all New Products and 
Subproducts designated pursuant to paragraphs 24.7 and 24.8. Technical Plans for such 
:-;ew Products or Subproducts shall be prepared pursuant to paragraphs 24.11 and ~".:3. 
Technical Plans for ~ew Products or Subproducts shall be the only Technical Plans 
subject to Dispute Resolution. 

_______________________ (vii) ReVision of On .. Qoioa RX Prgducts or SubproduStS 

24.10 After completion of the Technical Program Plan. any Organization may· 
seek to revise any Product or Subproduct for the RI for the On-Post Operable Unit. 
including seeldng any additional field worle. pilot studies, computer modeling or other 
supporting technical worle if the requested revision is determined necessary as a result of 
information that was not available, or conditions that were unlcnown. at the time the 
Technical Program Plan was completed. Such Organization shall submit a concise 
written statement to the RMA Committee which specifies the nature of the requested 
revision and how the requested revision arises from previously unavailable information 
or unknown conditions_ The statement sha,ll be accompanied by a supporting technical 
study and. if appropriate, a legal memoraI!.<}um. In the event that unanimous agreement 
is not reached by the RMA Committee on the need for the requested revision. the 
revision tnay be raised to Dispute Resolution by any Organization. The RMA Council. 
SAPC and FRC shall require the revision of the Product or Subproduct only upon a 
showing that the requested revision could be of significant assistance in evaluating 
impacts on the public health or the environment, or is "Otherwise necessary to assure the 
protection of human health or the environment. 

(a) Applighjljty 

24.11 The fonowing paragraphs 24.12-24.28 shall govern the preparation of 
Technical Plans for New Products or SubproductS designated pursuant to paragraphs 
24.7-24.8 .. 
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(b) Initial Effort to Reach Consensus on the Scope of Work for \iew 
Technical Plans 

: ... 12 Promptly after a Product Manager is designated for a ~ew Product. he or 
she shall meet with the RMA Committee and attempt to reach unanimous agreement 
(to the ma'<imum extent practicable) on the development. refinement and specification 
of the scope of work for the new Technical Plan for that Product. Counsel for the 
C nited States. Army. Shell and the State may attend and participate in such meetings. 

(c) Draft Thehnic,l Plans for 'lew Products and SubprQducts 

2 ... 13 Any Organization that is the proponent of a New Product or Subproduct 
which becomes part of aRI/FS in accordance with paragraphs 24.7·24.8 shall prepare 
the draft Technical Plan for that Product of Subproduct. provided. however. that if EPA 
is the proponent. it shall prepare the statement of worle (or the new Technical Plan and 
the Army shall prepare the Technical Plan. 

: .. .14 A draft Technical Plan shall provide. to the extent practicable. objectives 
for the Technical Plan and adequate detail as to how these objectives are to be 
achieved. 

. 24.15 If the initial draft of the Technic:al Plan is prepared by a contractor. the 
proponent of the New Product or Subpro<iuct may revise the Technical Plan as deemed . 
necessary prior to transmittal of the draft to the other Organizations. 

2-+.16 A draft Technic:al Plan which is prepared by a contractor shall not be 
deemed to be an admission by any Organization. 

24.17 Work shall not commence under any Technic:al Plan for a New Product or 
Subproduct prior to the completion of the review and comment period and the period 
for invoking Dispute Resolution for such Technic:al Plan. or upon completion of Dispute 
Resolution if invoked, except that work may proceed pursuant to a disputed Technical 
Plan if such work is not zzwerially and substalltially related to that portion of the 
Technical plan that is in ctispIlte. . 

(d) Bevip and Comment gn Praft Ieebnis;al Plans 

24.-18 Draft Technical Plans for New P-roducts or Subproducts shall be 
transmitted by the preparer of the Technical Plans to the other Organizations for a 30· 
day period of review and comment. 

24.19 The recipients of a draft Technic:al Plan shall transmit their comments by 
overnight mail to the other Organizations. 
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2~.20 Representatives of the Organization that prepared the draft Technical P!:l:1 
shall make themselves readily available to the other Organizations during the comment 
penod for purposes of informally answering questions and conferring with respect to the 
information and proposals provided in the draft Technical Plan. Oral comments made 
at such meeting need not be the subject of a written response by the preparer of the 
draft Technical Plan. 

2~.21The other Organizations may include in their comments on a drait 
Technical Plan a statement identifying any ARARs which they believe to be pertinent :0 
the matters addressed in the Technical Plan. 

(e) praft Final Plans and Response to Commcou 

2~.22 Following the close of the comment period. the Organization that prepared 
the draft Technical Plan shall give full consideration to all written comments submitted 
on the draft (and the Lead Agency shall give full consideration to all comments on 
potential ARARs) and each shall make appropriate modifications where warranted. 
While the contents of the resulting draft final Technical Plan shall be the determination 

_____________ oLthe_preparer_of-tht-TechnicaLElan._the_documenwhall-be-the-product-of-unanimous----- --- -----
agreement to the extent practicable. 

24.23 Within 30 days of the close of the comment period. the Organization that 
prepared the draft Technical Plan shall transmit to the other Organizations a draft final 
Technical Plan. At that time. the preparer shall also respond in Writing to all written 
comments with a reasoned technical or legal response which addresses the commencers' 
concerns in appropriate detail. This period may be jointly extended by the preparer :lr:c 
Lead Agency for an additional is days. This period may be further extended in 
accordance with paragraph 26.18 if additional field worle. pilot studies. computer 
modeling or other supporting technical work is' necessary. 

(t) ADilability of Dispute Reao1utipD._ 

24.24 Within 15 days of receipt of the draft fiDal Technical Plan for a New 
Product or Subproduc:t, any OrpnizatiOD may raise any ~ of it to Dispute 
Resolution. Prior to raisiq a matter for Dispute Resolution. the Organizations shall 
endeavor to resolve it informaI1y at the RMA Committee level Work which the 

_____ disputin&_OrpniDtioD_doeI_not-identif't_a5.being.in.dispule.or_tnaterially.and __ ----
SUbstantially affec:tecI by the issue in dispute. shall proceed irrespective of informal effor:s 
to resolve the dispute or the invocation of Dispute Resolution. 

l 

(8) finalization of New ,;rcc;hniql PI,ns 

24.25 To the extent that it is determined. either by the RMA Committee Q!' as a 
result of Dispute Resolution. that a modification of the draft final Technical Plan is 
warranted. the preparer of the Technical Plan shall make such modification. 
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':4.26 Either upon the close of the time for invoking Dispute Resolution. or upon 
the completion of Dispute Resolution if invoked and if the determination of the 
Organization that prepared the Technical Plan is sustained. the preparer of the 
Technical Plan shall advise the other Organizations in writing within seven davs that the 
draft final Technical Plan shall serve as the final version .. In the event that D'ispute 
Resolutlon IS Invoked and the detemunatlon of the Orgaruzation that prepared the 
Technical Plan is not sustained. such Organization shall then prepare and submit to the 
other Organizations. within not more than 3S days. a revision of the draft final version 
of the Technical Plan which conforms to the result of Dispute Resolution. If any 
Organization believes that the revision does not conform to the result of Dispute 
Resolution. it may invoke Dispute Resolution to compel further revision. In such eVent. 
the pre parer of the Technical Plan shall promptly advise the other Organizations in 
Writing when the Technical Plan has been finalized as a result of Dispute Resolution 
and. with such notice. shall submit a copy of the finalized Technical Plan to each of 
them if it differs from the previously delivered draft. 

24.27 The Final Technical Plan shall be the basis for all subsequent contractual 
or staff work by the Lead Agency or Lead Party for the New Product or Subproduct 
addressed in the Technical Plan..· No field work addressed in the Technical Plan shall 
begin until the close of the time for invoking Dispute ResolUtion or upon the completion 
of Dispute Resolution. if invoked, unless such field work is not affected by the matter in 
dispute. 

(ix) On.Qoina Iec;bnisal Plans 

24.28 This paragraph governs the preparation of Technical Plans for all Products 
and Subproducts other than those designated as New Products or Subproducts in 
accordance with paragraphs 24.7-24.8. The Product Managers shall transmit the draft 
Technical Plans for which they have responsibility to the other Organizations for a 30-
day period of review and commeJlt For any TecllJlical Plan made available to the other 
Organizations prior to iI'P"nce of the draft TecllJlical Program Plan by the Army in 
accordance with parqraph 20.6. the comment period shall be extended until the close of 
the cpmment period on the draft Technical Program Plan. Comments received on a 
draft Technical Plan shall be promptly addressed in a final TecllJlical Plan. in a separate 
document, or. if appropriale. in the Army's response to comments on the Technical 
Program PIu. ' 

(x) Qraft and fin,' RCROm for ProdUGY and Subprgduct3 

(a) AppljrabjliLY 

24.29 As of the effective day of this Agreement, all draft and final reports for 
any Product or Subproduel shall be prepared in accordance with paragraphs 24.30-2HO. 
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(b) Product and Sybpcoduct Repoas for the On"post Operable L'O;; 

1·UO Products: The Lead Agency shall make available for review and comme~.:. 
in accordance with paragraphs 24A5 and 14.47. draft reports for the following Produc:s 
for the On·Post Operable Unit: 

R[ Products 

(i) Air (results of Arsenal·wide air investigations); 

(ii) Buildings (results of Arsenal·wide buildings investigationSl: 

(iii) Biota (results of Arsenal·wide biota investigations); 

(iv) Water (results of Arsenal·wide surface water and 
groundwater investigations): 
---- .. ._---_ ... _--_. 

(v) On· Post SARs (integration of the results of air. buildings. 
biota. water and soils investigations); , 

(vi) RI (integration of all RI data presented in the RI Products). 

EA Prgdum 

(vii) Contaminant identification. with proposed SA·related AR . .1..R 
Determination (site charaCterization. selection of target contaminants. and identific:mon 
of environmental transpon and fate mec~ms and ARARs for target contaminants) 

(viii) Exposure and Toxicity Assessment (identification and analYSIS 
of exposure pathways and extent of exposure of humaD and environmental populations 
at actUal and potential risk; evaluation of the toxicological properties of target 
contaminants) 

(bt) EA. with revised proposed EA-related ARAR Determinanon 
_______ (~~veJ9P-Q)eIlLQLtVftt d"ll!qLl~e.Lranges_b.asejLon_risILcharaC!,e.r:i%ation_and_r.ey.lsed ___ _ 

EA-relateci ARAR identification) 

ES pmdum 

(x) Development and Screening of Alternatives. with proposed 
ARAR Determination for Eacb Alternative (initial alternative screening process, by 
which certain alternatives are selected for in-depth evaluation) 

• S1 • 



· (xi) Evaluation of Alternatives. with revised proposed A.R.~ 
Determination (in-depth evaluation of alternatives resulting from initial screening: 
refinement of proposed ARAR determination for each alternative evaluated) 

(xii) FS with revised proposed ARAR Determination 
(development of preferred alternative and final refinement of ARAR determination tor 
that alternative) 

::~.31 For the On-Post Operable Unit. onlv the draft final Product Reoorts 
identified in the previous paragraph shall be subject to Dispute Resolution. RIfFS 
Deadlines for issuance of draft Product Reports shall be established pursuant to 
paragraph ::6.5. 

:~.32 Subl2roducls: The Lead Agency shall make available for review and 
comment. in accordance with the provisions of paragraphs 24.45-24..+7. draft reports for 
the following Subproducts for the On·Post Operable Unit: 

HI Subproliusts 

(i) All Phase I CARs for the On·Post Operable l:nit (to be used 
in developing the RI ProductS presented in paragraph 24.30); 

EA SubprQdum 

(ii) Risk Characterization (determination of the likelihood and 
extent of any harm); 

FS SUbl2roduSH 

(iii) Technology Inv~ntories (first step in Development and 
Screening of Alternatives); 

(iv) Treatment/Inc:ineration Study (for incorporation into 
Evaluation of Alternatives); 

Alternatives); 
(v) Disposal Facility Study (for incorporation into Evaluation of 

(vi) Advanced TechnolOgies and Pilot Treatment Studies (for 
incorporation ill EvallWioll of Alternatives). 

24.33 The Organizations may comment on the draft reports for the Subproducts 
listed in the previOUS paragrapbs and on any New SubproductS designated pursuant to 
paragraphs 24.7-24.8, as provided in paragraphs 24.7-24.48. Such SubproductS shall not 
be subject to Dispute Resolution. The Organizations shall not be deemed to waive their 
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ri~ht to comment subsequently on any issue which arose in cOMection with drait 
Subproduct reportS. Schedules shall be established ior the issuance of drait Subproduct 
reports pursuant to paragraphs 26.16 and 26.17. 

(c) PCQduc;t and SubprQdug Repoos for the Qff.PQst Operable L-nit 

2~.J.+ Prodycts: The Lead Agency shall make available for review and comment. 
in accordance wHh paragraphs :4A5 and 24.47. draft reportS for the following Products 
for the Off· Post Operable L'nit: 

(i) Proposed RI· and EA·related ARAR Determination 

(ii) EA and FS. with proposed FS·related ARAR Determination 

:~.35 For the Off· Post Operable Unit. only the draft final Product reports 
identified in the previous paragraph shall be subject to Dispute Resolution. RI/FS 
Deadlines for the issuance of these draft Product reportS shall be established pursuant to 

.... --------paragraph-26.-1 .. -----------------------

24..36 Subproducts: The Technology Inventories Subproduct for the On·Post 
Operable Unit shall also be used in developing the FS for the Off·Post Operable Unit. 

(d) Meeting of the RMA Committee on the Deyclopment of prodycts 
and Subprgductl 

24.37 Each Product Manager for New or Ongoing ProductS shall meet with the 
RMA Committee approximately every 60 days. except as otherwise agreed by all 
Organizations, to review and discuss the progress of work being performed on the 
ProductS or SubproductS under that Product Manager's purview. Prior to preparing a 
draft report for a Product or Subproduct. the RMA Committee shall meet with each 
appropriate Product Manapr to discuss the Product and Subproduct results in an effort 
to reach a common understaMinlo to the maximum extent practicable, with respect to 
the results to be presenled in the draft report. 

<e> ldoptiffsariOQ and Determination Of Potential ARARs 

24.38 For those Products or SubproductS that consist of or include proposed 
ARAR detemrinlUODS, prior to the issuance'of a draft Product or Subproduct report. 
the ArarJ sJIaIl traDSmit a proposed ARAR determination to the other Organizations for 
review and comment and, if requesled by any Organization. counsel for the United 
States (including· counsel for EPA and for the Army). counsel for Sheil and counsel for 
the State shall meet and confer with the RMA Commi!lee ~d appropriate Product 
Mangers concerning such proposed ARAR determination. The other Organizations. 
001 and ATSDR at that time may also propose potential ARARs for consideration and 
maypamc:ipate in any related meeting. All potential proposed ARARs proposed by the 

• S3 • 



Organizations during the process shall be considered by the Lead Agency in its 
preparation of the draft ProduCt report. 

:~.39 In accordance with CERCLA. the ~CP and any pertinent guidance issued 
by EPA which is not inconsistent with CEReLl. and the ~CP. potential ARARs may 
include. but are not limited to. the following: . 

(a) Ambient or chemical specific requirements which set health or ,:sk. 
based concentration limits or ranges in various environmental media ior speciiic 
hazardous substances. pollutants or contaminants; 

(b) Performance. design or other action·specific requirements which jet 

controls or restrictions on particular kinds of activities related to management of 
hazardous substances. pollutants or contaminants; and 

( c) L.ocationa! requirements which set restrictions on activities 
depending on the characteristics oi a site or its immediate environment. 

24.40 In identifying potentia! ARARs, the Signatories recognize that actual 
ARARs can be identified only on a site·specific basis and that ARARs depend on the 
specific hazardous substances, pollutants and contaminants at a site, the particular 
actions proposed as a remedy and the characteristics of a site. The Signatories 
recognize that ARAR identification is necessarily an iterative process and that potential 
ARARs must be re-examined throughout the RI/FS process until a ROD is issued. 

24.41. At the meeting identified in paragraph 24.38, each Organization shall 
identify, to the best of its ability, all ARARs pertinent to the Product being addressed. 
At that meeting the State shall identify all State ARARs referenced in 
Section 121(d)(2)(A)(ii) of CERCLA. 42 U.S.C. S 9621(d)(2)(A)(ii), which are pertinent 
to the Product or Subproduct being addressed. Draft ARAR determinations shall be 
prepared by the Lead Aaeney (in consultation with counsel) irrespective of whether 
another Organjzation is the Lead Party or the proponent of the Product or Subproduct 
for whiCh the ARAR determin.tion is required. All ARAR determinations shall be 
prepared in accordance with Section 121(d) of CERCLA. 42 U.S.C. § 9621(d). the SCP 
and any pertinent guidance issued by EPA wbic:h is not inconsistent with CERCLI. and 
the NCP. . 

24.42 The Lead Aleney shall be responsible for all proposed ARAR 
determinlUons Such proposed determinations shall be made by the Lead Agency as 
early in the process of deYelopinS a Product or Subproduct as practicable. Where an 
ARAR determination is part of a Product or Subproduct that is being developed by a 
Lead Party other than the Lead Aaeney, the Lead Ageney shall be responsible for the 
ARAR portion of that Product. In such cases. the Lead Party shall assure to the 
maximum extent possible !hit the technlc:a1 portion of the draft Product report is 
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consistent with the A.RAR determination of the Lead Agency prior to transmitting .he 
drait report to the other OrgalUZanons for reView and comment. 

(t) . Review and Comment on Draft Product and SubprQduct Reports 

:~,"3 If the initial draft of any Product or Subproduct report is prepared bv a 
contractor. ,~e Product Manager may revise it as deemed necessary prior to transmittal 
of the draft to the other Organizations. Draft Product or Subproduct reports which are 
prepared by a contractor shall not be deemed to be admissions of the ~ad Party or 
Lead Agency. . 

:~.~ When Dispute Resolution is invoked on a draft final Product report. work 
shall not continue on any later sequential Product. prior to the completion of Dispute 
Resolution except for work which is not in dispute and is not materially and substantiaily 
related to the work which is in dispute. 

:4.~S The Lead Party for a Product shall transmit the draft Product report to the 
other Organizations on or before the RIfFS Deadline for the issuance oJ_"lcluepor.L.---

-------Eesrabltshc-d pursuant to paragrapli 215:-~2o.7. 

24.46 The Lead Party for a Subproduct shall transmit the draft Subproduct 
report to the other Organizations on or before the Scbedule for the issuance of such 
report established pursuant to paragraph 26.17. 

24.47 All draft Product and Subproduct reportS shall be subject to a 4S-day 
review and comment period concerning all aspectS of the Product or Subproduct 
(including completeness). On or before the close of the 45-day comment period. the 
other Organizations (and ATSDR and DO~ as appropriate) shall transmit by overnight 
mail their written commenu to the Lead Party and the other Organizations. 

24.48 Represenwives of the Lead Party shall make themselves readily available 
to the other Organjzauoas (1Dd DOL as appropriate) duriD& the comment period for 
purposes of informally respolldiq to quatiOllS and coQlDleJltS on draft Product or 
Subproduct repons. Oral commenu made at such meeciDp neecl to be the subject of a 
writteu response 'by the Lead PIny on the close of the comment period. and such 
commenu may be raisecl dutina Dispute Resolution only ~ were included in tillJ~JY'---__ -i 

------·written COMn-DIS or-lJeIt-amltT'1iil anCITuDStannil relitioaship to timely written 
.commeD!S or to other issues properly raised.to Dispute Resolution. 

24.49 In commentiDa on a draft Product or Subproducc repo" which consists of 
or includes a PlOposeG ARAR determination. the OrpnjntiollS (and ATSDR and DOl. 
as appropriate) shall include a reasoned statement of whether they object to any ponion 
of the proposed ARAR determination. To the extent that an Organjzation does object. 
it shall explain all bases for iu objection in detail and shall identify any ARARs which it 
believes were not properly addressed in the proposed ARAR determination. 
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14.50 Following close .of the comment l'eriod for a draft Product or Subproduct 
report. the Lead Party shall give full conslderatlon to all wntten comments on the draft 
report submitted during the comment period (and the Lead Agency shall give full 
consideration to all such comments concerning a proposed MAR determination). 
Within 30 days of the close of the comment period on a draft Subproduct report. the 
Lead Party shall transmit to the other Organizations itS written response to comments 
received within the comment period and the Lead Agency shall tr:ulSmit to the other 
Organ!zations itS response to commentS on ARARs received during the comment 
perioQ. Within 30 days of the close of the comment period on a draft PrOduct repor!. 
the Lead Party shall transmit to the other Organizations a draft final Product repor!. 
which shall include the Lead Party's response to all written COmmentS. including the 
Lead Agency's response to commentS on ARARs. received within the comment period. 
While the resulting draft final report shall be the responsibility of the Lead Party (exce pt 
for ARAR determinations. which shall be the responsibility of the Lead Agency). it shall 
be the product of unanimous agreement to the maximum extent possible. 

14.51 The 3O-day period for responding to comments on a draft Product or 
Subproduct report may be jOintly extended by the Lead Party and Lead Agency for an 
additional 20 days. It may be further extended. in accordance with paragraphs 26.8-
16.18. in the event that it is found necessaty for the Lead Party or another Organization 
to perform additional field work, pilot studies. computer modeling or other supporting 
technical work. 

(g) AyailabjHty Of Dispute Resolution for praft final frosty" R¢PQC!s 

24.52 With respect to Products. SubproduCts and Other Deliverables. Dispute 
Resolution shall only be available for draft final Product reports. Within 20 days of 
receipt of such a draft final report, any Organization may raise any aspect of it to 
Dispute Resolution. The resolution of disputes with respect to any ARAR 
determination required for that Proc1uct sball be as provided in Section XXX of this 
Agreement. Prior to raisiq • maner to Dispute Resolution. the Organizations shall 
attempt to resolve it informally at the RMA Committee leveL Ourin& Dispute 
Resolution On a draft fiJIIl Procluct report, work may 10 forward pursuant to that repor!. 
or on any later sequential P.roduef. Subproduct or RI/FS Report, where (a) the 
disPUtina Orpnizltion doa DOt identify such work as beiDa in dispute or materially and 
substanri"lJ related to work which is in dispute; or (b) it is determined through Dispute 
Resolution that such work may 10 forward pending the resolution of the dispute. 

(h) Ein'liprign Of Pmdy" BCROm 

14.53 Either upon the dose of the time for invokinl Dispute Resolution.or upon 
the completion of Dispute Resolution if invoked and if the Lead Party's determination IS 

sustained. the Lead Party sba1l advise the other Organizations in writing within seven 
days that the draft final Product report shall serve as the final Product report. In the 
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event that Dispute Resolution is invoked and the Lead Party's determination is not 
sustained. the Lead Agency shall make any approprtate modifications ot the ARAR 
determination and the Lead Party shall then prepare. within not more than 35 davs. a 
revIsion of the draft final report that conforms to the results of the Dispute Resolution. 
including any revision necessary as a result of a modification of an ARAR 
determinatIon. This revision period may be extended. in accordance With 
paragraph .':6.18. if additional field work. pilot studies. computer modeling or other 
supporting technical work is necessary. If a draft final Product report is revised as a 
result of a dispute resolved by SAPC or FRC. the revision may be approved by the 
RMA Comnuttee unless an Organization requests that it be approved by SAFC. If a 
draft final Product report is revised as a result of a dispute resolved by the RMA 
Council. the revision may be approved by the RMA Committee unless an Organization 
requests that it be approved by the RMA Council. The Lead Parry shall promptly send 
to each of the other Organizations a copy of the finalized Product report. 

:~.s4 Subproduct reportS shall be the basis for the relevant portions of draft 
Product reportS. Final Product reportS and comments thereon shall be the basis for the 
relevant portions of RI/FS Reports. 

(i) SubseQuent Mgdification, of Product Rcporu 

!4.5S Following tile finalization of a Product report pursuant to 
paragraphs 24.53-25.59. any Organization may seek to modify the Product addressed in 
that report. including seeking additional field worle. pilot studies. computer modeling or 
other supporting techni~ worle. only as provided in the foUowing paragraphs :~.56 and 
!4.57. 

:4.56 An Organization may seek to/modify a Product after finalization of the 
report for that Product. if it determines. based on new information that became 
available or conditions that became known after the Product report was finalized. that 
the requested modification would be of significant assistanCe in evaluating impacts on 
the human health or the ellW'onment or in evaluatial the selection of remedial 
alternatives. The OrpnjzariOll. may seek such a modification by 5Ubminina a concise 
wrinen request to the RMA Comminee. The request sball specify tile nature of the 
requested modification aDd how the request is based on new information or previously 
unlcnown conditions. 

24.51 In the event that unanimous agreement is Dot reached by the RMA 
Committee OIl the need for a Product modification. any Organization may invoke 
Dispute Resolution to determine if such modification sball be conducted. The RMA 
CounciL SAPe or FRC shall require the modification of a Product repo" only upon a 
shOwing that: (1) the requested modification is based on new information that became 
available. or conditions that became known. after the Product report was finalized. and 
(2) the requested modification .would be of significant assistance in evaluating impacts 
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on human health or the environment or in evaluating the selection of remedial 
alternatives. 

:~:58 In the event that a modification of a Product report is found to be 
warranted as a result of Dispute Resolution. the proponent of the mOdification shall 
prepare :lnd have adopted a draft. draft final and final Technical Plan and new draft. 
drait final and iinal Product report as it would be required to do for a ~ew Product 
pursuant to this Agreement. 

(j) Other Qeliverables 

:·t59 Any Organization may propose a new Otber Deliverable that has not been 
pr"oosed by the Army in the Technical Program Plan. Ally such proposal during the 
d~ !lopment of the Technical Program Plan may be subject to Dispute ReSOlution only 
in the context of Dispute Resolution on tbe Technical Program Plan. After completion 
of the Technical Program Plan. sucb a proposal may be made at any time at the RMA 
Committee level. Upon unanimous agreement of the RMA Committee members that 
the proposed Other Deliverable is necessary. that Other Deliverable shall be included in 
the applicable RIjFS. If tbe RMA Committee members do not reacb unanimous 
agreement tbat tbe Other Delive~le is necessary. any Organization may invoke Dispute 
Resolution witb respect to a proposal. If. as a result of Dispute Resolution. the 
proposed Other Deliverable is determined to be necessary. it sball be included in the 
applicable RIfFS. 

24.60 Other Deliverables that bave not been issued in draft as of the effective 
date of this Agreement shall be submitted in draft to tbe otber Organizations for 
comment promptly upon their preparation by the Lead Party. Any Organization may 
submit written comments on drafts of Other Deliverables. Failure to submit such 
comments does not affect the ri&ht of an Organization to address sucb Otber 
Deliverables wben commentinS on a related Product or Subprociuct. 

24.61 The Lead Party for an Other Deliverable sball respond to comments 
received on such Other Deliverable in a separate docwnent or in a related Product or 
Subproduct Report. 

(k) Bemd" lnyesriptigp/fCUihjlity Sway Reports 

24.62 FollowiDa the finalization of all Product reports required for an Operable 
Unit. the Lad Aaenc:y shall prepare the RIIFS Repon for that Operable Unit. Each 
RIIFS Report sJWl ide~ the Lead Agency's preferred alternative. shall include the 
infonnation and methodolOlY used for site cbaracterization. shall have an appendix that 
summarizes all proposed ARAR determinations applicable to the RlIFS and presents 
any necessary ARAR certification (including State standards compliance). and shall 
comply with any other CERClA or NCP requirements or EPA guidance which is not 
inconsistent witb CERCLA and the NCP. 

·58 -



L 

:4.63 On or before the applicable deadline established pursuant to 
paragraph .16. 7( c), th~ Lead Agency shall have notice published in at least one major 
Denver newspaper ot general clrculatlon. In accordance WIth CERCLA Section 117(a) 
and (d) ... 2 C.S.c. § 9617(a) and (d). of the availability of the RI/FS RepOrt and a br:e: 
analysis oi the RI/FS Report. invite public comment for at least a 60·day period. and 
conduct one or :nore transcribed public meetings at a location near the Arsenal. 

?H4 Any person. including an Organization or a member of the TRC. mav or:e, 
comments on the RIjFS Report during the public comment period. . 

2HS Cpon the close of the public comment period. the Lead Agency shall 
prepare a response to all significant comments received. A summary of such responses 
shall be included in the applicable ROO. in accordance with the following paragraph. 

XXV. RECORDS OF DECISION ("RODs") 

(i) Contents of Each ROP 
------------------------ .. _ .. _-------

25.1 Each ROO shall identify the remedial action selected for the Operable Unit 
addressed in the ROO. describe all bases for the selection. summarize and respond to 
significant public comments received on the RI/FS Report. provide Design Deadlines 
for Response Actions addressed in the ROO. provide an appendix of ARARs and an 
ARAR certification (including State standards compliance), and comply with any other 
CERCLA or SCP requirement or EPA guidance which is not inconsistent with 
CERCLA and the NCP. 

(ii) Draft ROP, 

25.2 Not more than 75 days after the conclusion of the public comment period 
on a RI/FS Report. the Lead Agency shall transmit the draft ROO to the other 
Organizations for 30 days of review and comment. Tbis period for transmittal of the 
draft ROO may be extended. pursuant to paragraphs 26.8-26.15, because of the large 
volume or complexity of the commems received by the Lead Agency or on any other 
shOwing of good cause for such extension. Each Organization shall transmit its written 
comments to the others. 

(iii) Rai" and CommeDt on Drift BQPS 

25.3 Representatives of the Lead Agency shall make themselves readily 
available to the other Orpnizations during the comment period on the draft ROO to 
respond informally to commems and questions on the draft ROO •. Oral comments made 
at such meetings need not be the subject of a written response by the Lead AgeRCY on 
the close of the comment periocj. 
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:5.4 [n each of their respective comments. the Organizations shall include a 
reasoned statement of whether they object to any of the proposed ARAR determinations 
in the draft ROD and. to the extent that they do. shall explain all bases for their 
objections. 

(iv) Draft Final RODS 

:5.5 Following the close of the comment period prOvided by paragraph 25.2. 
the Lead Agency shall give full consideration to all written comments submitted on the 
drait ROD (including comments on proposed ARAR. determinations) and shall make 
appropriate modifications wherever warranted. 

25.6 Within 30 days of the receipt of comments, the Lead Agency shall transmit 
to the ocher Organizations a draft final ROD (including proposed ARAR 
determinations). At that time. the Lead Agency shall also respond in writing to all 
written comments with a reasoned technical or legal response which addresses the 
commenters' concerns in appropriate detail. This period may be extended. in 
accordance with paragraph 26.8·26.15. in the event that it is found necessary for the 
Lead Agency or another Organization to perform additional field work. pilot studies. 
computer modeling or other supporting technical work. 

(v) Availability Of QiSPUte RC$plutiQD 

25.7 Within 15 days of the receipt of draft final ROD, any Organization may 
raise any aspect of the ROD (including proposed ARAR determinations) to Dispute 
Resolution. Otherwise. an Organization shall be deemed to have conc:urredin the drait 
final ROD. . 

(vi) Finalization Of BOP, 

25.8 Within seven days of the deadline for invokiDI Dispute Resolution. or 
within seven days of the completion of Dispute Resolution. if invoked and if the Lead 
Agency's determination is sustained. the Lead Agencyshail tranSmit by overnight mail. 
on behalf of the United States, a copy of the filial ROD to the other Organizations. 

25.9 In the eYeIlt that Dispute Resolution is invoked and the Lead Agency's 
determin.tiOll is I10t sustained, the Lead Agency shall prepare. within not more than 45 
days. a reYilioll of the draft final ROD which _conforms to the results of Dispute 

. Resolution. 'Ibis period may be extended in accordance with paragraph 26.8·26.15. on a 
showing of aooct cause by the Lead Agency. Prior to traDSmitting the revised ROD to 
the other Organizations. the Lead Agency shall submit it to SAP<: for review. and 
approval. Within seven clays of SAPC approval. the Lead Agency shall tranSmit a copy 
of the final ROO. on behalf of the United States. to the other Organizations. . 
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(vii) Publjcatjon and Judicial Review of ROps 

:5.10 Upon transmittal of a final ROD to the other Organizations pursuant ~o 
paragraph :5.8 or 25.9, the Lead Agency shall notify the State in writing of its intent to 
publiCIze. rlO sooner than 30 days from the date of such notice, the availability of the 
tinal ROD. The notice to the State shall also request that the State. pursuant to 
Section 121(f)(3)(A) of CERCtA"2 U.S.C. § 9621(f)(3)(A), concur in the selection Ot 
the Final Response Action ret1ected in the ROD. 

o 0 25.11 If. at the time notice is sent to the State pursuant to the previous 
paragraph there is pending litigation concerning remediation of the Site pursuant to 
CERCLA. the Lead Agency shall submit the final ROD, and a summary of the iinal 
ROD. to the Court. together with the certified Administrative Record for the ROD. or. 
as appropriate, a suitable index to, or microfilm copy of. such certified Administrative 
Record, if the actual Administrative Record is to be maintained at a location other than 
the courthouse. 

----- ______ 25_._lZ_If_the-State_does_not_concur_in_the-final_ROD.it_may-bring-an""action-in----- - -
the Court pursuant to Section 121(f)(3) of CERCLA. 42 U.S.C, § 9621(f)(3), within 30 
days of the submittal of the ROD to the Court pursuant to the previous paragraph. 

25.13 If Shell does not concur in the final ROD, it may bring an action in the 
Court within 30 days of the submittal of the ROD to the Coun pursuant to 
paragraph 25.11 or may participate in an action brought by the State. Shell's judicial 
challenge to a tinal ROD shall be subject to the provisions of paragraph 30.7. 

25.14 If neither the State nor Shell bripgs a timely action pursuant to paragraphs 
25.12 or 25.13, the Lead Agency shall pub~h-'notice of the availability of the ROD and 
Administrative Record in at least one major Denver newspaper of general circulation. 
After publication of such notice. the Lead Agency may proceed with the design and 
implementation of the respollM actions addressed in the ROD. If the State or Shell 
brings an action pursuam to parqraph 25.12 or 25.13. the Lead Agency may 
nevertheless proceed with IllY desip work that is unrelated to or not inconsistent with 
the relief sought in such actioa, azul may proceed with any other work as may be 
determined by the Court. 

25.15 Nothiq in this Agreement shall be deemed to modify in any way the right 
of the State or Shell to seek judicial review, in" accordance with CERClA 
Section 113(a). 42 U,S.c. I 9613(a). in the United States Circuit Coun of Appeals for 
the District of Columbia of any provision of the NCP or any other regulation 
promulgated under CERCLA. 
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(viii) Modification of RODs 

:s .16 An Organization may seek to modify a ROD if it determines. based on 
information that was not available. or conditions that were not known at the time notic~ 
of the availability of the ROD was published. that good cause for such modification 
exists. Such Organization may seek such a modification by submitting to the RMA 
COmmittee a detailed statement demonstrating good cause for such modification 
together with a· supporting technical study and. if appropriate. a legal memorandum. 
L·pon receipt of such detailed statement, any Organization may invoke Dispute 
Resolution if it believes the modification is unwarranted or if it believes the 
modification is significant enough to require a Supplemental Response Action. rather 
than a modification of the ROD. and the proposing Organization disagrees. If aU 
Organizations agree. or if Dispute Resolution resolves. that a modification of the ROD 
is appropriate. the ROD shall thereafter be modified in accordance with paragraphs 
15.5·25.9 and CERCLA Section 117. ~2 U.S.C. § 9617. 

XXVI. DEAPLINES AND SCHEPULES AND EXTENSIONS THEREOF 

(i) Prior Procedure 

16.1 Prior to the effective date of thU Agreement. the February 1. 1988. and 
June 7. 1988. proposed consent decrees governed the development, enforceability and 
extension of Deadlines and Schedules. On the effective date of this Agreement. this 
Section shall control the development. enforceability and extension of Deadlines and 
Schedules. 

(ii) pevelppment Of peadline$ 

26.2 RI/FS DeadJines shall be developed in accordance with paragraphs 
20.2(g). 26.6 and 26.7. 

26.3 IRA Deadlines shall be developed in accordal1ce with paragraphs 11.13. 

26.4 Supplemental Response Action Dead1ines shall be developed in 
accordance with parqraph 33.4. 

26.5 Design Deadlines and Implementation Dead1ines shall be developed in 
accordance with paragraphs 25.1 and 34.2. 

(iii) RItFS Deasjlinu for tbe On. Post Operable Unit 

26.6 For the On·Post Operable Unit. RI/FS Deadlines that shall be enforceable 
pursuant to paragraphs 28.1·2~.s. and subject to the stipulated civil penalty provisions In 
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paragraphs ~9.l·29.5. are the dates established in the Technical Program Plan for the 
following milestones: 

(a) Date for issuance of a draft Technical Plan for a :-lew Product: 

(b) Date for issuance of the draft reportS for the RI. EA and FS 
Products listed in paragraph 2~.30: 

(c) Date for publication of the notice of availability of the RI/FS 
Report. pursuant to paragraph 2H3. 

(iv) RIlES Qeadlines for the Off·Post Operable Lait 

~6.7 For the Off· Post Operable Unit. the RIfFS Deadlines that shall be 
enforceable pursuant to paragraphs 28.1·28.5. and subjec~ to the stipulated civil penalty 
provisions ia paragraphs 29.1·29.5. are the dates established in the Technical Program 
Plan for the following milestones: 

-------'(-a)-f)ale-forissu-all-ce-o-r-a-draftlecruucil-Plan for a ~ew Product;· 

(b) Date for issuance of the draft Product repons listed in 
paragraph 24.34; 

(c) Date for publication of the notice of a¥ailability of the RIfFS 
Repon pursuant to paragraph 24.63. 

(v) EnomioQ of IRA BIlES. Supplemental Rosponse Action. Desiin aod 
Implementatign peadlines /' 

26.8 A Deadline shall be extended upon receipt of a timely request for 
extension pursuant to parqraph 26.9 and when good cause exists for such extension as 
provided in pataP.'lPhs 26.10 and 26.11H 

26.9 A request for extellSiOIl of a Deadline shall be submined to each 
Organization in writiD& and shall specify: 

----------(a)-Th.-De.d!ine-whic:h-is-sought-to-~-menQea: 

(b) The Ie. of the extension sought; 

(c) The good cause(s) for the extension; and 

(d) Any related Deadline which would be affected if the extension were 
granted. 
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26.10 Good cause exists for an extension of a Deadline where the extension :s 
sought because of: 

(a) An event of Force ;.,tajeure; 

(b) A delay caused by any Organization other than the Organization 
seeking the extension to meet any Schedule or any other Deadline; 

(c) A delay caused by the invocation of Dispute Resolution or the 
initiation of judicial action: 

(d) A delay caused. or which is likely to be caused. by the grant of an 
extension of another Deadline or the extension of a Schedule. 

26.11 An.y other event or series of events shall constitute good cause if all the 
Organizations so a,gree or. absent such agreement, if the determination resulting from 
Dispute Resolution is that good cause exists. 

26.12 Within seven days of receipt of a request for extension of a Deadline in 
accordance with paragraph 26.9. each Organization sball advise the others in writing of 
their respective poSitions on the request for extension. The failure of any Organization 
to respond within the seven-day period shall be deemed to constitute concurrence in the 
request for extension. If an Organization does not concur in the requested extension. it 
shall include in its statement of nonconcurrence a full explanation of all bases for j tS 
position. 

26.13 If there is unanimous agreement among the Organizations that the 
requested extension is warranted. the Lead Agency shall extend the affected Deadline 
accordingly. Each such extension of a Deadline shall be appended to the Technical 
Program Plan. 

26.14 [( there is not IInanim'lUS agreement among the Organizations as to 
whether all or a portion of the requested extension is warranted. the Deadline at issue 
shall not be extended except in accordance with a detenpination resulting from Dispute 
Resolution. AlJ.y OrganiQtion may raise such a dispute to Dispute Resolution. 

26.15 Wrthin seYeI1 days of the receipt of one or more statements of 
nonconc:unuce in the requested extension, an Organization which seeks the extension 
of the Dndfine may invoke Dispute Resolution. Upon the conclusion of Dispute 
Resolutioa. tile Lead Alency shall implement the decision resuitinl from Dispute 
Resolution. Each such extelllion of a deadline shall be appended by the Lead Agency 
to the Technical Program Plan. 

26.16 A timely request for an extension of a Deadline shall toll any application 
for judicial enforcement of the affected Deadline until a decision on whether to allow 
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the extension is reached by unanimous agreement or through DisDute Resolution. 
Foilowing e"tension of a Deadline. appiication for judicial enforcement mav onlv be 
sought :0 compel compliance wnh the Deadline as most recently extended.' . 

(v) Schedules and Extensions Thereot 

~6.1 ~ Schedules. including timetables and deadlines for issuance of SubprOduct 
reportS. shall be as established in this Agreement and the Technical Program Plan. 

~6.18 The RMA Committee. upon unanimous agreement of the Organizations·· 
and while endeavoring to avoid any extensions which may impact RIIFS Deadlines--mav 
e.'tend any Schedule at the request of an Organization. In the event that such request :5 
disputed by an Organization. the matter shall be resolved by Dispute Resolution. 

XXVII. FORCE MAlECRE 

17.1 [f the Army or Sheil is rendered unable. wholly or in pan. by Force 
Yfajeure to carry out its obligations under this Agreement or the Settlement Agreemen.t .. 

____________ .. __ t_hen_upon_that_0rganization's-giving-wrilte-n-nu-tice as provioe<f1n paragraph 27.3. the 
, obligations of that Organization. so far as they are affected by the event of Force 

Yfajeure therein specified. shall be suspended during the continuance of such cause. but 
for no longer period. and such cause shall be remedied so far as possible with all 
reasonable dispatch. 

1"".2 The settlement of a strike or other labor dispute shall be entirely within 
the discretion of the Organization Ulvolved with such strike or labor dispute and the 
requirement that any event of Force Majeure shall be remedied with all reasonable 
dispatch shall not require the settlement of a strike or labor dispute by acceding to the 
demands of the opposing party when such course is inadvisable in the discretion of the 
Organization involved with such strike or labor dispute. 

27.3 When circumsunc:es are oc:c:urri:ng or have oc:c:urred that delay the 
completion of any obligation. aDd the Army or Shell believes such circumstances 
constitute an event of Force Majeure. such Organization shall notify the other 
Organizations in writina within 15 days after the notifyinJ Organization obtains 
information indic:atilli that a delay will occur. Such notice shall include a detailed 

______ explanatiOIl-oi-the-reuoll(s)-for-and-anticipate-d-dlItati<fnoftHe ael:;ay='=. :;th;':e~m:::e:::as~u:;:;r:=:es;------
. taken and to be taken to prevent or mjnjmize the delay. and a schedule for 
implemenwioll of such measures. Failure to provide such notice in accordance with 
this paragrapb within the requited 15-day period shall constitute a waiver of any claim or 
Force Majeure with respect to any event of Force Majeure for which notice was not 
timely given. 

27.4 [f the Organizations cannot agree whether a delay is or was attributable to 
an event of Force Majeure. any Organization may invoke Dispute Resolution. 
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x..XVlII. E;-.1FQRCEABILIIY 

18.1 r..:pon the effective date of this Agreement: (a) Deadlines. including 
Deadlines resulting from an extension granted in accordance with paragraphs 
16.17 ·:6.18. and any standard. regulation. condition. requirement or order which has 
become eiiectlve under CERCLA and is incorporated into this Agreement are 
enforceable by any person pursuant to Section 310 of CERCLA and any violation of 
such Deadline or standard. regulation. condition. requirement or order will be subject :0 

CIVil penalities under 310( c) and 109 of CERCLA. ~2 V.S.C. §§ 9659( c) and 9609: 

(b) All terms and cO,nditions of this Agreement which relate to remedial 
actions and all work associated with remedial actions shall be eniorceableby any person 
to the extent permitted under Section 310 of CERCLA. and any violation of such terms 
and conditions will be subject to civil penalties under Sections 310( c) and 109 of 
CERCLA 42 U.S.C. § § 9659(c) and 9609; 

(c) Any final resolution of a dispute pursuant to Section XXX of this 
Agreement which establishes a term. condition or Deadline shall be enforceable by any 
person to the extent permitted ,by Section 310 of CERCLA. and any violation of such 
term. condition or Deadline will be subject to civil penalties under Sections 310( c) and 
109 of CERCLA. 42 U.S.C. If 9659(c) and 9609. 

28.2 Any such action shall be subject to the requirements of Section 310( d) and 
(e). 42 U.S.C. § 9659(d) and (e). All provisions of this Agreement may be enforced bv 
any Signatory without the need to comply with the notice requirements of Section 310 oi 
CERCLA. Deadlines are subject to stipulated civil penalties. in accordance with 
CERCLA Section 109, 42 U.S.C. § 9609, in the amounts specified in paragraph 29.2. 

28.3 In any enforcement action brought against Shell pursuant to 
paragraph 28.1. Shell reserves the right to challenge the legality of such action consisten: 
with the terms and conditions of this Agreement. Shell further reserves all rights and 
defenses that it may have to the enforcement of this Agreement pursuant to 
paragraph 28.1. ' 

2U To the extent that a Lead Party other than the Lead Agency or the 
proponem of a New Product or SubproduCt. fails to meet a Deadline. that Lead Party or 
proponem of a New Product or Subproduci shall be subject to stipulated civil penaltles 
as specified ill Section XXIX. 

28.5 EPA's request for payment of a stipulated civil penalty, as provided in 
paragraph 29.1. shall constitute commencement and diligent prosecution of an action 
within the meaning of CERClA Section 310(d)(2), 42, U.S.C. § 9659(d)(2). ' 
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~3.6 With the exception of EPA's right to request stipulated penalties t"ro~ 
Shell or the Army pursuant to paragraph 29.1. the Organizations may only enforce ::~e 
terms and conditions of this Agreement by bringing an appropriate action before tt:e 
Court in accordance with Section XXXIX. 

:3.7 :-.lathing in this Agreement shall be construed to authorize any person :0 
seek j~dic:al ~eview of any action of an Organization where such review is barred bv ~::.; 
provisIOn at CERCL\. including Section 113(h) of CERCL1.. 42 t:.S.C. § 9613(h). . . 

:\''<I:<. STlPt:WTEP CI'\lJL PE:-{ALTIES 

:9.1 Promptly upon determining that an Organization has failed to meet an 
Deadline. EPA shall so notify that Organization in wnting. If the Deadline in question 
is not already subject to Dispute Resolution at the time such notice is received. the 
Organization shall have 10 days after receipt of the notice to invoke Dispute Resolut:on. 
Failure of an Organization to invoke Dispute Resolution by the end of this lD-day 
period shall forfeit that Organization's right to object to the payment of stipulated ciVIl 
penalties for failure to meet the Deadline in question. Following completion of Dispute 
Resolution. Shell may seek judicial review of EPA's..Jielermination-pufSUant-to-----·-·· ._.-.. -
paragraph-3'O;-7. 

29.2 An Organization that fails to meet a Deadline shall pay EPA upon request 
the following stipulated civil penalties for each fallure: 

(a) For a delay of one week or part thereof. a total of SS.OOO: and 

(b) for a delay of more than one week, S10.000 for each additional 
week or part thereot.' 

29.3 EPA shall not request paymellt of stipulated penalties for failure to meet a 
Deadline until the later of: 

(a) The <We of completion of the action that is subject to the 
Deadline; or 

(b) The <We of completion of Dispute Resolution or judicial review 
concerning the Deadline. 

. 29.4 Except IS otherwise determined through Dispute Resolution Of judicial 
review. the dale on which stipulated civil penalties shall begin to accrue shall be the 
date specified in the notice sent by EPA pursuant to paragraph 29.1. but in no event 
earlier than the Deadline in question. 

. 67· 



19.5 Stipulated civil penalties shall be payable to the "Hazardous Substance 
Response Trust Fund" and transmitted to: 

U.S. Environmental Protection Agency 
Superfund Accounting 
P.O. Bolt 317003M 
Pittsburgh. PeMSylvania 1525 t 
Attn: Collection Officer for 

Superfund Accounting 

A copy of the transmittal 
representative. 

...... - •• 'A .l:J)~':"'M~ismated R~ COmmittee 

19.6 Subject to , 
accordance with this Agr 
sanction available pursua 
Agreement. 

29.7 The Lead . 
penalties. or be subject t 
if it can demonstrate ma 

)f a stipulated civil penalty in 
'o~tion of any other remedy or 
Liance with a provision of this 

,t be liable for any stipulated civil 
)n available pursuant to CERCLA 

(a) It in {act met me Deadline in question; 

(b I [t in {act met the Deadline in question. as elttended pursuant to 
paragraphs :6.8·:~.18; or 

(c) Good cause existed for an elttension of the Deadline in question 
and application for such mension was timely made. . 

29.8 Nothing in this Aareement shall be construed to render any officer. agent. 
employee. or servant of any Siptoty personally liable for the payment of any stipulated 
civil penalty hereunder. 

l' CPISPUTE BESOUJDON 

30.1 For any dispute that is subject to Dispute Resolution pursuant to this 
Agreement, the a good faith effon to resolve the dispute 
informally It the If the dispute cannot be resolved informally at 
the RMA Committee level, the decision of the Lead Agency shall be implemented 
unless an Organization initiates Dispute Resolution pursuant to the following paragraph. 

30.2 To initiate Dispute Resolution. an Organization (or DOl for matters 
addressed in paragraph 8.4 and. matters. including without limitation. species designated 
as threatened or endangered pursuant to the Endangered Species Act, 16 U.S.C. § 1531 
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et seQ., migratory birds or actions that will significantlr affect biota at the Arsenal) shall 
advise the RMA Committee members of ItS mtent to mvoke Dispute Resolution and 
shall give written notice to the ~·~eIlRr;! memb.cr~ of tIl~ dispute. The notice shail 
include an identification of any activities that the Organization belie~s are affected bv 
the dispute and therefore should not proceed during Dispute Rescluticn. If there IS • 
disagreement over which activuies shculd or should nct prcceed during Dispute 
Resolution. that questicn shall alSo. be subject to. Dispute Resclution and shall be the 
first issue addressed during Dispute Resolution. Upon receipt of such notice. the R~!A 
Council shall make best effortS to resolve the dispute within the fails" iag"'T~ ~ 
Promptly upon the conclusion of any RMA Council meeting at which a dispute [, 
resolved by unanimous agreement of the voting members. EPA shall prepare and subm:: 
to the Organizations for their concurrence a written decision memorandum setting :'or!:l 
the decision and briefly explaining the basis for the decision. The decision 
memorandum shall be included in the Administrative Record when all the Organizations 
have concurred that the decision memorandum accurately setS forth the decision and the 
basis for the decision. 

30.3 If the RMA Council does not resolve the dispute by unanimous agreement. 
the dispute shall be elevated to icIllI! ['5: 2 s !':sian at the close of tb~_RMA_Co.uncit:s_ ...... __ _ 

------l<;~ay perioe. 

30.4 Within;O de!. aiL ce4 su ;'~.l!~ .. to tbe p ... riOY' pLfagra~.r SAfC 
Ie reso"" 3 ii!~." 1 if@ sllltl 811SO IIi .'tomguo wol.me "p .,. A dispute or 
policy issue shall be considered resolved by the SAfC only if all the Organizations 
agree. If at the conclusion of the SAPCs 3O-day resolution period the dispute has no.t 
been resolved, the PUlido of the ERe R.IPQQiI...~dministrator shall be!n1P!cm:nted. 
u t 5 thG di'Pl!Ic is c!mrM tp Be P"7)J2', to l'E&g:apll U,. Promptly upon the 
conclusiOn of any SAPC meeting at wbicb a liispute is resolved (either by the EPA 
Regional Administrator or through unanimous agreement of the voting members), EPA 
shall prepare and submit to the Organizations for their concurrence a written decision 
memorandum setting forth the decisiOIl and briefly explaining the basis for the decision. 
The decision memorandum sball be inciuded in the Administrative Record when all the 
Organizations have conc:uned that the decision memorandum accurately sets forth the 
decision and the basis for the decision. 

30.5 A dispute that is not resolved by SAPC may be elevated to FRC upon the 
request of any OrpniZlUOD (or DOl for matters addressed in 2aragrap-!!hJ:!8,,:!.4~a!!Jn~d_-:--___ _ 

------ittflm-er!~tJKmCli.,. wiUiout limitallon. species designated as threatened or endangered 
pursuant to the Endanaered Species Act, 16 U.S.C. S 1531 et seq .. migratory birds or 
actions that will sip1iiicant1y affect migratory birds at tbe Arsenal) by so notifying the 
other OrganiZitions and the FRC members in writing within 5 days after the close ot 
SAPCs 3O-day resolution period. 

30.6 wtti'li 38 t )' j tbC tlevation to FRC of a dispute, FRC shall meet and 
attempt to resolve the dispute. At the conciusion of tbe FRes 30 day resolution period. 
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ii the Army and EPA do not agree. the1t '" posjljon,Qf ta.-CioA..4 d miniSltiiW shall be 
the position of the United States. A matter shall be considered resolved bv FRC onlv If 
all the Organizations concur in the resolution. If the United States and all the . 
Organizations do not concur. the decision of the t.:nited States shall be implemented. 
Promptly upon the conclusion of any FRC- meeting at wnich a dispute is resolved (elther 
by the Administrator of EPA or through unanimous agreement of the voting members), 
EPA shall prepare and submit to the Organizations for their concurrence a written 
decision memorandum setting forth the decision and briefly explaining the basis ior the 
decision, The decision memorandum shall be included in the Administrative Record 
when all the Organizations have concurred that the decision memorandum accurately 
sets forth the decision and the basis for the decision. The duties of the Administrator of 
EP A in Dispute ReSOlution shall not be delegated. 

30.7 In any judicial action brought pursuant to this Agreement. except for an 
action to enforce a provision of this Agreement. Shell and the State may only raise 
issues that nad bee,n previously addressed by FRC. or issues that bear a substantial and 
material relation to such issues. In any such judicial proceeding, except for an action to 
enforce any provision of this Agreement. Shell and the State may only raise issues that 
had been previously addressed by the FRC. or issues that bear a material and 
substantial relation to such issues. Shell and the State may only raise an issue referred 
to in the previous sentence in a judicial challenge to the relevant ROD or IRA Decision 
Document. witlt tlte following exceptions (the timing of which shall be governed by 
paragraph 39.2): (a) a judicial proceeding that solely addresses Shell's obligations to pay 
penalties; (b) a judicial proceeding to enforce this Asreement or a proceeding in which 
otner remedies or sanctions are sought agaiSlSt Sheil for violating this Agreement: or (C I 
a dispute relating to the design or implementation of a Response Action which arises 
after the relevant ROD or IRA Decision Document has been finalized. Shell mav 
commence a judicial proceedizli to cballenge a determination by EPA pursuant to 
paragraph 29.1 that Shell failed to meet a Deadline. provided that Shell had invoked 
Dispute Resolution with respect to sucb determinatiolL Shell may commence such an 
action not tater than 10 days after completion of Dispute Re$OlutiolL Shell may seek 
judicial review of any other remedy or sanction sought by any pel'SOn for noncompliance 
with this Agreement not later than 15 days after the date such remedy or sanction is 
sought. 

·:;0.8 The pendency of any dispute before the RMA Council. SAPC or FRC 
shall not affect the respolllilri1ity of any Organization to continue its involvement in the 
assessment anci selection of rUlal Response Actions that are not subject to such dispute 
or are not IllateriaUy and substantially related to such dispute. 

30.9 Statements made in the course of Dispute Re$Olution or a meeting of the 
RMA Council. the SAPC or the FRC and documents prepared solely for use in Dispute 
Resolution. (excluding decision memoranda prepared by EPA. and concurred in by the 
Organizations. upon the conciusion of Dispute Resolution meetings), sbail be considered 
statements made, and documents prepared. in funherance of settlement and shall be 
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entitled to the protection aiforded such statements and documents by the Federal R:.des 
at Evidence and the Colorado Rules of Evidence. Persons who particIpate in Disout~ 
Resolution meetings shall not be subject. to deposition or to other discovery conce·rr.:ng 
statements made during, In preparation tor. and In connection WIth such meetings. 

]0. to The State's right to participate as an Organization in Dispute Resolution :s 
subject to the following conditions: 

(a) The State may attend meetings of the R~ Council, the SAFC. and 
the FRC only after It has agreed in WTiting (i) to be bound by the provisions oi 
E.xhibit C to this Agreement; and (ii) to treat as highly confidential. and not to pubiish. 
divulge. disclose. or make known in any manner or to any extent not authorized or 
requIred by law, any Coniidential lniormation received by or made available to It !n 
connection with any activities performed pursuant to this Agreement; and 

(b) The State may invoke Dispute Resolution only after it has agreed to 
be bound by the Dispute Resolution process. as evidenced by itS execution of the 
agreement attached hereto as Exhibit C. The form attached as Exhibit C shall be 
replaced by an executed copy of that agreement, once it bas been executed by all RameL 

--- ·······-rh-e-reTo. 

30.11 If. pursuant to paragraph 42.7. Dispute Resolution is invoked with respect 
to the draft Natural Resourc:e Damage Assessment Plan. suc:h dispute shall be resolved 
in acc:ordance with the Dispute Resolution provisiOns in paragraphs 30.1·30.7, with the 
following exceptions: 

(a) The State shall not participate in Dispute Resolution on this issue 
at any level; 

(b) In addition to the Amty. EPA and Shell RMA Council members. 
the Regional DirectQr of the United States Fisb and Wildlife Service. Region 6, shall 
participate as a full vonna member of the RMA Council; 

(c) If the dispUte is raised to the SAP<:. the Director of the United 
States Fish and Wildlife Service (in addition to the Army, EPA and Sheil member; of 
the SAFC) shall participate as a full voting member of the SAPe; 

-----------(d)-If'1he-dispute-irral5e'U-t(nh-e-FRC;-tlie ~istant Secretary ot the 
[nterior for FISh, WUdlife and Paries shall participate as a full voting member of the 
FRC. and the Administrator of EPA and the Governor of Colorado shall not 
participate; and 

(e) If the dispute is not resolved by tbe FRC. it shall. within 45 q,ays of 
the dose of the FRCs Dispute Resolution period. be resolved by agreement of the 
Secretary of the Army and the Secretary of the Interior . 
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XX.XI. CONTEYrs Of ADMNISTRATIyE RECORD FOR EACH ROO. 
Cl:SIoor&'1 AND lAROfC 

(i) CootentS of tbe Administrative RecQrd for the On-post ROP 

31.1 For the On· Post ROD. the Administrative Record shall consist at a 
minimum of complete copies of the following as well as any other relevant doc:umer1tS: 

(a) Pre· Plan RIlES ActivitY 

(i) RIIFS documents from January 1983 until the issuance ot 
the Technical Program Plan. including reportS for On·Going Products or Subproducts 
which are designated in the Technical Program Plan as being substantially completed. 
drafts of Technical Plans. draft Product or Subproduct reportS. publications listed in the 
bibliography of each Technical Plan or Product or Subproduct report which are not 
available to the general public (including damage assessment reportS). written comments 
upon any drafts (including comments of DOl). minutes of meetings prepared by or 
furnished to the Army. Army's written responses to comments. final Product or 
Subproduct reportS, final reportS and any amendments of them, the December 6. 1982 
Memorandum of Agreement with committee charters. summaries of any iniortnation in 
these documents which is subject to the attomey-cuent privilege or work product 
exemption. Other Deliverables. comments thereon. and other documents submitted 
pursuant to paragrapb 3l.J. . 

(b) Other DQsumcnq QQvemina the RIlfS process 

(ii) This Agreen:ent; 

(ill) The Settlement Agreement; 

(iv) The proposed consent decree filed wit.h the Court on 
February 1. 1988 (includin& the version of the RIIFS Process Document filed on that 
date); 

(v) The proposed modified consent decree filed with the 
. Court on JUlIe 7, 1988 (including the verSion of the RIIFS Process Document tIled on 

that date); 

(c) NPL Ussinp 

(vi) Each proposed and final notice published in the Federal 
Register concerning NPL lls~ of theAl'senal, all written comments upon them with 
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EPA's responses and any other materials included by EPA in its record for :-';PL ::stlngs 
or the Arsenal: -

(d) The RUES Etan 

(vit) The meeting agendas for the RIlES Review Studv Group, 
drait Techmcal Program Plan. comments on draft Technical Program Plan. Armv's 
responses to .:omments. draft final Technical Program Plan submitted to SAPC, 'anv 
approvals or other documents issued by SAPC or FRC on final Technical Program' P!a~,: 

(viii) Directives issued with respect to the implementation or 
the Technical Program Plan: 

(e) IB.& 

(ix) Relevant documents concerrung lRAs. including the 
Basin F Memorandum of Understanding, IRA assessments. IRA Decision Documents. 
IRA Implementation Documents. any written requests invoking Dispute ReSOlution. any 

_. ____ . __ d.P_c.u.me.o.ts_ce.q.u.cSRd_b-Y_OI.-Submitte.d_to_SMC.-and-documents-issued-bY-SAFG-or-F-RG ....-......... -
on the lRAs. 

(f) Product$. Suhproducu and Other Deliverables 

(x) Technical Plans for ProduCts or SubproduCts. including 
written communications concerning the development of each Technical Plan. draft 
Technical Plans. written comments 011 them (including comments of ATSDR and DOll. 
draft final Technical Plans for New ProdUClS or Subproduc:u. Anny's written responses 
to the comments. any written requests invoicing Dispute Resolution. any documents 
requested by or submitted to SAPe. any doCuments issued by SAPe or FRC on the 
Technical Plans. final Technical Plans for New ProduClS or SubproduClS: 

(xi) Public:atiODS or documents identified in the bibliography of 
each final Product or Subptoduct repo" or Other Deliverable that are not available to 
the general public (i.e .. auidance documents and technical sources)(documents identified 
in repo" bibliographies that are available to the general public shall be considered part 
of the Administrative Record, but need not be physically located in the JARDF); 

(xii) QA'd/OC'd sampling and test data or "raw" data. where 
provided in accordance with subparagraph Zl.l(e)(ii)(related chain of custody forms 
shall be part of the Administrative Record and shall be made available upon request. 
but need not be physically located at the JARDF); 

(xiii) Quality Assurance Program Plan. with audit reports. 
written comments and written r~sponses to comments; 
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(xiv) ReportS for Products and Subproducts. including written 
submissions of the United States. Army. EPA. Shell ,and the State identifying potential 
. ..I.RARs for consideration: wntten comments on dratt reports for Products or 
Subproducts (including comments of ATSDR and DOl): draft final reports for Products. 
Army's written responses to the comments: any written requests invoking Dispute 
ReSOlution: any documents requested by or submitted to SAFe: any documentS issued 
by SAPC or FRC on the ProductS: final Product reportS: any written request to modify 
any ProductS: any document reflecting action by the RMA Committee. SAPC or FRC on 
the request for modification: any document consisting of or addressing an Other 
Deliverable: and any document retlecting a modification of the Products: 

(xv) Any documents transmitted by ATSDR or 001 to the 
RMA Committee; 

(xvi) Other documents submitted by or relating to the 
involvement of ATSDR. DOr, EPA. Shell and State in the RI/FS process; 

(g) RIIFS Repoa for Each ROD 

(xvii) Draft RI/FS Report, with preferred alternative; , 

(xviii) Public notice of availability of RI/FS Repoa with brief 
analysis (including all (act sheets and other doaunents made available to the public 
which summarize the various feasibility Study alternatives and the preferred alternative); 

(xix) Written public comments received on the RI/FS Report 
(including comments from EPA. Shell and the State): 

(xx) Transcript of each public meeting held for the purpose of 
receiVing comments on the RI/FS Repon: 

(xxi) Documentation of panicipation by the TRC. RMA 
Committee and RMA Council; . 

(h) SAfe or ERe AgivitiC5 

(xxii) Notices of SAPe and FRC meetings: 

(xxiii) Written decisions issued by SAPe or FRC; 

(xxiv) Other documents generated by or for SAPe or FRC: 
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(i) R"fA Committee Activities 

(xxv) :--<otices of RMA Committee meetings. any written 
dc:c!sion generated by or for the RMA Corrumttee and any other documents generated 
by the R~(A Committee or any subcommittee thereat: 

I)) RytA Council Activities 

(.xxvi) ~otices of RMA Council meetings. any written dec:sion 
issued by the R~L~ Council. and any other documents generated by or for the R~[A. 
Council: 

(k) lAROFC Activities 

(xxvii) Notices oUARDFC meetings and any written document 
issued by JARDFC:' 

(1) IRC Activities 
--- .... _-_._-_._----

.. _ ..... __ ._----------_. __ .... -_. 
(xxiii) :-lotices of TRC meetings and documents distributed to 

the TRC: 

(m) Local GQvernments' Invglvement 

(xxix) Record of all communications with and information 
provided to local government officials with respect to the RIjFS: 

(XlIX) Ally interagency agreementS, including agreements wah 
Corps of Engineers. 001. etc. 

(0) E"Qltilre Orden 

(XlIIi) Executive Orders 12580 and 12316; 

(p) peaqunu 
----------------~ 

(xxxii) Deadlines, each request for extension of Deadlines. act!o n 
on these requests by the RMA Committee, the RMA Counc:ll. SAPC or FRC. any nOll'': 
of violation of a DeadUne and any civil penalty assessment; 
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(q) RQL2 

(:ocxiii) Draft ROD (with appendix of proposed ARARs). written 
comments on draft ROD. Army's written response to comments. draft final ROD. any 
written requests invoking Dispute Resolution. any documents requested bv or sUbmitted 
to SAFe. any documents issued by SAPC or FRC on the draft final ROD. with any 
amendments oi the ROD required by SAPC or FRC; . 

(xxxiv) Final ROD; 

(xxxv) Notice of t:aited States to State of opportunity to concur 
or not concur in the selected Final Response Action for the On-Post Operable Cnit: 

(xxxvi) The State's written concurrence or nonconcurrenCe in :he 
selected Final Response Action for the On-Post Operable Unit; 

(xxxvii) All public notices of the issuance of the ROD (including 
fact sheets and other documents made available to the public which describe the final 
Response Action selected); 

(lOCMii) Any subsequent modifications of the ROD; and 

(r) Other DOS7Jrneaq 

(xxxix) Other documents transmitted to or from the Army or 
EPA concertting the RI/FS; 

(s) 1m1u 

(xl) Index of contents of the Administrative Record. 

(ii) Cpntc0U Of Adminjcrratiy' RCSQr$ for BODs for Other <Mrable 
Unit! aDd IBAa 

31.2 For RODs for other Operable Vail!. the Administrative Record shall 
consist of complete copies of such documents as the JARDFC may designate. as 
provided in puqrapbs 31.5 and 31.6. not inconsistent with CERCLA and the ~CP and 
pertinent pid,nc:e issued by EPA tbat is not .inconsistent with CERCLA and the ~CP. 
Prior to the effective date of this Agreement, the February 1. 1988. and June 7, 1988. 
proposed COIllel1t decrees governed the contents of the Administrative Records for IRA 
proposed Decision ~nrs. This Section sball control the contents of the 
Administrative Records for IRA proposed Decision Documents issued after the effecuve 
date of this Agreement. 
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(iii) Supolementation of Admjrjmatjve Record for On'Post ROD 

31.3 For a period of 90 days after the effective date of this Agreement. anv 
Organization.may submit a list identifying any documentS prepared between January ' .. 
'983. :lnd the effective date of this Agreement for inclusion in the Administrative 
Record for the On·Post ROO. Promptly after receipt of notice from the Army 
identltYing those listed documentS that would not otherwise be included in the 
Administrative Record. the Organization that submitted the list shall promptly transml: 
to the .-\tmy copies of such documents for inclusion in the Administrative Record. 
During this period. the Army may decline to include in this Administrative Record 
documents proffered by an Organization only on the grounds that such documents .... e~e 
not previously received or generated by the Army. or are irrelevant to the 
Administrative Record for the ROO. The Army may not refuse to include in the 
Administrative Record during the 9O-day period any documents which are otherwise 
appropriate for inclusion in the Administrative Record on the grounds that they were 
improperly transmitted outside of official channels. except where the documents were 
not transmitted by or to individuals acting within the scope of their official ~mployment. 

(iv) Custodian of Administrative Rcsord$ 

31.4 Within 30 days of the effective date of this Agreement. the Army shall 
designate a Custodian of the Administrative Records. The Custodian shall be 
responsible for maintaining on a contemporaneous basis the Administrative Record for 
each ROO and each IRA Decision Document and for preserving in a separate area oi 
the JARDF all documentS designated in accordance with Paragraphs 21.1(f). :1.: and 
21.3. . 

(v) JQint Administrative Recgrd and DQSUmcm EaciUtt Comminee 

31.5 Promptly after signin& thiS Agreement, the Organizations shall each 
designate a represenwive to serve on the lARDFC. The lARDFC shall be chaired by 
the Custodian. The lARDFC shall meet periodica1ly in an effort to reach a consensus 
(to the maximum extent practicable) on the contents of the Administrative Record for 
each ROO and each IRA Decision Document. The lAROFC shall take steps to ensure 
that documents preserved in accordance with paragraphs 21.1(0. 21.2 and 21.3 are kept 
to the mini!TllIm necessary in the op-inion of thLU.nito.ILStates._and_are_preser.ved-at-the--

~--~---JAAOF-in • secure. cost-effective and space minimizing manner. 

31.6 Disputes concerning the documents to be preserved pursuant to 
paragraphs 21.1(0. 21.2 and 21.3 which carmOt be resolved with 30 days by the JARDFC 
shall be referred to the RMA Council for resolution. In the event that the dispute 
cannot be resolved by the RMA COWlcil in 45 days. the dispute shall be raised by any 
Organization to Dispute Resolution or shall be deemed to be waived. 
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(\;) Challenies ro Administrative RecQrd 

31. 7 Any Organization may support or oppose a proposal by another 
Organization to include any document in the Administrative Record. The only challenge 
which a Signatory may make in any judicial proceeding with respect to the contents or 
an Administrative Record is that one or more documents which was clearlv submitted 
and iden!lii~d in wming to the Army and which belongs in that Administrative Record. 
was improperly rejected for inclusion in that Administrative Record. 

(vii) Jojot Administrative Record and Document FacilitY ("JAR DE') 

31.8 The Administrative Records for the RODs and IRA DeCision 
Documents. and all documents preserved in accordance with paragraphs 21.1<f). ~l.: and 
21.3. shall be maintained at a records facility to be known as the JARDF. which shall b~ 
located at or near the Arsenal and shall be open for inspection and copying by 
representatives of the Organizations. the TRC and the public during reasonable office 
hours. 

XXXII. COMMU:ilTI RELATIONS 

32.1 The Signatories shall coordinate any statements to the press with 
respect to this Agreement or any aspect of the process set forth in this Agreement. 
Each Signatory shall inform the other Signatories of the terms of any such press release 
prior to issuance. 

32.2 The Signatories agree to comply with all relevant EPA policy and 
guidance on community relations programs which are in accordance with CERCI.A and 
consistent with the NCP. 

XXXIn. ASSESSMENT AND SEl.EC'IlQN Of SupPLEMESTAL RESPONSE 
ACDOHS 

33.1 The Patties recosnize lbat subsequent to Finalization of the RODs for 
the On·Post and Off·Post Operable Units. a need may arise for one or more 
SuppLemental Response Actions to remedy continum, or additional releases or threats 
of releases of hazardous subItaIlces. pollutants or coDtaminants at or from the Arsenal. 
If such a release or threat of release presents an immediate threat to buman health or 
tbe environment, it shall be addressed purSuant to Section XXIII. If sucb release or 
threat of release does DOt present an immediate threat to bwnan health or the 
environment, it shall be addressed pursuant to paragraphs 33.2·33.7, regardless of 
whether the determination of lbe need for such Supplemental Response Action is based 
on a Periodic Review conducted pursuant to Section XXXVI hereof or on some other 
source of inionnation. 
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33.1 A Supplemental Response Action shall be undertaken only (a) if ~c :5 

cetermined chat as a result of the release or chreat of release of a hazardous substance. 
pollucant or contaminant at or from the Arsenal an additional Response Action 15 
necessary and appropriate to assure the protection of human health and the envuonmen: 
and (b) if either: 

(i) For Supplemental Response Actions proposed after Finalization 
of the RODs for the On·POSt and Off·Post Operable Units. but prior to EPA 
C~rtiiication. the determination is based on conditiOns that were unknown at the tlrne 0[' 

Finalization at the ROD or based on information received in whole or in part by EPA. 
following Finalization of the ROD~ or 

(ii) . For Supplemental Response Actions proposed after EPA 
Certification. the determination is based on conditiOns that were unknown at the time or 
EPA Certification or based on information received in whole or in part by EPA 
following EPA Certification. 

33.3 If. after Finalization of the RODs for the On·Post and Off· POSt 
Operable Units. any Organization or DOl conclud~_uhaLa_Supplemental-Respons-e--·----

----t\:ctlon is necessary. based on the criteria set forth in paragraph 33.2. such Organization 
or DOl may promptly notify the othen of its conclusion in writing. The memben of the 
RMA Committee shall confer and attempt to reach consensus on the need for such an 
action within 45 days of the receipt of such notice. If within that 45-day period the 
RMA Committee has failed to reach unanimous agreement, any Organization (or DOl. 
subject to paragraph 30.2) may notify tlle other Organizations in writing that it intends 
to invoke Dispute Resolution. If the RMA Committee is still unable to reacn consensus 
within 14 days of the issuance of such notice. the question of the need for the 
Supplemental Response Action shall be resolved through Dispute Resolution. 

33.4 If the RMA committee agrees or if it is determined througn Dispute 
Resolution that a Supplemental Response Actioll is needed based 011 tne criteria set 
forth in paragraph 33.2, the Lead Agency shall prepare a draft Supplemental Response 
Action Plan Inat shall inc1uc1e Supplemental Response Action Deadlines. Supplemental 
RI/FS Deadlines may be extended on!y punuant to Section XXVI. The Lead Agency 
shall provide the draft Supplemental Response Action Plan to the other Organizations 
and 001. The other Orpnintions and 001 shall nave 30 days in which to comment. 
The Lead Aaellcy sball r~d to those comments wilhUL3_0_dayufter...c1ose-of-the------

--------,c-omm-ellt periiiCI.-~tion (or 00[. subject to paragrapb 30.2) may then 
invoke Dispute Resolution to resolve a dispute with respect to the Supplemental 
Response Action Plan. After any disagreements with respect to the Supplemental 
Response Actioll Plan have been resolved. the Lead Agency shall submit the 
Supplemental RI/FS Deadlines as an exhibit to the Technical Program Plan. 

33.S After any disputes with respect to a Supplemental Response Action 
Plan have been resolved, the·Lead Agency shall conduct a Supplemental RI/FS and 
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issue a Supplemental ROD in accordance with the Supplemental Response I~ction Ptan. 
The provislOns in the RIIFS Process Document shalJ govern the planning and selec:lon 
Ot Supplemental Response Actions to the same extent they govern the planning and 
5eiectlon of Final Response Actions. unless it is tbe unanimous agreement of the 
Organizations that a particular provision does not apply. The Supplemental ROD shall 
include Design Deadlines that shall govern completion of the design ..... ork for the 
Supplemental Response Action. 

33.6 FollOwing issuance of the Supplemental Response Action ROD. t~e 
Supplemental Response Action shall be implemented pursuant to that ROD and Section 
XXXIV. 

33.i Shell shall have the opportunity to participate in the assessment. 
selection. design and implementation of a Supplemental Response Action as provided in 
Section XXXVI. 

XXXIV. RESIGN AND IMPLEMENTAllON OF FINAL A,'fI) St:PPLEME!"TAL 
RESPONSE AClJONS 

(i) Response ActiON Covered By This Sernqn 

34.1 Paragraphs 34.2-34.24 shall govern design and implementation of the 
following Response Actions: the Final Response Action for the On·Post Operable Unit .. 
the Final Response Action for the Off-Post Operable Unit, the Final Response Action 
for any other Operable Unit that may be designated for the Site. and any Supplemental 
Response Actions selected pursuant to Section xxxru. 

(ii) ncsi," and rmplcmentatioQ pcidHng 

34.2 (a) Promptly upon Finaliqtion of any ROD that was not the subject 
of judiaal review. the United States shall append as an exbibit to the ROD and trans mil 
to the other Organizations the Desip Deadlines for that ROD. If a ROD is subject to 
judieial review. 45 days after submittal of the ROD to the Court in accordance with 
paragraph 25.11. the United States shall submit to·the Court as an exhibit those DeSign 
Deadlines applicable to portions of the ROO. if any, that are not subject to judicial 
review. At the conclusioll of the judicial review of any ROD. the United States shall 
submit to the Court U III exbibit to the ROD those Design Deadlines applicable to any 
portion of the ROD that was the subject of judiaal review. Once Design Deadlines 
have been properly appended to the ROD or submitted to the Court pursuant to this 
paragrapb, they shall be subject to stipulated civil penalties pursuant to Section XXIX. 
and may be extended only pursuant to paragraph 34.22. 

(b) Promptly upon issuance of a Final Design Document. the Cnited 
States shall append as an exhibit to the ROD and transmit to the other Organizations a 

. list of the Implementation Deadlines that are set forth in the Final Design Document. 
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[mplementation Deadlines shall be subject to stipulated penalties pursuant to Section 
X-XIX and may be extended only pursuant to paragraph 34.21. 

(iii) Role of the R'rIA Committee and the RMA Counci! 

]..+.} The R~ Committee shall oversee the day-to-day progress of the 
design and impl~mentation of Final and Supplemental Response Actions. Promptly 
upon Issuance 01 a ROD that addresses such a Response Acnon. the Lead AlZencv for 
the Response Action shall designate an employee who shall serve as the Coordinator :or 
the design and implementation of that Response Action. The Coordinator may be the 
;ame person who served as the Coordinator for the development of the ROD.' The 
Coordinator shall be responsible on a daily basis for ensuring that the Lead Agency's 
design and implementa.tion of the Response Action is in accordance with the ROD and 
the terms of this Agreement. 

34.4 Promptly upon issuance of a ROD. the Organizations shall each 
designate an employee to serve as its representative on the RMA Committee. Each 
such representative shall be responsible on a daily basis for ensuring his or her 

---I~espe~tive-entity!s-fulfiliment-of-its-responsibilities.eiardurg-the-deSign and 
implementation of the Response Action in accordance with the terms of the ROD and 
this Agreement. This representative may be the same person who served as the 
representative on the RMA Committee during development of the ROD. DOl may 
attend and panic:ipate in RMA Committee meetings. 

34.5 Except for communications between counsel. the Organizations shall' 
transmit all written communications between each other with respect to the design and 
implementation of a Final or Supplemental Response Action as provided in Section 
XXXVII. 

34.6 The RMA Committee shall meet approximately once each month. 
Although the Lead Party for a Response Action shall have primary responsibility for 
meeting applicable Design Deadlines and lmplementation Deadlines. the RMA 
Committee shall endeavor to assist in this effort by settina completion dates for design 
and implementation tasks. reviewing the progress of theSe tasks. attempting to resolve 
disputes infortnaUy, maldn, necessary and appropriate adjustments to schedules. advising 
the SAPe wbenever a Deadline cannot be attained. and recommending. if warranted. 

______ that_a_De·dtiM_be_exteaded;-as_provided_in_paragraph_.34:22. 

34.7 The RMA Council shall oversee the design and implementation of 
Response Actions and review the work of the RMA Committee. Promptly upon 
issuance of a ROD that addresses a Final or Supplemental Response Action. the 
Organizations shall each designate an employee to serve 011 the RMA Counc:il for the 
purpose of overseeing the deSign and implementation of the Response Action addressed 
in that ROD. Such employee may be the same person who served on the RMA Counc:l 
during development of the ROD. The designee of the Lead Agency for the Response 
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Action shall serve as the chairma!l of the R~ Council for the purpose of overseeing 
the design and implementation 01 that Response ActIon. 001 may attend and 
participate in R~ Council meetings at which matters concerning biota at the Arsenal 
are addressed. 

}.l..8 The chairman shall schedule regular meetings of the R~ Council 
approxirriately every 3 months. shall transmit to the other members and 001 a proposed 
agenda at least 10 days in advance of each .meeting ~d shall transmit a final agenda at 
least 10 days tn advance of the meetlng whIch shall lOcorporate any additional matter 
that an RMA Council member requests be included. Regular meetings shall be for t!1e 
purpose of reviewing and commenting on the progress being made in the design and 
implementation of the Response Action . 

.34.9 Special meetings of the R~ Council shall be held at the request of 
the chairman or any RMA Council member. As much notice for special meetings as is 
feasible under the circumstances shall be provided by the chairman. 

(iv) Shell's Riiht to Participate as Lead Pam 

.3~.10 Shell shall have the opportunity to participate as Lead Party in the 
design or implementation. or both. of all or portions of Final or Supplemental Response 
Actions pursuant to the terms of the Settlement Agreement, the terms of this Section 
and the terms of any subsequent Consent Decree. When Sheil assumes responsibility 
for any portion of the design or implementation of a Response Action. Shell shall keep 
the Lead Agency apprised of its progress so that the Lead Agency may monitor Shell"s 
progress. Shell shall consult with the Lead Agency prior to taking any significant aCllon 
over which ~hell has assumed Lead Party responsibility. . 

34.11 When Shell has assumed Lead Party responsibility for design or 
implementation. or both, 'of all or portions' of a Response Action. it shall be subject to 
the stipulated penalty prcMsions set forth in Section XXIX with respect to any Design 
and Implementation ~ad!jnes that apply to the portions of such Response Action for 
which Shell is responsible as Lead Party. The Lead Agency shall remain responsible for 
assuring that such Response ACtion otherwise comports with the ROO and this 
Agreement. 

(v) [)aim of Romo"sc ActiON 

.34.12 The Lead Party responsible for design of a Response Action identified 
in a ROO shall desiJD.te a Project Manager who shall be responsible for development 
of the Design Scope of Work. the Conceptual Design Document, and the Final Design 
Document for the Response ACtion. 

.34.13 The Project Manager shall submit a draft Design Scope of Work co the 
RMA Committee and 001 for review and comment. The RMA Committee members 
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shall meet to discuss the draft and attempt w reach unanimous agreement on ltS 
lcequacy. At the request or any Orgaruzatlon (or DOl. subject to paragraph 30.:), a 
dispute with respe.ct to a d.raft DeSign Scope of Work sh<:ll be subject to Dispute 
Resolution. The tal lure ot an Orgaruzatlon to request Dispute Resolution with respect 
to such draft within 30 days of the RMA Committee's receipt of the draft scope of work 
shail .;onsuture that Organization's concurrence in the Design Scope of Work, 

3~.l~ Cpon unanimous agreement of the R~ COmmittee members. or 
completion of Dispute Resolution if invoked. with respect to a draft Design Scope of 
Work. the Project Manager shall issue the document in final form and shall promptlv 
begin the process of developing. or having developed under contract. the Conceptuai 
DeSign Document. The Lead Party shall submit the Conceptual Design Document to 
the R~tA Committee for review and ·comment. The Project Manager shall be available 
to discuss with the other RMA Committee members the adequacy of the Conceptual 
Design Document. The Conceptual Design Document shall not be subject to Dispute 
Resolution. 

34.15 The Final Design Document shall include Implementation Deadlines 
-- ------------ -.... --pufSuant-to-wnicn-tne-Response-Action-addressed"ilnheFltW1)esign Document shaH

be conducted. The Project Manager shall submit the Final Design Document to the 
RMA Committee and DOl in draft form for review and comment. The RMA 
Committee members shall meet and discuss the draft and attempt to reach unanimous 
agreement on the adequacy of the draft, including the Implementation Deadlines 
proposed in the draft. At the -request of any Organization (or DOL subject to 
paragraph 30.2). any dispute with respect to a draft Final Design Document may be 
resolved pursuant to Dispute Resolution. The failure of an Organization to request 
Dispute Resolution with respect to such draft within 30 days of the RMA Committee's 
receipt of the Final DeSign Document shall-constitute that Organization's concurrence in 
the Final Design Document. 

34.16 If. foUowina RMA Committee review. the Organizations are unable to 
reach unanimous agreement with respect to a draft Design Scope of Work or a draft 
Final Design Document, and either c10cument is the subject of Dispute Resolution. the 
Project Manager shall promptly modify the draft document as necessary to reflect the 
outcome of Dispute Resolution and submit the mociifiea document to the other 
Organizations. If the Orpnjzations fail to agree unanjmously that the modified 

_______ document-lCC\1Rtely-reflectS-the--outcome--of·the--Dispute-ResoIUUO'u:-any Organization 
may submit the issue to Dispute Resolution-within ten days after receipt of the modified 
document. After the Orpnizations reach unanimous agreement. or. absent such 
agreement. after the time for invoicing Dispute Resolution has passed. the Project 
Manager shall issue the document in final form. 

3~.17 After the Final Design Document is issuec1 in final form. the Project 
Manager shall promptly begin !mplementation of the Response Action addressed in the 
Final DeSign Document. 

·83 . 



(vi) Implementation of Response Actions 

34.18 At the monthly meetings of the RMA COmmittee. Project Manal!ers 
shall report on their progress in implementing Response Actions. During such meetin~s. 
it shall be the responsibility of each RMA Committee member to raise any objections -ne 
or she may have ",ith respect to the manner in which a Response Action is being 
implemented. In raising such an objection. an RMA Committee member shall indicate 
whether. and to what extent. he or she believes the activity is not being implemented ~n 
accordance with the applicable ROD. the Final Design Document. or this Agreement. 
The Project Manager shall be available to respond to sucb objections. 

34.19 The RMA Committee shall attempt to resolve informally any dispute 
. with respect to the manner in whicb a Response Action is being implemented or 
whether extension of an Implementation Deadline should be granted. Any Organization 
(or DOl. subject to paragraph 30.2) may invoke Dispute Resolution to resolve a 
disagreement with respect to the implementation of a Response Action that cannot be 
resolved at the RMA Committee level. The only issues relating to implementation ot a 
Response Action that may be raised to Dispute Resolution are: (a) whether the 
Response Action is being implemented in accordance with the ROD. (b) whether the 
Response Action is being itriplemented in accordance with the applicable Final Design 
Document. (c) whether the Response Action is being implemented in accordance with 
the terms of this Agreement and (d) whether good cause existS for extending an 
Implementation Deadline. The failure of an Organization to invoke Dispute Resolution 
with respect to implementation of a Response Action shall constitute sucb 
Organization's acknowledgement that the Response Action is being properly 
implemented. 

34.20 Subject to the following paragraph. if Dispute Resolution is invoked 
with respect to implementation of a Response Action. the implementation of the 
Response Action sha11 not continue until Dispute Resolution has been concluded. 

(vii) alih, tQ le,dig" Imew 

34.21 FoUowiq completion of Dispute Resolution regarding either design or 
implemenwion of a RespoDSe Action. Shell and the State shall have the right to judicial 
review of mch issue ill accordance with Section XXXIX. Whether the design work or 
impiementaDon activity that is subject to judicial review may go forward pending such 
review over the objection of Shell and the State shall be determined by the Court in 
accordance with traditional principles governing injunctive actions. 

(viii) EnomjoQ3 of Ptadlinc$ 

34.22 Design Deadlines and Implementation Deadlines may be extended for 
good cause ill accordance with the provisions of paragraphs 26.8-26.18 • 
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(Lx) EPA Certification 

J·CJ When the Army determines that any Final or Supplemental Response 
Action for which it is the Lead Agency has been completed in accordance with the 
requirements of t~is Agreement. it shall so advise Shell. EPA and the State in writing. 
and shall request tram EPA certlficatlon that the Response Action has been completed 
in accordance with the requirements of this Agreement. Shell or the State may request 
in writing that the Army make such a determination and. unless the Army notifies Sheil 
or the State in writing within .30 days after receipt of any such notice that the .-\rmv has 
made such a determination. Shell or the State may submit the matter to Dispute . 
Resolution within 14 days after the end of the Jo-day period. If it is determined by 
Dispute Resolution that the Final or Supplemental Response Action has been completed 
in accordance with this Agreement. EPA shall promptly make such certification with 
respect to such Response Action. If the Army's determination has not been subject to 
Dispute ResolutiOn. within 90 days of the receipt of a request from the Army for EPA 
Certification. EPA shall advise the Army, Shell and the State in writing that: 

-- --------- ------ -------(-a-)-E-PA-certifies--that-tlre-Respons~-Kctlon lias oeen completed in ----- .
accordance with this Agreement; or 

(b) EPA denles the Army's request for cenification. stating in full 
the basis of its denial . 

.34.24 If EPA denies the Army's request for cenification pursuant to 
paragrapa .34.23(b), any Organization may invoke Dispute Resolution to review EPA's 
determination. If EPA's denial of certification is upheld in Dispute Resolution. EPA 
shall describe the additional work needed to bring the Response Action into compliance 
with the requirements of this Agreement. After performing such additional worle. the 
Army sball resubmit a request for certification to EPA. EPA sball then grant or deny 
certification pursuant to the process set forth in this paragraph and the previous 
paragraph. 

XXXV. OPERATION AND MAINTENANCE OF RESPONSE ACTION 
STRUCTURES AND MONl1ORINQ OF RESPONSE ACOQNS 

________ 35.l __ Prior_to_the_effective-date-of-thin\greem-enc;-tlfe-Fe\)ru~-1:-t988. and 
. June 7, 1988, proposed coasent decrees (and related exhibits) governed the operation 
and maintelW1Ce of Response Action Structures and the monitoring of Response 
Actions. 00 the effective date of this Agreement. this section shall control the 
operation and maintenance of Response Action Structures and the monitoring of 
Response Actions. The Organizations recognize that operation and maintenance of 
Response Action Structures. ana monitoring the effectiveness of Response Actions. may 
be necessary for a period of 30 years or more. Sbell may participate in such operation. 
maintenance and monitoring in accordance .with the provisiOns this Section. Shell's 
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obligation to pay its share of the COSt of such activities shall be as set torth in the 
Settlement Agreement. 

35.2 Any Organization shall have the right to inspect any Response Action 
Structure operated by another Organization ior the purpose of determining if such 
Response Action Structure is being properly operated and maintained or if such 
Response Action StructUre is performing as specified in the Final Design Document. 
Such right of inspection shall include the right of free access to such Response Action 
Structure at times convenient to the Organization operating and maintaining the 
Response Action StructUre. An Organization that intends to inspect a Response Action 
Structure operated and maintained by another Organization shall provide the other 
Organization with at least one·week prior written notice of such intent. 

35.3 The Organizations recognize that eventually the operation and 
maintenance of Response Action Structures at the Arsenal may no longer be necessary 
for the protection of human health and environment. When an Organization believes 
that operation and maintenance of a Response Action Structure may properly be 
discontinued or substantially cunailed. that Organization may propose such cessation or 
curtailment in a written notice to the other Organizations at least 45 days before the 
date of proposed cessation or CUrtailment. The notice shall describe the proposed 
cessation or curtailment and' explain why continued operation or maintenance without 
substantial curtailment is no longer l;1ecessary to protect human health and the 
environment. 

35.4 Operation and maintenance of the Response Action Structure may be 
discontinued or substantially cunailed if all the Organizations so agree. If the 
Organizations are unable to reach unanimous agreement on the proposed discontinuance 
or curtailment within 4S days after receipt of the notice proposing discontinuance or 
curtailment. any Organization may elevate·the proposal to Dispute Resolution. When 
there is a dispute with respect to a proposal to discontinue or substantially curtail the 
operation and maintenance of a Response Action Structure. the operation and 
maintenance of such Response Action Structure shall continue until the dispute is 
resolved. 

35.5 , NotwithstMding any other provision of this Agreement. Shell's 
obligation to operate or maintain a Response Action Structure. and its obligation to 
mollitor the effec:tivenesa of Response Action Structures. sbaU be in accordance with thiS 

, Agreement IDd contingent on the Anny's annual certification that funds will be availabie 
to reimbulse Shell for cite COSt of suc:b activities to the ment that Shell will be enmled 
to such reimbursement pursuant to the Settlement Agreement. However. nothing in thiS 
paragraph sbaU be construed to relieve Shell of any of Shell's obligations under this 
Agreement or the Settlement Agreement for the designated SheU-On1y Response 
Actions in Exhibit D to the Settlement Agreement. 
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35.6 It is the Cnited States' long·term goal evenruallv to discontinue ~he ~se 
of all groundwater pump.and·treat systems pursuant !O paragraph 35.4 that further 
operation of such Response Actlon Structures is no longer necessary to protect human 
~ealth and the environment. 

XX,,(VT. PERIOPTC REVIEW 

36.1 Subject to the paragraph 36.2. the Cnited States shall conduct a 
Periodic Review oi any Final and Supplemental Response Action taken at the Site !O 

determine whether and to what extent any additional remedial actlon is necessarY. T:~e 
Periodic Review shall be conducted in accordance with Section 121(c) oi CERCLA. ~: 
L'.S.c. § 9621( c). any pertinent regulation or guidance issued by EPA that is not 
inconSistent with CERCLA and the NCP. 

36.2 The Periodic Review for each Operable Unit shall be conducted not 
less often than every five years after initiation of the Final Response Action for that 
Operable C nit. as long as hazardous substances. pollutants or contatninants remain 
within the area covered by that Operable Unit. 

---------------- _ .. -----------3'O-:-.,----l'!lePeriodic Review for the On· Post Operable Unit and the Off·Post 
Operable t: nit shall be conducted by the Army. The Periodic Review for any other 
Operable Unit included within the boundaries of the Site shall be conducted by the 
Lead Agency with responsibility for the Operable Unit. Prior to and during each 
Periodic Review. the Organization conducting the Periodic Review shall consult with the 
other Organizations concerning the proper scope and design of the review. 

36.4 The assessment and selection of any additional Response Action 
determined necessary in the course of a Periodic Review sball be in accordance with 
Section xxxm. Except for Emergency Actions. whicb shall be governed by 
Section XXIL sucb Response Action shall be implemented as a Supplemental Response 
Action in accordance with Section xxm. 
xxxvn. NOTIFICATION 

. 
37.1 Except for communications between counsel, all written notices or other 

written communic:ations contemplated in this Agreement sball be deemed to have been 
duly given when persoaall)' delivered to tbe a22r02riate individuals indicated b_eJo~o.r ___ _ 

---------:w:-:'h,;-;e==ni"::aauillY rec:iivedlf sellt by telefax. express delivery service with charges prepaid. 
or the United States Postal Service with pOstage prepaid to the address and individual 
indicated below for the OrpniZltion intended: 
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If to the Army: 

Program ~anager 
Office of the Program ~anager. 

RMA Contamination Cleanup 
Aberdeen Proving Ground. 
~aryland 21010-5401 

Attention: A.'vfXRM·PM 

with copies to: 

Deputy Program Manager 
RMA Contamination Cleanup 
Rocky Mountain Arsenal 
Building III . 
Commerce City. Colorado 80022-0116 

Department of the Army . 
Office of the Judge Advocate General 
Environmental Law Divi5ion 
Attention: DAJA·EL 
Washington. D.C. 20310 

If to ATSDR: 

Agency for Toxic Substances and Disease Registry 
c/o Environmental Protection Agency, Region vm 
One Denver Place 
999 18th Street 
Deaver, Colorado 80202·2413 
Attention: Michael McGeehan 

with a copy to: 

Director. Office of Health Assessments 
ATSDR 
1600 Clifton Road _ 
Atlanta. Georgia 30333 
Attention: Mark Bashor 
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-- - ----- -------------

If to DOl: 

Regional Director 
U.S. Fish and Wildlife Center 
Region 6 
P.O. Box 25486 
Denver. Colorado 802:5 

-- ------- ------

If to DOl concerning :-latural Resource Damage Assessment. a copy 
should also go to: 

United States Department of the Interior 
Office of Environmental Project Review 
Denver Federal Center. Building 56. Room 1018 
Denver. Colorado 80225 
Attention: Regional Environmental Officer 

If to EPA: --------- --------- --------------------

EPA's Coordinator for RMA 
(8HWM·SR) 
U.S. Environmental Protection Agency 
Region vm 
One Denver Place 
999 18th Street. Suite 1300 
Denver. Colorado 80202·2413 

If to Shell: 

Shell Denver Site Project 
c/o Holme Robens '" Owen 
1700 LiJ1co1Jl. Suite 4100 
Denver. Colorado 80203 
Attention: Manager of Denver Site Project 

with a copy to: 

Shell on Company
Legal Department 
P.O. Box 2463 
Houston. Texas nZS2 
Attention: General Attorney Environmental 
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If to the State: 

Colorado Department of Health 
~210 East 11th Avenue 
Denver. Colorado 80220 
Attention: CDH Coordinator for RMA 

with a copy to: 

CERCLA Litigation Section 
Colorado Department of Law 
One Civic Center Plaza 
1560 Broadway. Suite 250 
Denver. Colorado 80202 
Attention: First Assistant Attorney General 

37.2 All written notices or communications directed to the Coordinator or 
representative of the RMA Committee or to the Chairman or members of the RMA 
Council shaH be sent in care of the addresses set fonh in paragraph 37.1 for the 
appropriate Organization. and

o 
it shall be the responsibility of the recipient to forward 

the notice or communication °to the appropriate individuals within the Organization. 

37.3 By written notice pursuant to paragraph 37.1. any Organization may 
change the address. telefax number. or individual to which written notices or 
communications shall thereafter be directed. 

xxxvrn. SPECIAL EXEMmONS 

38.1 NOtwithstanding any other provisions of this Agreement, the United 
States reServeS the right to take action affecting the Arsenal that is not consistent with 
this Agreement, includiJl& use of the Arsenal for any purpose upon the occurrence of 
either of the following events: <a> a determination byo the President that such action is 
of paramount importance. or (b) a determination by the United States Secretary of 
Defense or by the United States Secretary of the Army that such action is necessary and 
in the interest of natiollll defeDSe. The COStS of any action. including any Response 
Action. taiuIIl by the United States pursuant to or as a result of a determination made :r. 
accordance with the previous sentence. shall be borne entirely by the United States. 

XXXIX. rupICIAI. RE'IIEW 

39.1 Except for issues concerning disputes involving compliance with this 
Agreement. an Organization may obtain judicial review only of issues which an 
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Organization previously sought to resolve through Dispute ReSOlution or issues that bear 
a substantial and material relationship to such issues. 

39.2 Judicial review may be obtained by any Organization that is accorded 
the right to do' so pursuant to this Agreement by motion fUed in the Court Within the 
follOWing time periods: (a) for issues concerning assessment and selection of a 
Response Actlon (~, IRA. Final Response Action or Supplemental Response Action>. 
not later than 30 days after issuance of the final ROD or IRA Decision Document tor 
that Response Action: (b) for issues concerning Sheil's obligation to pay penalties or am . 
other remedy or sanction sought against Shell. within the appropriate period set forth ;0 

paragraph 30.7: (c) for all other issues that may be submitted to Dispute Resolution. ar.c 
are otherwise subject to judicial review, not later than 15 days after the end of the 
FRC's 30.day resolution period: (d) for all disputes arising under the Financial ~anuaL 
within the time period specified in the Financial Manual: (e) to enforce compliance Wit:: 

any provision of this Agreement. not later than 15 days after the end of the period of 
informal dispute resolution provided for in paragraph 30.1. 

39.3 The standard and scope of review of any issue concerning the 
____ as.s.e.ssme.nLand_selection-of-Response--Actions-shall-be-the-standard-anl1 scope ofrev1ew-" 

applicable to actions brought pursuant to Section 107 of CERCLA. 42 U.S.C. § 9607, at 
the time that such judicial review is sought. The scope of review shall be de novo, and 
the standard of review shall be the preponderance of the evidence for a question of 
whether and to what extent stipulated civil penalties are due. Whether the United 
States may permit the use of any ponion of the Arsenal pursuant to Section XLIV over 
Shell's objection pending judicial review shall be dete.mtined by the Court in accordance 
with traditional principles governing injunctive actions. For all other issues. including 
issues concerning compliance with this Agreement and the design and implementation of 
Response Actions and Natural Resource Damages. the standard and scope of judicial 
review shall be as the Court determines to· be appropriate. 

39.4 No_ in this Asreemeat sball be constrUed to authorize any person to 
seek judicial review of any action of the Army. EPA. SbeU or the State where such 
review is barred by any provision of CERCLA. includini Section 113(h) of CERCLA ... : 
U.S.C. § 9613(h). 

XL. FUNDING 

40.1 Atrf requirement for the payment or obligation of funds by the Cnited 
States or any aaenc:y thereof, established by the terms of this Agreement shall be subject 
to availability of appropriated funds, and ao provision herein sball be interpreted to 
require obligation or payment of funds in violation of the Anti·Peficiency Act, 31 C.S.c. 
§ 1341. It is the expectation of the Organizations that all obligations of the United 
States under this Agreement will be fully funded. The United States. or any agency 
thereof. shall take all necessaIY steps and malce every effort within its authority to assure 
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that timely funding is available to meet all obligations of the linited States under this 
Agreement. In cases where payment or ob!igation of funds would constirute a violatlon 
of the Anti·Deficiency Act. the dates established for payment or obligation shall be 
appropriately adjusted. Notwithstanding any such adjustment of the date established ior 
payment. interest shall continue to accrue from and after the original due date in 
accordance wi th the terms of the Settlement Agreement. 

~0.2 The Army shall submit an annual repo" to Congress which shall 
include. at a minimum: (a) a deScription of the Army's progress in planning. selectinl!. 
;lnd implementing Response Actions at the Arsenal: and (b) the specific cost estimatis 
;lnd budgetary proposals anticipated by the Army over the follOwing three·year period. 

40.3 ~otwithstanding any other provisions of this Agreement, Shell's 
obligation to incur costs pursuant to an agreement with the head Agency shall be 
contingent on the Amty's certification that funds will be available to reimburse Shell for 
the cost of such Response Actions to the extent that Shell will be entitled to 
reimbursement pursuant to Section VI of the Settlement Agreement: except that nothing 
in this Section shall be construed to reUeve Shell of any Shell obligations under this 
Agreement or the Settlement Agreement for the designated SheU.Qnly Response 
Actions in Exhibit D to the ,Settlement Agreement.' 

XLI. AISPR. HEALDi ASSESSMENT QR HEMDi EIDCIS mmy 

41.1 Prior to the effective date of this Agreement, the February 1. 1988. and 
June 7. 1988. proposed consent decrees governed the performance by ATSDR of its 
preliminary Health Assessment. On the effective date of this Agreement. this Section 
shall control AISOR's performance of any further Health Assessments or Health Effeers 
Studies. A TSOR shall perform one or more Health Assessments for the Site pursuant 
to Section l04(i) of CERCLA. 42 U.S.C. f 9604(i), and any applicable final Federal 
regulations that are not incoDSistellt with CERCI.A. The results of any Health 
Assessment performect by A TSOR shall be set fonh in a proposed report, wbich shall be 
submitted to EPA for review aa4 comment. EPA shall make copies of the proposed 
repo" available upon request to the other Federal aaencies and shall consult with other 
Organizations with respect to the proposed report. After considering any comments 
received from EPA, ATSDR sbaIl prepare a draft final report, which shall be made 
available for public comment. ATSOR shall publish notice of the availability of the 

, draft final report in at lUll one major daily newspaper in the Denver. Colorado 
metropoliWl area. The public sball bave 30 days to comment on the draft final report. 
or such longer period as determined appropriate by ATSOR. After considering all 
comments received on the draft filial report. A TSOR sball issue a final report, a copy'oi 
which shall be sent to each Orpnitation. 

41.2 Upon reasonable prior written request, any Organjzation shall be given 
access to ATSOR's administrative record of a Health AMessment. 
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~ 1.3 A TSDR may perform one or more Health EffectS Studies for the Site 
pursuant to Section l04(i) of C~RClA. 42 U5.C. § 9604(i). Prior to initiating a He:l!t:J. 
Effects Study. ATSDR shall adVIse EPA that It has determined there to be a need for 
such study. EPA. after consultation with the other Organizations. may provide 
recommendations to ATSDR concerning the proper scope of the proposed Health 
Effects Study and may provide. or advise ATSDR of the availability of any data or other 
information which EPA believes would be pertinent to such study. 

41.4 The results of a Health Effects Study shall be set forth in a draft :-i:1al 
report. which shall be made available for public comment. ATSDR shall publish :10tlC~ 
at th~ availability of the draft final report in at least one major daily newspaper tn t~e 
Denver. Colorado metropolitan area: The public shall have 30 days to comment on t~e 
drait final report. or such longer period as determined appropriate by ATSDR. After 
considering all comments received on the draft final rep9rt. ATSDR shall issue a final 
report. a copy of which shall be sent to each Organization. 

41.5 Upon reasonable prior written request.-any-O~ganization-shalI-be-giv~-n-- .- -- - -_._--
accesno-ATSDR'Saamuustrative record for a Health EffeCts Study. 

41.6 At the request of ATSDR. the Organizations shall promptly make 
appropriate representatives available to respond to questions from ATSDR. and shall 
provide pertinent written information to ATSDR. for use in a Health Assessment or a 
Health EffeCts Study. At the request of ATSDR. the Organizations shall meet with 
ATSDR. either individually or in full Committee. for the purpose of providing such 
information. Copies of any written communication from an Organization to ATSDR 
shall be sent to the other Organizations at th~ time it is sent to- ATSDR. 

4l.7 Whenever. during the course of, or as a result of a Health Assessment 
or a Health EffectS Study, ATSDR determines there to-be an imminent danger to 
human health as the result of the release or threatened release of a hazardous substance 
at or from the Arsena!. ATSDR shaLl promptly advise the Organizations of such 
determination. 

XLII. ~AIURA1. REsoUBCE PAMAGE ASSESSMENT 

________ ·4i;-1 The-OOrNifiiral ReSOurce Damage ASsessment regulations and this 
Section shall pem the Natural Resource Damage Assessment within the trusteeship 
authority of the Fe11eral soyerument, unless the Organ;utions and DOl agree otherwise, 
The Army (or Shell. when it is acting as Lead Patty), in planning and assessing. selectlr.g 
and implementing Response Actions shall. to the extent required by the NCP and in 
consultation with DOL undertake appropriate actions necessary to protect and to restore 
natural resources under the United States' trUSteeship that have been damaged by the 
release of hazardous substances at or from the A.rsena!. 
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42.2 t:pon execution of this Agreement. the Army. in consultation with :he 
State. Shell and appropriate Federal agencies. shall designate the Chairman of the R:VIA 
Council to be the lead authorized official. to act on behalf of all Federal government 
agencies. which. pursuant to CERCLA. are trustees for public natural resourCeS on or 
off the Arsenal and within the Federal government's trusteeship authority that have been 
injured. destroyed or lost as a result of the release of hazardous substances at or irom 
the Arsenal. 

42.3 After Finalization of the ROD for the On-Post Operable L'nit or 
Finalization of the ROD for the Off-Post Operable L'rnt. whichever is later. and 
pursuant to CERCLA and applicable regulations promulgated under Section 301(c) ot 
CERCtA 42 U.S.c. § 9659(c), the lead authorized official shall conduct a 
preassessment scre.::ting for the purpose of determining whether and to what extent 
there is any residual injury to the natural resources arising from the release of hazardous 
substances at or from the Arsenal. If the lead authorized official in consultation with 
DOl determines that there is sufficient residual injury to proceed. then the lead 
authorized official shall develop a Satural Resource Damage Assessment Plan, conduct 
a damage assessment. and conduct the activities required for the post-assessment phase. 

42.4 In the determination of baseline conditions and baseline services and of 
the reduction in services that 'may have resulted from the release of hazardous 
substances at or from the Arsenal, the United States shall take into account. among 
other things. the uses of natural resources at the Arsenal by the United States and 
members of the public at large. 

42.5 The lead authorized official shall consult and coordinate with Shell. the 
State. and appropriate Federal agencies in the preparation of the preassessment screens. 
Natural Resource Damage Assessment Plan. Natural Resource Damage Assessment. the 
post-assessment phase. particularly with respect to the sharing of the data and the 
development of the Natural Resourc:e Damage Assessment Plan. 

42.6 If the lead authorized official in consultation with DOl decides to 
develop a Natural Resource Damage Assessment ~lan. he or she shall notify Shell. the 
State and appropriate Federal qendes in writing of that decision at least 30 days before 
proceeding with developmelU of the Natural Resource Damage Assessment Plan. Such 
notice shall inc:iude a copy of the preassessment sc:reens and shall provide SheU. the 
State. and appropriate Federal qel1cies an opportunity to participate in the 
developmem of the Natura1 Resource Damage Assessment Plan. Shell and the Army 
may partic:ipare in the development of any aspect of the Natural Resourc:e Damage 
Assessment Plan. 

42.7 The lead authorized official shall provide the draft Natural Resources 
Damage Assessment Plan. includiDi the methodologies to be used. to Sbell. the State. 
appropriate Federal agendes and interested members of the public: for comment. Shell. 
the State. appropriate Federal agencies. and interested members of the public: shall have 
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30 davs in which to comment. The lead authorized official shall have 30 davs in which 
to res'pond in writing to those comments. After the lead authorized official's respons<!. 
Shell or DOl may invoke DIspute Resolution over any aspect of the draft Satural 
Resource Damage Assessment Plan. 

~::.8 After the end of the comment and response periods and consistent wi th 
the resuits at' Dispute Resolution. if invoked. the lead authorized official shall issue the 
final :-<atural Resource Damage Assessment Plan. If. in the opinion of the lead 
authorized official. a change in the applicable statute or regulations requires 
modifications of the tinal ~atural Resources Damage Assessment Plan. such 
modifications shall be subject to the notice. comment and Dispute Resolution 
procedures set torth in paragraph 42.7. 

~2.9 At the option of the lead authorized official. Shell. the Army, or 
another Federal natural resource trustee. under the direction. guidance and mOnitoring 
of the lead authorized official. may conduct any part of the natural resource damage 
assessment. The ~atural Resource Damage Assessment shall be conducted as set out in 
the ~atural Resource Damage Assessment Plan and any modifications thereto. 

-·-------·------·-------·4'2:-1'0 Pnor to issuance of a Report of Assessment, the lead authorized 
official shall issue its draft Report of Assessment to Shell. the State. and appropriate 
Federal agencies. If Shell disagrees with the draft Report of Assessment, Shell may 
invoke Dispute Resolution. 

XUll. SHEll PARTICIPATION IN RESPONSE ACTIONS 

43.1 Prior to the effec:tive date of this Agreement, the February 1. 1988. and 
June 7, 1988. proposed consent decrees iovemed Shell's participation in Response 
Actions. On the effective date of this Agreement. this Sec:tion shall control Shell's 
participation in Response Ac:tioas. Shell's 'nJht to participate as Lead Party for 
Response Ac:tions for the On·Post and Off·Post Operable Units shall be as follows: 

(a) RI/FS for the On·Post Operable Unit--Shell may participate as 
Lead Party as provided in Sec:UOIl XXIV; 

(b) IRAa for the On·POSt and Off·Post Operable Units--Shell may 
participate as Lead Par\y IS provided in Sec:tion XXII; 

(c) Operation and Maintenance of Response Ac:tion StructUres--
Shell may participate as Lead Party as provided in Sec:tion XXXV; 

(d) Emergency Ac:tions--Shell may participate as Lead Party as 
provided in Section XXID; and 
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(e) Final and Supplemental Response Actions--Shell mav 
panicipate as Lead Party for .Finai or Supplemental Response Actions as provided in 
paragraphs 34.10·34.11 hereol. 

~3.2 Shell may participate as Lead PartY for Response Actions for the On. 
POSt and Off·Post Operable Units other than those identified in paragraph 43.1. in 
accordance wi th the terms and conditions of paragraphs 43.343.8. 

43.3 Prior to initiating any other Response Action work in which Shell has 
the right to participate hereunder as Lead Party other than the work identified in 
paragraph 43.1. the Lead Agency shall provide Shell with reasonable periods of time 
within which Shell may propose to conduct such work in accordance with this 
Agreement. 

43.4 Within the time periods provided pursuant to paragraph 43.3. Shell shad 
identify in writing any Response Action work subject to this Section. including the 
deSign. implementation. operation. and maintenance of a Response Action Structure 
constructed by Shell or the Lead Agency. that Shell wishes to conduct as Lead Party. 
Within 30 days after receipt of such identification. the Lead Agency shall determine 
whether it is more appropriate for Shell rather than.the Lead Agency to conduct the 
identified Response Action work. and shall notify Shell in writing of its determination. 
If the Lead Agency determines that it is not more appropriate for Shell to conduct any 
identified Response Action work. Shell may invoke Dispute Resolution. Only the Army. 
EPA. and Shell shall participate in Dispute Resolution on this issue. The issue to be 
addressed during Dispute Resolution is whether. considering all relevant circumstances. 
it is more appropriate for Shell to conduct the ResponseAction work than the Lead 
Agency. The result of Dispute Resolution of that issue shall not be subject to judicial 
review. 

43.S Once it lias been determined. either by the Lead Agency or through 
Dispute Resolution. that it is more appropriate for Shell to conduct any Response 
Action work. Shell ana the Lead Agency sball. pursuant to the Memorandum of 
Understanding attached as Exhibit G to the Settlement Agreement, develop and sign a 
Scope of Work by which the Response Action wotk sball be conducted. If Shell or the 
Lead Agency jlre unable to qree upon a Scope of Work. either may invoke Dispute 
Resolution. Only the Army. EPA and Shell shall participate in Dispute Resolution on 
this issue. . 

43.6 Payment of the coSts incurred by Shell in conducting Response Actions 
shall be governed by Sections VI and vn of the Settlement Agreement. Norwith· 
standing any other provisions of this Agreement, or the Settlement Agreement, Shell's 
obligation to incur costs pursuant to an agreement with the Lead Agency shall be 
contingent on the Army's certificaUon that funds will be available to reimburse Shell for 
the cost of such Response Actions to the extent that Shell will be entitled to such 
reimbursement pursuant to Section VI of the Settlement Agreement. . 
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~3.7 t:n1ess the t:nited States and Shell otherwise agree in writing: (a) clC;" 

Response Action Structure constructed 0: plac~d on the Arsenal by Shell pursuant [0 
this Section shaH become the property ot the Cruted States upon acceptance of Shell"; 
work at construction or placement of that Response Action Structure; and (b) the 
[rondale S'srem shall become the .property of the t:nited States upon Finalization of :~e 
ROO tor :~e On' Post Operable eru!. .. 

~3.8 :-.sorwhhsranding any other provision of this Section. the Lead Agencv 
;hall. subject to the Dispute Resolution and judicial reVIew provisions of this Agreeme~:. 
make all ARAR determinations. issue all IRA Decision Documents and all RODs for 
Final or Supplemental Response Actions. conduct aH public meetings. and respond :0 
public commentS on all IRA Decision Documents and all RODs. 

XLIV. RESTRICTIONS O~ OWNERSHIP. USE. A.ND TRA,'iSFER 

4.1 The t: nited States shall retaln title to the Arsena!. subject to the 
provisions of this Section. 

_ ... - .. -.---.-.-------:-:-::-~~------;---;;-.----;----;-:~---:--:::-:---: . __ .. ---- ---
44.2 Prior to the effective date of this Agreement. the February 1. 1988. and 

June 7. 1988. proposed consent decrees governed the implementation and application of 
certain existing restrictions on ownership. use and transfer of tile Arsena!. On the 
effective date of this Agreement. this Section shall control tile implementation and 
application of restrictions on ownership. use and transfer of the Arsena!. The Parties 
have agreed that certain existing restrictions on the use of resources on and under the 
Arsenal should continue after the execution of this Agreement to assure continued 
protection of human health and tile environment and shall amend the Technical 
Program Plail to include such restrictions. 'Pte U aited States intends that significant 
portions of the Arsena! shall eventually be available for beneficial public uses that are 
consistent witll tile followin& restrictions. Which sball be maiJ)taiJ1ed and enforced for all 
property within tile bounclaty of the Arsenal. subject only to the provisions of 
paragrapl1 44.6 anc1 Section XI. V. 

(a) Residential development on the Arsenal shall be prohibited. 

(b) The use of groundwater located imder. or surface water located on. 
the Arsenal as a source of P-Qtab.le waJeuhalLbe_prohibited.-----------

(c) Consumption of all fish and game taken on the Arsena! shall be 
prohibitea. although bunting and fishing on the Arsenal for non~onsumptive use may 
occur if subject to appropriate restrictions. 

(d) Agricultural. including all farming activities such as tile raising ot 
livestock. crops. or vegetables. sball be probibited. Agricultural practices used in 
Response Action or used for erosion conrrol. however. sllall be permitted. 
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(e) Wildlife habitat(s) shall be preserved and managed as necessary 
to protect endangered species of wtldlife to the extent reqwred by the Endangered 
Species Act. 16 U.S.c. § § 1531 ~. migratory birds to the extent required by the 
\-!igratory Bird Treaty Act. 16 U.S.C. §; 703 et 51:'1 •• and bald eagles to the extent 
required by the Bald Eagle Protection ACt. 16 U.S.c. § § 668 et seq. 

(f) Other than as may be necessary in connection with a Response 
Action or as necessary to construct or operate a Response Action Structure. no major 
alteration shall be permitted in the geophysical characteristics of the Arsenal if such 
alteration may likely have an adverse effect on the natural drainage of the Arsenal tor 
t100dplain management. recharge of groundwater. operation and maintenance of 
Response Action Structures. or protection of wildlife habitat(s). 

44 . .3 The United States shall maintain security at the Arsenal adequate to 
assure the proper construction. operation. and maintenance of Response Action 
Structures. the proper implementation and monitoring of Response Actions and 
compliance with the restrictions listed in paragraph 44.2 and the Technical Program 
Plan. The l:nited States shall talce reasonable precautions to assure that only Federally 
authorized access to the Arsenal shall occur. 

44.4 The United States shall impose and enforce. either on a temporary or 
permanent basis. additional restrictions on the use of resources on and under the 
Arsenal not enumerated in paragraphs 44.2 and 44.3 if. at any time. the United States . 
determines that such restrictions are: (a) required by CERCLA or regulations 
promulgated thereunder; (b) necessary to assure protection of human health or the 
environment: or (c) necessary to assure the proper construction. operation. and 
maintenance of Response Action Structures or to assure the proper implementation and 
monitoring of Response Actions at the Arsenal or; (d) required by the Endangered 
Species ACt. the Migratory Bird Treaty Act and the Bald Eagle Protection Act. The 
additional restrictions shall be appended to the Technical Program Plan. 

44.5 The United States shall assure that the assessment, selection. deSign. 
construction and implemenwioD of Response Actions for the Site. including the 
identification and application of ARARs and the development and application of any 
other standard, requirement. criterion or limitation for a Response Action. shall be 
based upon ud consistent with the terms and conditions of this Agreement. including 
without limiwion the restrictions and requirements set forth in paragraphs 44.2 and 

. 44.3, or developed pursuant to paragraph 44.4 and appended to the Technical Program 
Plan. Each AJ\AR identified, or other standard. requirement. criterion or limitation 
developed. for a Response Action conducted on or off the Arsenal and its application to 
Response Actions for the Site (including the location on or off the Arsenal where the 
ARM or other standard. requirement. criterion or limitation must be met. and a target 
date for meeting such ARAR or other standard) shall be specified in the applicable 
decision document for such Response Action (i.e •• ROO. Supplemental ROO or IRA 
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Decision Document) and shall be fully enforceable by any Party in accordance with 
Section XXVIII. 

4~,6 It is understood that because the Response Actions for the Site are to 
be based on and consistent with the terms and conditions of this Agreement. including 
without limitation the restrictions and requirements set forth in paragraphs 44,2 and 4~.3 
or developed pursuant to paragraph 44,4. such Response Actions are conditional in 
nature: that lS. Ii any such restriction or requirement is removed for anv reason. the 
C nited States shall promptly evaluate the need for. and as necessary implement. any 
additional Response Action as may be necessary to assure protection ot human health 
and the environment. The assessment. selection. design and implementation ot' any such 
Response Action shall be conducted in accordance with the terms of Sections xxiv and 
XXV. When conducting a Periodic Review pursuant to Section XXXVI. the linited 
States shall asseSS the effectiveness of the restrictiOns in paragraphs 44.2 and 44.3 or 
developed pursuant to paragraptt 44.4 in protecting human llealth and the environment. 
The li nited States shall also evaluate the continuing need for such restrictions or 
requirementS to determine if any restriction or requirements may be removed or 
modified. If the Army believes that. as a result of Response Actions previously taken, 

_____________________ any_oLthe-restrictions-on-ownership,use-and-ttansferlistt<1 In paragraph 44.2 and 44.3 
or developed pursuant to paragraph 44.4 are no longer necessary to assure protection of 
human hea1ttl and the environment. the Army may seek to mO<lify ttlis Agreement 
pursuant to Section XL V and the Technical Program Plan to remove or modify such 
restriction. 

44.7 The United States sball assure that the future use of resources on and 
under the Arsenal by the United States or by persons entering on the Arsenal with the 
consent of the United States. including licensees and lessees of the United States. shall 
be in compliance with the restrictions and requirements set forth in paragraphs 44.2 and 
44.3 or determined necessary by the United States pursuant to paragraptt 44.4. AIly 
lease. license. or other insuument by which tbe United States provides for the use ot' any 
ponion of the Arsenal by nOD-Federal panies shall require such parnes to comply with 
all such restrictions and requirements. 

44.8 I~ after the .ffeCQv. date of this Agreement. the United States decides 
to lease. grant a license. or olberwise provide for the use by any DOu-Federal party of 
the Arsenal, or any portion thereof. it shall first issue and deliver to Shell a propo~s=ed~ ___ _ 

______ ~R~po.rLof_AVIilability,-wbich-shaI1-include;-at-a-minimum;_the-fol1owin)-1nformation: (a) 
a legal descripUoll of the WId involved (together with a plat depicting such land); (b) a 
desc:riptioll of the nature, scope. and extent of any hazardous substante. pollutant. or 
contamjnam located in, Oil, or under the land involved. as reflected by the On-post 
RIfFS (as affected by the implementation of Response Actions) or as otherwist known 
to the United States: (c) the specific use(s) of the property to be allowed by the lease. 
license. or other insmunent and the means by which the non-Federal party will 
implement those specific uses (including the extent of any excavation or other subsurface 
disturbance); (d) the restrictions and requirements identified in paragraphs 44.244.-+ and 
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the Technical Program Plan as applied to the specific use(s) reflected in the Report of 
Availabliity: and (e) any additional restrictions and requirementS to be included in the 
lease. license. or other instrument. The United States shall issue and deliver to Shell 
and the State the proposed [ease. license. or other instrument by which the United 
States intends to provide for use by any non-Federal party of the Arsenal. or any portio[l 
thereof. . 

~. 9 Shell and the State shall have 30 days after receipt of any proposed 
Report of Availability in which to provide written comments to the United States. This 
period shall be extended by the t.:nited States for an additional 30 days at the request oi 
Shell or the State. The United States shall respond to the comments within 30 days 
after receipt of those comments. After receipt of the United States' response. if any 
Organization disagrees about the propqsed Report of Availability, then any Organization 
may invoke Dispute Resolution by notifying tbe RMA Council of the dispute within 1 __ 
days after receipt of the United States' respottse. The United States sball not take any 
action with respect to the lease, license. or other ittstrUment until the period for invoking 
Dispute Resolution has expired. If Shell or the State invokes Dispute Resolution. the 
United States shall not take any action with respect to the lease, licettse, or other 
instrument until completion of Dispute Resolution. The only issue to be addressed 
during Dispute Resolution or judicial review concerning the United States' proposed 
lease, licettse or other ittstrUment shall be whether the action proposed by such 
instrument would be consistent with the protection of human health and the 
environment. If the proposed action is determined to be cottsistent with the protection 
of human health and the environment, it may proceed. If Dispute Resolution is invoked 
pursuant to this paragraph. and at that time a Federal agency other than the Army has 
management authority over the property involved in the dispute, appropriate officials of 
that Federal agency sball participate in Dispute Resolution in lieu of Army officials. 
Following Dispute Resolution. Shell shall have the right to seek judicial review of the 
FRC's decision by filing a motion with the ~ourt within 30 days of that decision. The 
Report of Availability shall be revised to retlect the outcome of Dispute Resolution or 
judicial review. 

44.10 The United S~ shall incorporate into the lease, license, or other 
instrument all restrictions IUd requiremems identified iii. the Report of Availability and 
any restrictions and requiremetlU resu1riD1 from Dispute Resolution or judicial review. 
A copy of the lease. liceDSe, or other agreement sball be provided to Sheil at least 30 
days prior to its effective date. The United States shall attach to the lease, license. or 
other insaumelll the foUowiq documents: <a> the Report of Availability issued pursuant 
to paragraph 44.S. (b) the comments of Shell and the State on the Report of 
Availability, (c) the United States' response, and (d) a statement of whether Dispute 
Resolution was invoked and the results of that process. The United States shall then 
record the lease. license. or other ittstrument and the attacbments listed in the previous 
sentence in the real property records of Adams County, Colorado. 
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~.11 The t.: nited States shall follow all the procedures set forth in 
paragraphs 44.8-44.10 for any lease. license. or instrument that provides for use bv a 
non·Federal party of the Arsenal. or of any portion thereof. or for any amendment. 
modificOltion. or other change to any such lease. license. or other instrument. 

~~. 1 Z Any person having actual or constructive notice of any filing made 
pursuant :0 paragraph 44.10 shall be bound by such filing. 

XLV. AyfE;>;O\1Eyr 

.15.1 Unless and until this Agreement is incorporated into a Consent Dec~ee 
that has been entered by the Court. this Agreement may be amended at the request oi J. 

Signatory upon un aruma us agreement of the Signatories . 

.. 5.2 L'pon incorporation of this Agreement into a Consent Decree that has 
been entered by the Court. the terms of this Agreement may be amended only by 
modifying the Consent Decree pursuant to the terms and conditions at that Decree . 

.. 5.3 ~otwithstanding the j:1receding_p_aragr.aph.-if-the-United-States-Supreme 
---------------eourt-declares any provision(s) in CERCLA unconstitutional. or if the United States 

electS not to appeal sucll a declaration by a lower Federal court. any Party 'Without the 
approval of the other. may petition the Court to modify sucll Consent Decree in light of 
any such declaration. Ally modific:ation to such Consent ~cree shall be subject to 
public comment pursuant to paragrapb 3.5-3.7. 

EFFECTIVE: February 17, 1989 
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FOR mE UNITED STATES OF A.\fERICA 

By the Depaament of the Army; 

Lf '&.U~ ~SD.WALKER 
DepulY for Environment 
SafelY & Occupational Health 
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By the Uajt4d Srare! Enyjronmental Prpte'1igo Ai!D£!: 

Date J.r, N PORtE 
Assistant Administrator for Solid 

Waste and Emergency Response 

------------------ ---------------------- --
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By the United States Eayjcoom,ntal PrQr,c;iQo Aeeocy. Regign VIII: 

Date 
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By the United State$ ReglCmen, of Interigr 

Regional 01 rectOr 
Region 6 
U.S. Fish and Wildlife Service 

._------_.-

·105 • 



By the U aited States Department of Interior: 

.J-<k ~ Ifll 
Date I 

Assistant Secretary for Fish. 
Wildlife and Paries 

U.S. Deparunent of Interior 
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By the AgenQ' for Toxis Sybstaos;$ and Djsease ReSina. 
Coited 5'1103 Deganmept of Health and Human SeMse$: 

Dace I J- B oRNsON 
Associate Administrator 
Agency for Toxic Substances 

and Disease Registry 
Department of Health and 

Human Services 
""" y/ -

P!u&tK~/~ 
Senior AttOrney _------. __ -

-_··----------·_·_-·_·------·Office onne General Counsel 
Agency for ToxiC Substances 

and Disease Rejisuy 
Oepanment of Health and 

Human Services 
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By the United States pcpanrnCDt of Justjce-

Deputy Assistant 
Attorney General 
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FOR SHEll OIL COMPA.'IIY: 

.-._. __ ._--_ .. - ------------ -

\ 

R. G. DILLARD 
Vice President 

a ~£ J ~~ ~I i ;/()(>C~ '4\ N ';rs'it)! " ROLME TS & oWE ' 
A EDGAR BENTON - of CDC/~5( ) 

DANIEL S. HOFFMAN 
EDWARD J. MeGRA1H 
Attorneys for Shell OU Company " 

"_Jl00_Lincoln._Swte_4100 ____ " __ " __ -"---"--""""----------"-----"--""-
Denver, Colorado 80203 
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