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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN. DISTRICT OF {LLINOIS

UNITED STATES OF AMERICA,
STATE OF ILLINOIS,
Plaintiffs, CIVIL ACTION NO. 05C 2318
' Judge Hibbler
v. Magistrate Judge Geraldine Soat Brown

KERR-MCGEE CIIEMICAL LLC,

Defendant.

CONSENT DECREE
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I. BACKGROUND

Al Tandsay Light Company, a predccessor to écttling Defendant Kerr-McGee
Chemical LLC (“‘Seitling Defendant™), cstablished the Rare Earths Facility ;f“REF”) in West
Chicago, Illinois, in 1932. The REF extracted thorium and rare earth compounds from ore, a
process that produced mill Lailings. |

B. The mill tailings produced by the REF confained radionuclides, which ‘are
hazardous substances under Scction 101{14) of CERCLA, 42 U.5.C. § 9601(14). These mill
tailings arc classified as “11(e)}(2) byproduct material” (“byproduct material”) under the Atomic
Energy Act, 42 U.5.C. § 2014(c)(2).

C. The REF received a license from the United S.tatcs Atomic Bnergy Commission in.
1956, and continued operations until 1973. Settling Deicadant currcntly is the licensee of the
REF under the llinois Emergency Management Ageney/Division of Nuclear Safety
(“IEMA/DNS”) Licensc STA-583. The REF is an “active thorium processing sitc” as that term
is defined at 42 1).8.C. § 2296a-3(1). Settling Defendant presently is decontaminating and
decommiigsioning the REF under the regulations and supervision of (he IEMA/DNS. The
IEMAJDNS has jurisdiction to supervise this work because Ilhinois is an “agrecment siatc” under
Section 274 of the Atomic Encrgy Act, 42 U.S.C, § 2021,

D. During the course of the operations of the REF, byproduct material was
transported o and disposed of at propertics in the vicinity of the REY. These vicinily properties
include: (i) residential arcas in the City of West Chicago {“West Chicago™) and DuPage County,
Ilineig; (ii) Reed-l{cpplgr Park (“RKP") in West Chicago, Itlinois; (iii) Kress Creek and the
West Branch DuPage River (“Kress Creek™) in DuPage County, [lhnois; and (jv) the sewage

{reatment plant (“STP™) in West Chicago and DuPage County, lllinois.
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E. Pursuant to Section 105 of the Comprehensive Environmental Response,
Compensation, and Liability Act (“CERCILA™), 42 U.S.C. § 9605, the United Stales
Environmenial Protection Ageney (“EPA”) placed the four above-referenced vicinity sites on the
National Priorities List, 40 C.F R. Part 300, Appendix B, hy publication in the Federal Repister
on the following dates: (i) for the residential areas site and the RKP and STP sites, August 30,
1990, 55 Fed. Reg. 35502, and (it) for the Kress Creelk site, February 11, 1991, 56 Fed. Reg. |
5598. The four sites collectively are known as the Ker-MeGee West Chicago NPL Sites.

F. Under the authorily oi‘. Section 106(a) of CERCLA, 42 U.5.C. § 9606(a), EPA
issued Unilateral Administrative Orders {“UAOS“) 10 Seltling Defendant on November 18, 1994,
and Sepl.émber 26, 1996, for the performance, respectively, of a non-time-critical removal action
at the Residential Arcas Site (“RAS™) and a time-critical removal action at the RKP Sitc.

G. Sellling Defendant commenced on-sile c]e:m—up' work at the RAS in 1995, The
work is continuing. As of March 1, 2005, Settling Defendant had performed clean-up work
under the RAS UAQ on 673 properties and had removed | 10,871 loose cubic yards of
radioactively-contaminated matcrials from the RAS.

H. Settling Defendant commenced on-site clean-up work at the RKP Site in 1997 and
that work is now complete. Settling Defendant removed 114,652 loose cubic vards of
radioactively-contaminated materials from the RKP Site.

L It July 2003 and March 2002, EPA completed Remcdial lm;estigation (“R1™)
Reporis for the RAS and the RKP Sile, respectively. Pursuant to Section 117 of CERCLA, 42
U.8.C. § 9617, on July 21, 2003, and on May 5, 2002, EPA published notice of the proposed
plans for remedial action at the RAS and the RKP Sile, respectively, in a major local newspaper

of general circulation. EPA provided an apporlunity for written and oral comments from the

:
ta
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public on the proposed plans for remedial action. A copy of the transcripls of the public
meetings is available to the public as pdrt of the administrative record upon which the Regional
Administrator based (be seleclion of the response actions for the RAS and the RKP Sitc.

I The decision by EPA on the remedial aclion to be implemented at the RAS is
embodied in a Record of Decision (“ROD™) executed on September 29, 2003, on which the Statc
of Illinois (*State™) has given its concurrence. The remedy selected is no further action after
completion of the non-time-critical removal action. EPA determined that the completion of the
ongojng removal action will prolect human health and the environment and will climinate the
neced to conduct further response action at the RAS, The RAS ROD included a responsiveness
summary to the public comments. Notice of the final plan will be published in accordance with
Scction 117(b) of CERCLA.

K. The decision by EPA on the remedial action 10 be implemented at the RKP Site is
embodied in a Record of Decision sxecuted on September 13, 2002, on which the State has given
its concumrence. The remedy selected is no further action and groundwater monitoring to ensute
{that future concentrations of total uranium in the RKP Site groundwater meel the Maximum
Contaminant Level {*MCI.”) drinking water standard of 30 micrograms per liter (“ug/L"). EPA
determined that all action nccfessary to protect human heallh and the environment had been taken
with respect to the soils bui that additional groundwater monitoring to ensure compliance with
the MCLs was necessary. The RKP RO included a responsiveness sumeary to the public
comments. Notice ol the final plan was published in accordance with Section 117(b) of
CERCLA,

L. Pursuant to the authority of Sections 104, 106(a), 107 and 122 of CERCT.A, 42

U.S.C. §§ 9604, 9606(n), 9607, and 9622, EPA and Settling Defendant entered into an

Aa-
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Administrative Order on Consent (“AOC™) cffective on October 16, 2003, for the performance of
a time-critical .rcrnoval action at the upland operable unit of the STP Site (“STP Upland OU™).
Setiling Defendant commenced on-site clean-up work at the STP Upland OU in October 2003,
The excavation work is complete. Settling Defendant removed 6,557 loose cubic yards of

radioactively-contaminated material from the STP Upland OU. Mitigation and restoration work

-1s continuing,

M. Pursuani to the authority of Sections 104, 107, and 122 ot'("lF.RCLA, 42 1J.8.C.
§§ 9604, 9607, and 9622, EPA and Settling Defendant entered into an AOC effective on
Novernber 21, 2003, for the performance of a Remedial Investigation and Feasibility Study
(“RI/FS”) to investigate the nature and extent of contamination at the Kress Creek and STP Sites
and to develop and cvaluate potential remedial alteratives at the Kress Creek Site and the nver
area of the STP Site (known as the “STP River Operable Unit” or “STP River OU”). The Rl and
FS reports were completed in May of 2004. EPA also completed a human health risk assessment
and an c;‘;b]ogical risk assessment at that time.

N. On May 24, 2004, EPA published notice of two proposed plans for fcrncdial
action at the Kress Creck and STP Sites in a major local newspaper of general circulation. EPA
provided an opportunity for wrilten and oral comments {rom the public on the proposed plans for
remedial action. A copy of the transcript of the public meeting is available to the pubﬁc as part
of the administrative record upon which the Regional Administrator based the sclection of the
response actions for the Kress Creek and STf‘ Sites.

0. The decisions by EPA on the remedial actions to be implemented at the Kress
Creek and STP Sites are embodied in two RODs. The State concurred with the RODs by letters -

dated September 29, 2004. EPA issued the STP ROD on Seplember 30, 2004, signed a
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clarifying &mmo to the 8TP ROD on March 7, 2005, and issued the Kress Creek ROD on
March 24, 2005. The remedies selected for the Kress Creck- Site and the STP River OU include
excavation of targeted soils and sediments throughout the Kress Creek Site and the STP River
OU, off-site disposal of these soils and sediments at a permancent, licensed disposal facility,
mitigation and restoration of impacted areas, and monitoring and maintenance of the
mitigated/restored areas. The remedy selected for the STP Upland OU is no further action aftcr
completion of the ongoing removal action. The RODs included a responsiveness summary to the
public comments, In accordance with CERCILA Section 117(b), nolice of the STP ROD was
published on October 20, 2004, and notice of the Kress Creek ROL will be published.

P. Consistent with Settling Defendant’s Radioactive Material Ticcnse and
amendments thereto, Settling Defendant was and is authorized to refum to the REF

radioactiﬁely—comaminatcd materials removed from the RAS and the RKP, STP and Kress Creek

licensed l?a accept Section 11{e)(2) byproduct matcrial.

Q. The response actions that EFA selected for the Kerr-MeGee West Chicago NPL
Sites are protective of human heaith and (he environment, are consisten{ with the National
Contingency Plan (*NCP™), and are based upon the standards under (he Uranium Mill Tailings
Radiation Control Act of 1978 (“UMTRCA™), 42 U.S.C. § 7901 ct seq., the regulatiéns
promulgated thercunder at 40 C.F.R. Part 192, and the lllinois Source Material Milling acilities
Licensing regulations at 32 Tll. Admin. Codc Part 332.

R. Based on the information presently uvai]aﬁle to EPA and the Statg, EPA and the

State belicve thal the Work required under this Consent Decree will be properly and promptly

-5-
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conducted by Settling Defendant if conducled in aceordance with the requirements of this
Consent Decree and its appendicces,

s. Solely for the purposes of Section 113(j) of CERCILA, the remedial action
sclectéd in the RODs related to the Kermr-MeGee West Chicago NPL Sites and the Work 1o he
performed by Settling Defendant shall constitute response actions taken or ordered by the
President.

T. In accordance with Section 122(j)(1} of CERCLA, 42 U.5.C. § 9622G)(1), the.
Department of the Interior (“DOL") was notified of negotiations under this Consent Decree
regarding the release of hazardous substances that may I;ave resulted in imjury to natural
resources under Federal trusteeship. DOI participated in the ncgotiation of this Consent Decree.

[OR In accordance with the NCP and Section 121({)(1)(F) of CERCLA, 42 US.C.

‘ § 9621(f)(1)(F), the State of lllinois was notified of negotiations under this Consent Decree

regarding the implementation of remedial design and remedial action for the Kress Creck and
STP Sites, and of negotiations regarding injury to nalural resources, The Slatc was provided an
opportunity to participale in such negotiations and be a party io this Cénsenl ﬁecrec and the State
has joined this Decrec as a party.

V. The United States, the State, and the Settling Defendant agree that it is appropriate
lor Settling Defendant to resolve ity alleged liability under Section 107 of CERCLA, 42 U.S.C.
§ 9607, for natural resource dantages relaling to the RKP, Kress Creek, and STP Sites, by
implementing the Conceptual Mitigation and Restoration Design Plan that is attached to this
Consent Decree as Appendix A, by undertaking additional restoration and enhancement #ctivities
to be determined by the Forest Preserve District of DuPage County in and adjacent to the Forest

Preserve property, by reimbursing the State for up to $100,000 for costs incurred in reviewing
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and overseeing plans and work related to natural resources mitigation and restoration, and by
paying DOT $200,000 to fund activities (hat promote restoralion or enhancement of those areas of
the streambank or in-stream cnvironment of the West Branch DuPage River or Kress Creek that
arc outside the footprint of the remedial actiﬁty undertaken at the Kress Creek Site and the STP
River OU in order to compensate for natural resource impacts caused by the remcdial activity.

W.  The United States, on behalf of EPA and DOI, and the State, on ils own motion
and at the requcst of the Illinois Environmental Protection Agency (“IBPA”) and the Illinois |
Department of Natural Resources (“IDNR™), filed a complaint in this matter pursuant to
Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606, 9607, seeking commencement and/or
completigh (as appropriatc) of the response actions at the Kerr-McGee West Chicago NPL Sites,
costs incurred, and natural resource damages.

X, Settling Defendant does not admit any Hability to the Plamtiffs anising out of the
transactions or occurrences allcged in the complaints, nor does it acknowledge that the release or
threatened release of hazardous substance(s) at or from the Sites constitutes an imminent or
substantial endangerment to the public health or wellare or the environment,

Y. The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith; that implementation of this
Consent Decrce will expedite the clean-up of the Kerr-MoGee Wesl Chicago NPL Sites and the
restoration or replacement of the natural resources that the Uniled States and the State assert have
been or will be injured, destroyed, or lost; that this scttlement will avoid prolonged and
complicated litigation between the Parties; and that this Consent Decree is fair, reasonablc, and
in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
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IL JURISDICTION
L. This Court has jurisdiction over the subject mailer of this action pursuant to
- 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Coutrt also has
personal jurisdiction over Sett-ling Defendant. Solely for the purposes of this Consent Decree and
the underlying complaints, Settling Defendant waives all objections and defenses that it may
have to jurisdiction of the Court or to venue in this District. ‘Setlling Defendant shall not
challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this
Consent Dccres.

TL. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United Stales and the
State and upon Settling Defendant and ils succcssors and assigns. Any change in ownership or
corporate status of Seftling Defendant including, but not limited to, any transfer of asm;ls or real
or personal property, shall in no way aller Settling Defendant's responsibilities under this
Consent Decrec.

3. Settling Defcndant shall provide a copy of this Cunsént Decree (o each contractor
hired to perform the Work (as defincd below) required by this Consent Decree and 1o each person
representing the Seliling Defendant with respect to the Kerr-McGee West Chicago NPL Sites or
the Work. Séttling Tﬁef etidant shall condition all contracts entered into hereunder upon
performance of the Work in conformity with the terms of this Consent Decree. Settling
Defendant or its contractors shall provide written notice of the Consent Decree to all
subcontractors hired to perform any portion of the Work required by this Consent Decree.
Settling Defendant shall nonetheless be responsible for ensuring that its coniractors and

subcontractors perform the Work contemplated herein in accordance with this Consent Decree.
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With regard to the activities undertaken pursuant (o this Consent D-ecrfae,'each contraclor and
subcontractor shall be deemed to be in a contractual relationship with Settling Defendant within
the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 96().7(1))(3).
1V. DEFINITIONS

4, Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCILA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
uscd in this Consent Decree or in the appendices altached hercto and incorporated hercunder, the
following definitions shall apply:

“Byproduct Material” shall have the meaning assigned to it under Section 11(e)(2) of the
Atomi¢ Energy Act, 42 U1.5.C. § 2'0174(3)(2).

“CERCLA" shall meun the Comprchensive Environmental Response, Compensation, and

‘Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq.

“Conceptual Mitigation and Restoration Design Plan” or “Mitigation and Restoration
Plan” shall mean the document attached hereto as Appendix A.

“Conscnt Decree” shall mean this Decree and all appendices attached hereto (listed in
Section XXTX). In the event of conflict between this Decrec and any appenclix, this Decree shall
control.

“Day”” shall mean a calendar day unless exbressl y slated to be a working day. “Working
day” shall mean a day other than a Saturday, Sunday, or Federal or State holiday. In computing
any period of lime under this Consent Decree, where the last day would fall on a Saturday,
Sunday, or Federal holiday, the period shall run until the close of business of the next working

day.

4
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“DOE" shall mean the United States Departm;:nt of Encrgy and any successor
departments or agencies of the United Statcs.

“DOTI” shall mean the United States Depariment of the Interior and any successor
de.partfnents or agencies of the United States,

- “Effective Date™ shall be the effeciive dale of this Consent Decree as provided in
Paragraph 117.

“EPA” shall mean the United States Bnvironmental Protection Agency and any successor
departments or agencies of (he United States.

“Feasibilily Study” shall have the meaning assigned to it at 40 C.F.R. § 300.430(e).

“Final Design/Remedial Action Work Plan™ or “FIVRA Work Plan” shall mean the
document(s) developed pﬁrsuant to Paragraph 11 of this Consent Decree and approved bf EPA,
and any amendments thereto.

“Future Response Costs™ shall mean all costs, including but not limited to direct and
indirect costs, hat the United States incurs after September 30, 2003, in reviewing or developing
plans, reports, and other items pursuant (o the RKP UAOQ, the RAS UAQ, the ST Upland QU
AQC, the RI/FS AOC, and/or this Consent Decree, verilying the work under the RKP UAQ, the -
RAS UAQ, the STP Upland QU AOC, the RI/FS AQOC, and/or this Consent Decree, or otherwisce
implementing, overseeing, or enforcing the RKP UAQ, the RAS UAQ, the 8TP Upland QU
AOC, the RI/FS AQC, and/or ihis Consent Deetce, ineluding, but not limited to, payroll costs,

contractor costs, travel costs, lahoralory costs, the costs incurred pursuant to Sections VII
{Remedy Review), IX (Access and Institutional Controls, including, but not limited to, the cost

ol attorney time and any monies paid 1o secure access and/or to sceurc or implement institutional

-1
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controls including, but not limiled to, the amount of just compcnsatibn), XIV (Emcrgency
Response), and Paragraph 98 of Section XXT (Work Takeover).

“IDNR” shall mean the Nlinois Department of Natural Resources and any successor
- departments or agencies of the State,

“TEMA/DNS” shall mean the linois Fmergency Management Agency, Division pf
Nuclear Safety and any successor departments or agencies of the State.

“IEPA” shall mean the Illinois Environmental Protection Agency and any successor
departments or agencies of the State,

“Interest” shall mean interest at the rate specified for intercst on investmenis of the EPA
Hazardous Substance Supcrfund eslablished by 26 U.8.C. § 9507, compounded annually on
Oclober 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of intercst
shall be the rate in eflect at the lime the interest accrues. The rate of interest is subject to change
on October 1 of cach year.

“Interest Earned” shall mean inlercst earned on amouns in the Kerr-McGee West
Chicago Special Account, which shall be computed monthly at a rate based on the annnal refurmn
on invesiments of (he Hazardous Substance Suﬁert‘und. The applicable rate of inlerest shall be
the rate in effect at the time the interest acerucs.

“Kerr-Me(Gee West Chicago NPI. Sites™ or “Sites” shall mean the Residential Areas Site
(“RAS"), the Reed-Keppler Park Site (the “RKP Site™), the Kress Creek Sitc (the “Kress Creek
Site™), and the Scwage Treatment Plant Site (the “STP Site”).

“Kerr-McGee West Chicago Special Account” shall mean lhe'special account to be
- established by EPA for the Kerr-MoGee West Chicago NPL Sites pursuant (o Scction 122(b)(3)

of CERCLA, 42 U.S.C. §9622(b)(3).

-11-



Case 1:05-cv-02318 Document 14 Filed 08/10/2005 Page 14 of 99

“Kress Creek Site” shall mean the Kerr-McGee Kress Creek/West Branch of DuPage
River Superfund Site, encompassing the following areas in DuPage County: Kress Creck from
the storm sewer outfall located on the east side of the Elgin-Jolict and Eastern Railway to ﬁress
Creek’s confluence with the West Branch DuPage River; and the West Branch DuPage River
from its confluence with Kress Creek to the McDowell Dam. The Kress Creek Site is depicted
generally on the map attached as Appendix B.

“Kress Creek Site Record of Decision” or “Kress Creek ROD” shall mean the EPA
Record of Deciston rclating to the Kress Creek Site signed on March 24, 2005, by the Regional
Admiﬁistrator, EPA Region 3, or his/her delegate, and all attachments thereto. The Kress Creek
ROD is attached as Appendix C.

“Local Communities” shall mean the City of West Chicago, the City of Warrenville, the
County of DuPage, the Forest Prescrve District ;)f the County of DuPage, and the West Chicago
Park District. |

“Mitigation and Resloration Plan” or “Conceptual Mitigation and Restaration Design
Plan” shall mean the document attached hercto as Appendix A.

“Mitigation and Resloration Waork™ or “Natural Resources Mitigation and Restoration
Work” shall mean the work that Settling LDefendant is tequired 1o perform pursuaint to
Paragraph 15 of this Consent Decree.

“Municipal sewage sludge” shall mean any solid, semi-solid, or liquid residue temoved
during the treatment of municipal waste water or domestic sewage, and may include residue
removed, all or in part, during the treatment of wastewater from manufacturing or processing,
operalions, provided that such residue has essentially the same characteristics as residue removed

during the treatment of domestic sewage.
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 “Municipal solid waste” shall mean household waste and solid waste collected from

non-residential sources that is essentially the same as household waste. While the composition
of such wastes may vary considerabty, municipal solid wastc gencerally is composed of large
volumes of non-hazardous subslunces {(e.g., yard waste, food waste, glass, and aluminum) and
can contain small amounts of other wastes as typically may be accepted in RCRA Subtitle D
landfills,

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCILA,
42 U.8.C. § 96035, codified al 40 C.F.R. Parl 300, and any amendments thercto.

“Natural Resources™ shall have the meaning assigned to it under Section 101(16) of
CEECLA, 42 U.8.C. § 9601(106).

“Natural Resource Damages™ shall mean damages recoverable by the United Staies and
the State on behalf of the public under Seclion 107 of CERCLA for injury to, destruction of, o
loss ot irﬁpairment ol natural resources at the RKKP, Kress Creck, and STP Sites, as a result of a
release of hazardous sﬁbstanccs, including but not limited to: (i) the costs of assessing such
injury, destruetion, or loss or impairment arising from or rclating to such a release; (ii) the costs
of restoration, rehabilitation, or replacement of injured or lost natural resources or of acquisilion
of equivalent resources; (iii) the costs of planning suéh resloralion aclivities; {(iv) compensation
for injury, destruction, loss, impairment, dimimution in value, or loss of use of natural resources;
and (v) each of the categories of recoverable damages described in 43 CFR. § 1115,

“Natural Rcsourccs Mitigation and Restoration Work™ or “Mitigation and Restoration
Work™ shall mean the work that Settling Defendant is required to perform pursuant to

Paragraph 15 of this Consent Decree.

13
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*“Paragraph” shall mean a porﬁon of this Consent Dccree identified by an arabic nun;leral
or an upper case letler:

“Parent Companies™ shall mean Kerr-McGee Chemical Worldwide LLC, Kerr-McGee |
Worldwide Corporation, and Kerr-McGee Corporation (incorporated May 2002).

“Partics” shall mean the United States, the State of Ilinois and (he Settling Defendan.l.

“Past Response Costs"’ shall mean all costé, itlc;luding but not limited to direct and
indirect costs, that the United States incurred al or in connection with the Kerr-McGee West
Chicago NPL Sitcs through Seplember 30, 2003, plus Interest on all such costs which has
acerucd pursuant Lo 42 U.S.C. § 9607(a) through such date.

“Performance Standards for the Kress Creek Site” and “Performance Standards for the
STP Site” shall mean the cleanup standards and other measures of achievement of the goals of
the Remedial Action for the Kress Creek and STP Sites, as set forth in Sections 8.1 and 12.2 of
the Kress Creck and STP RODs, and Section 3.3.1 ol the SOW.

“Performance Standards for the RAS” shall have the meaning assigned to it under
Paragraph 5.0 of the RAS UAO..

“Performance Standards in the RKP ROD” shall mean the cleariup standards and otber
measures al’achicvcﬁent for 1h9; REKP Site set forth in Section 2.8 of the RKP ROD, and
Section 5.1 of the SOW,

“Plaintiffs” shall mean the Uniled Statcs and tllie State of Tlinois.

“Predecessor Companies” shall mean Lindsay Light Company, Lindsay Light &
Chemical Company, American Potash & Chemical Corporation (incorporated 1927) AMPOT,
Inc., American Potash & Chemical Corporation {(incorporated 1967); Kerr-McGee Comporation,

Kerr-MeGee Chemical Corp., and Kerr-McGee Chemical Corporation.
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“RAS” or “Residential Areas Site” shall mean the Kerr-McGee Residential Areas
Superfund Site in Wesl Chicago and DuPage County, Illinais, encompassing all properties al
which Settling Defendant has performed and/or will perform work pursuant to the RAS UAO.
The properties conétituting the MS are the 676 properties listed in Appendix D and any
additional properties at which Settling Defendant is required to perform work under the RAS
UAOQ.

“RAS Record of Decision™ or “RAS ROD” shall mean the EPA Record of Decision
relating to the RAS si.gned on Seplember 29, 2003, hj the Director of the Superfund Division,
EPA Region 5, and all attachmentis thereto. The RAS ROD is attached as Appendix E.

| “RAS UAQ” shall mean the Unilateral Administrative Order involving the RAS issued to
Scttling Defendan( on November 18, 1994, with a dockel nomber of V-W-95-C-272. The
RAS UAQ 1s attached as Appendix F.

“RCRA" shall mean {he Solid Wastc Disposal Act, as amended, 42 U.8.C. §§ 6901 et |
seq. {also known a5 the Resource Conservation and Recovery Act).

“REF” or “Rare Earths Facilily” shall mean the facility operated by Settling Defendant
and its predecessors from approximately 1932 uniil 1973 at 248 Ann Streél, West Chicago,
DuPage County, lilinois.

“Remedial Action” shall mean thosc activities, im.:luding monitoring, to be undertaken by
the Settling Defendant to implement the RAS, RKP, STP, and Kress Creek RODs, in accordance
with the SOW and the plans approved by EPA pursnant to this Consent Decree.

“Remedial Design” shall mean those activitics to be undertaken by Scitling Defendant to

develop the final plans and specifications for Remedial Action.
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“Remedial Investigation” or “RI” shall have thc meaning assigned lo it pursuant fo 40
C.F.R. § 300.430(d). |
. “RI/FS AOC” or “RI/FS Administrative Order on Conseni” shall mean the
Adminisirative Ordcr on Consent involving the Kress Creck and STP Sites that U.S. EPA and
Settling Dcfendant entered into effective November 21, 2003, with a dm;Jcket number of
V-W-04-C-767. The RIFS AQC is attached as Appendix G.

“RKP Record of Decision” or “RKP ROD” shall mean (he EPA Record of Decision
relating o the RKP Site signed on September 13, 2002, by the Director of the Superfund
Division, EPA Region 5, and ali attachments thereto. The RKP ROT) is attached as Appendix H.

“RKP Site” or “Reed-Keppler Park Site” shall mean the Kerr-McGee Reed-Keppler Park
Superfund Site, encompassing an approximatcly one hundred acr.e community park wide!j,r
known as the Reed-Kceppler Park, located in the northwestern portion of West Chicago, Iilinois,
and depicied gencrally on the map attached as Appendix L

“RKP [JAQ" shatl mean the Unilateral Administrative Order involving the RKP Site
issizcd to Settling Defendant on September 26, 1996, with a docket number of V-W-96-C-364, |
The RKP UAQ is attached as Appendix .

“Seclion” shall mean a portion of this Consent Decree idenlified by a Reman numeral,

“Service Affiliates” shall mean Kerr-McGee Environmental Management Corporation
and Kerr-McGee Shared Services Company, LLC.

“Scttling Defendant” shall mean Kerr-MoGee Chemical, TLC.

“Settling Dcfendant’s Related Persons™ shall mean: (1) the fonmer or current officers,
directors, shareholders, or cmployces of Settling Defendant, but only to the ext;mt that the

alleged Liability of such person is based upon acts and/or omissions which occurred in the scope

-14-
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of the person’s employment with Setiling Defendant or in his/her capacity as an officer, director,
shareholder, or employee of Settling Defendant; (2) the Parent and Predecessor C(!mpanjés;

(3) the former or current officers, directors, sharcholders, or emplovees of the Parent and
Predecessor Companfe.s, but only to (he extent that the alleged liability of such person is based
upon acts and/or omissions which occurred in the scope of the person’s employment with the
Parent and/or Predecessor Company ot in his/her capacity as an officer, director, shareholder, or
employee of the Parent and/or Predecessor Qoxﬁpany; (4) the Service Affiliales, but only to the
extent that the work they have performed or will perform at the Sites has been or will be
consistent with work plans approved by EPA; (5) the former or current officers, dircctors,
shareholders, or employees of the Service Affiliates, but only to the extent that the alleged
iiability of such person: (i) is based upon acts and/or omissions which occurred in the scope of
the person’s employment with the Service Affiliate or in his/her capacity as an officer, dircetor,
shareholder, or employee of the Service Afliliate; and (i) the work he/she has performed or will
perform at the Sites has been or will be consistent with work plans approved by EPA.

“Sites” or “Kerr-McGee West Chicago NP Sites” shall mean the Rcsidentigl Arcas Sitc
(“RAS"), the Reed-Keppler Park Site (the “RKP Site"), the Kress Creek/West Branch of DuPage
River S.ite (the “Kress Creek Site”), and the S‘ewage Trcatment Plant Site {the “STP Site”).

“State” shall mean the State of [llinois. |

“State Costs” shall mean the costs that the State incurs in reviewing and oversesing
Natural Resources Mifigation and Restoration Work; it shall nél mean any costs that Scitling

Defendant reimburses to IEMA/DNS for oversight and verification work,

17



Case 1:05-cv-02318 Document 14  Filed 08/10/2005 Page 20 of 99

“Statement of Work™ or “SOW?™ shall mcan the stateﬁwt of work set forth in
Appendix K of this Consent Decree for groundwater monitoring at the RKP Sitg and for
implementing the Remedial Design and Remedial Action atl the STP and Kress Creek Sitcs.

“STP Site” or “Sewa;ge Treatment Plant Site” shall mean the Kerr-McGee Sewage
Treatment Plant Superfund Site located in West Chicago and DuPage County, Illinois, which
encompasses: (i) the West Chicago Scwage Treatment Plant located adjacent to the West Branch
DuPage River ai Tllinois Routes 59 and 38, Sarana Drive, West Chicago, illinois; and (ii) the
West Branch DuPage River from the notthern boundary of the West Chicago Sewage 'l‘reanneﬁt
Plant to the West Branch’s confluence with Kress Creck. The Site is depicted generally on the
map atlachcd as Appendix L.

“STP Record of Decision” or “STP ROD” shall mean the EPA Rx;:cord of Decision
relating to the STP Site signed on September 30, 2004, by the Regional Administrator, EPA
Region 5, or his’her delegate, and all attachments thereto. The STP ROD is attached as
Appendix.M. |

“8TP Record of Decision Clarifying Memorandum to File” or “STP ROD Clarifying
Memo (o File” shall mean the Memorandum dated March 7, 2003, and ailached as Appendix N.

“STP River OU” or “Sewage Treatment Plant River Operable Unit” shall mean the West
Branch DuPage River from the northern boundary of West Chicago’s Sewage Treatment Pleml Lo
the Wesl Branch’s confluence with Kress Creck. The STP River QU excludes thosc portions of
the STP Site that are encompassed within the definition of the STP Upland OU,

“STP Upland OU or “Sewage Trecatment Plant Upland Qperable Unit” shall mean the
approximaltely 25 acres where the West Chicago Sewage Treatment Plant is located at Tllinois

Routes 59 and 38, Sarana Drive in the Cily of West Chicago. The easternt boundary of the STP

-E8-
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Upland OU is designated by a line of dashes set forth on the map atlached as Appendix Q, except
however, that the eastern portion ol the STP Upland OU also includes the bank area where Wasle
' Materials arc or. wetre located around or beneath the West Chicago Sewage Treatment Plant
NPDES discharge pipe and the Cily of West Chicago storm sewcr discharge pipe as they enter
the West Branch DuPage River.

| “STP Upland QU AQOC” or “STP Upland OU Administrative Order on Consent” shall
mean the Administrative Order on Ct;nsent involving the STP Upland OU that U.S. EPA and
Seftling Defendant entered into effective October 16, 2003, with a dockel number of
V-W-04-C-762. The STP Upland QU AOC is attached as Appendix P.

‘;Supewising Contractor” shall mean the principal conlractor refained by Scitling
Defendant to supervise and dircet the implcmentation of the Work under this Consent Decres,

“fﬂtlc X" shall mean Title X of the Energy i’olicy Actof .1 092,42 US.C. §§ 2296a
through 2296b-7.

“UMTRCA” shall mean the Uranium Mill Tailings Radiation Control Act of 1978,

42 U.8.C. § 7901 et seq.

“Unitfed States™ shall mean the United States of America.

“Waste Matcrial” shall meéan (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or mqlaminanl under Scetion 101(33), 42
U.S.C. § 9601(33); (3) any “solid waste” under Section 1004(27) of RCRA, 42 U.K.C.

§ 6903(27) and (4) any “hazardous material” under Scetion 3.125 of the llinois Environmenl;al
Protection Act, 415 ILCS 5/3.125 (2002).
“Work” shall mean all activities Settling Defendant is required to perform under this

Consent Decree, excepl those required by Seetion XXV (Retention of Records),



Case 1:05-cv-02318 Document 14 Filed 08/10/2005 Page 22 of 99

V. GUNERAL PROVISIONS

5. Obijectives of the Parties. The objectives of the Parties in entering into this
Consent Decree are to proteci public health or welfare of ihe cnvironment at the Sites by the
design and implementation of responsc actions, o reimburse resimnsc costs of the United Statcs,
to reimburse State Cosis of the State, to mitigate and restore injured natural resources, and to
resolve the claims of Plaintiffs against Settling Defendant as provided in thig Consent Decree.

6. Commitments by Settling Defendant. Settling Defendant ghall finance and
perform the Work in accordance with this Consent Decree, the SOW, and all work plans and
other plans, standards, specifications, and schedules set forth herein orldeveloped by Settling
Defendant and approved by EPA and DO (as applicable) and the Staté (as applicable) pursuant
to this Consent Decree. Settling Defendant shall also reimburse the United States for Past
Response Costs and Future Response Costs and shall reimburse the State for State Costs as
provided in this Conscnt Decree.

7. Compliance With Applicable Law, All activities undertaken by Settling
Defendant pursuant to this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state Jaws and regulations. Settling DefendantA must
also comply with al] applicable or relevant and appropriate requirements of all Federal and State
cnvironmental laws as set forth in the RAS UAQ, the STP Upland QU AQC, the RKP, STP, and
Kress Creek RODs, uand the SOW. The activities conducted pursuani to this Consent Decrcc,i if
api)mvcd by EPA, shall be considerced to be consistent with CERC.LA, the NCP, UMTRCA, the
regulations promulgated under UMTRCA. at 40 C.F.R. Part 192, and the Illinois Source Material

Milling Facilities Licensing regulations at 32 ll. Admin, Code Part 332.
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8. Permils.

a, As provided in Section 121(e) of CERCLA and Section 300.400(e) of the
NCP, no permit shall be required for any portion of the Work conducted enlirely on-site (i.¢.,
within the areal extent of contamination or in very close proximity to the contamination and
necessary for implementation of the Work). Where any portion of the Waork that is not on-sitc
.rcquircs a federal or state permit or appreval, Settling Defendant shall submit timely and
complcte applications and take all other Actions necessary to obtain all such permits or approvals,

b. Settling Defendant may seek relief under the provisions O‘I"Scction xvrtr
(Force Majeurc) of this Consent Decree for any delay in the performance of the Work resulting
from a failure 10 obtain, or a deliy in obtaining, any permit required for the Work.

c. This Conscnt Decree is not, and shall not be (;onstrued to be, a permit
issucd pursuani Lo any federal or state statute or regulation.

V1. PERFORMANCE OF THE WORK BY SUTTLING DEFENDANT
9. Selection of Supervising Contractor.

a Settling Defendant has selected, and EPA has approved, a supervising

coniractbr known as Blasland, Bouck & Lec, Inc. (“BBL”). BBL shall dircet and supervise the
performance of the Work required by this Decree, including the Work pursuant o
Sections VI {Performance of the Work by Settling Defendant), VII (Remedy Review),
VI (Quality Assurance, Sampling and Data Analysis), and X1V (Emergency Response). At its
option and after notification to EPA, Settling Delendant may itsell act as the Supervising
Contractor at any time during the performance of Work under this Decree.

b. If Scttling Defendant decides to retain a supervising confractor other than

BBL or itsell to perform any Work required by this Decree, Seitling Defendant shall notify EPA

21-
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of the name and qualifications of such contractor and must ebtain an authorization to proceed
from U.S. EPA, after a reasonable opportunity for review and comment by the State, before the
new Supervising Contractor performs, directs, or supervi_ses ahy Work under this Consent
Decree. With respect to any contractor proposed to be Supervising Contractor, Settling
Defendant shall demonstrate that the proposed contractor has a quality system that complics with
ANSI/ASQC E4-1994, “Specifications and Cruidelines for Quality Systems for Bnvironmental
Data Collection and Environmental Technology Programs,” (American National Standard,
January 5, 1993), by submitting a copy of the proposed contractor’s Quality Management Plan
(QMP). The QMP should be prepared in accordance with “EPA Requirements for Quality
Management Plans (QA/R-2)" (EPA!Z40/B-01/UQ2, March 2001) or equivalent documentation as
determined by U.S, EPA.

c. If EPA disapproves a proposed Supervising Contractor, EPA will notify
Settling Defendant in wriling. Seitling Defendant shall submit to EPA and the Stale a lisi of

. contractors, in¢luding the qualifications of cach contractor, {hat would be acceptable to Settling

Defendant within 30 déys of receipt of EPA's disapproval of the contractor previously proposed.
EPA will provide written nolice of the names of any contractor(s) that it disapproves and an
authorization 1o proceed with respect to any of the other contractors. Settling Defendant may
select any contractor from that list thai is not disapproved and shall notify EPA and the State of
the name of the contractor selected within 21 days of EPA's authorization to proceed.

d. ITEPA fails to providc.writtcn notice of its authorization to proceed or
disapproval as provided in this Paragraph and this {ailure prevents Settling Defendant from
meeting one or more deadlines ina plan approved by the EPA pursuant to this Conscnt Decree,

Settling Defendant may scek relief under the provisions of Scetion XVIIT (Force Majeure) hercof

22
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10. Genera| Information and Pre-Remedial Design for the Kress Creek Site and the

STP River O],

a. Qeneral. Cleanup of the Kress Creek Sitc and the STP River O will
proceed sequentially from upstream to downstecam. The Kress Creek Site and the STP River
OU collectively will be segmented into eight “reaches,” reflecting eight different segments of
Kress Creek and the West Branch DuPage River. With the exception of some common scoping
and planning documents, Settling Defendant will not prepare a single, comprehensive Remedial
Design for all eight reaches, but rather, will submit a serics of Remedial Design and Remedial
Action plans, cach covering one or more rcaches, as appropriate. The Remedial Action likewise
will proceed reach-by-reach. As Remedial Action is implemented in the upstream reaches,
Remedial Design activitics may be performed concurrently in downstream reaches.

b. Common Scoping and Planning Documents. On October 7, 2004, Scitling
Defendant submitted scoping and planning documents that are Eummon to the Remedial Action
for all eight reaches {*Commeon Scoping and Planning Documents™). The Common Scoping and
Planning Doéuments arc: the Quality Assurance Project Plan/Field Sampling Plan
.(“QAPPIFSlP”); the Construction Quality Assurance Plan ("CQAP™); the Health and Safety Plan
(“HASP"); and the Emergency Contingency Plan. Settling Defendant shall review ail
components of these Common Scoping and Planning Documents annually and shall submit any
propesced modifications for review and approval in accordance with Section XI of this Consent
Decree prior to their implementation.

<, Pre-Design Investigation Work Plans. On May 19, 2004, and ‘

September 24, 2004, Settling Defendant submitted a reach-specific Pre-Design Investigation

(“PDT") Work Plan in accordance with the requirements of the SOW for Reaches 1 through SA
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and 5B. By the date set forth in the SOW, Setiling Defendan( shall submit a subsequent
 reach-specific PDI Work Plan for the next reach that Settling Defendant proposes to remediate,
until Set{ling Defendant has submitted PDI Work Plans éovcl'ing ali eight reaches.
d. Performance of Pre-Design Field Work. By the datc set forth in the SOW,
Settling Defendant shall imtiate performance of the work required in each PDI Work Plan and
shall perform the work in accordance with the schedﬁle(s) in the approved PDI Work Plan.

11.  Final Design/Remedial Action Work Plan for the Kress Creek Site and the STP
River OU. On October 7, 2004, Setiling Defendant submitted a Final Design/Remedial Action
(“FD/RA™) Work Plan in accordance with the requiremcnts of the SOW for a portion of
Reach 5A. By the date set forlh in the SOW, Settling Defendant shall submit a subsequent
rcach-speciﬁc‘FD:’RA Work Plan for the next reach, or portion thereof, that Settling Defendant
proposes to remediate, until Seitling Defendant has submitted FD/RA Work Plans covering all
eight reaches. The FI/RA Work Plans shall provide for construction and implementation of the
remedy sct forth in the ROD and aﬁhievcmet1t of the Performance Standards in accordance with
this Consent Dccree, the ROD, and the SOW.

12. Remedisl Action for the Kress Creek Site and the STP River OU. By the date set
forth in the SOW, Settling Defendant shall implement the activities required in the FD/RA Work
Plan. Setlling Defendant shall undertake all activities requireld in the approved FDIRA Work
Plan and shall subiit ail plans, submissions, or other deliverables required in the approved
FD/RA Work Plan in accordance with the approved .schcdule. Unless otherwise dirccted by
EPA, Settling Defendant shall not conumence physical Remedial Action at any reach within the

Kress Creek Site or the STP River QU prior to approval of the FD/RA Work Plan for that reach.
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13.  Bettling Defendant shall continue to implement the Remedial Action a the Kress
Creek Sile and the STP River QU until the Perfonnance Standards are achieved and for so long
thereafter as is otherwise required under this Consent Decree. |

i4.  Groundwaler Monitoring at the RKP Site. Consistent with the RKP ROD and the
SOW, Settling Defendant shail monitor the RKP Sitc groundwater to ensure thal fulure
concentrations of uranium mest the Maximum Contaminant Level (“MCL") drinking water
slandard of 30 ug/L. The monitoring will continue until Settling Defendant demonstrates thal the
MCILs have been achieved and maintained for three consecutive sampling events. Settling
Defendant shall comply with the monitoring and sampling requirements in Section 5.1 of the
SOW in implementing this action. By the datc sct forth in lhe SOW, Settling Delendant shall
submit the [ollowing scoping and planning documents to previde the details regarding the
groundwater monitoring activities al the RKP Site: the Work Plan; the QAPP/FSP; the HHASP,
and the Emergency Contingency Plan.

15,  Natura] Resources Mitigation and Restoration Work.

a. Implementation of Concepiual Mitigation and Restoration Design Plan.

Settling Defendant shall perform and fully fund detailed design, mitigation, and restoration
activities consistent with the Conceptual Mitigation and Restoration Design Plan attached herelo
ag Appendix A and in accordance with the requirements in the SOW. Detailed
mitigation/restoration proposals submitted after the Effective Date shall be subject to the review
and approval of EPA, DOT, and the State trustees, pursuant to Scction X[ of this Decree (EPA,
DOL and State Approval of Plans and Other Submissions). Kerr-McGee may initiate Mitigation
and Restoration Work for one or more reaches, including monitoring, before initiating remedial

work at one or morc downstrearn reachcs.
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b. Forest Funding. Settling Defendant shall undertake additional restoration
and enhancement activitics to be determined by the Forest Proserve District of DﬁPagc County in
and adjaccnt to the Forest Preserve District’s property. The; value of these additional activilies
shall be derived from a formula agreed upon between Settling Defendant and the DuPage County
Forest Preserve using as factors the total diameter inches of desirable trees sacrificed in response
activities and the total diameter inches of trees planted as part of the Mitigation and Resioration
Plan.

c. Streambank and In-Strcam Restoration Funding, Within 30 days of the
Effeclive Date, Sellling Defendant shall ﬁay to DOI's Natural Resource Damage Assessment and
Restoration Program (“NRDARP™) $200,000 exclusively lo fund activities that promote
restoration or enhancement of those areas of the strcambank or in-strcam cnvironment of the
West Branch DuPage River or Kress Creek thal are outside the footprint of the Remedial Action
undertaken at the Kress Creek Site and STP River OU. DOY, in consﬁltation with the State and
the Forest Prescrve District of DuPage County, will have exclusive authority over the nature of
the projects that will be undertaken. Payment shall be made by FedWire Elecironic Funds
Transfer {“EFT”) to the United States Department of Justice in accordance with instructioqg
provided to Settling Defendant by the Financial Litigation Unit of the United States Attorney’s
Office for the Northern District of 1llinois following lodging of the Consent Decree. Any
payments rcecived by the Department of Justice afier 4:00 p.m. (Eastern Time) will be credited
on the next business day. Settling Defendant shall send notice that payment has been made to the
United States and to the Fish and Wildlife Service in accordance with Section X3(VI (Notices

and Submissions). Notice of this payment shall also be sent (o:

_36-
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Department of the Interior

Natural Resource Damage Assessment and Restoration Program
Attn: Restoration Fund Manager

1849 C Street, NW '

Mailstop 4449

Washington, DC 20240

16.  Modification of the SOW, Related Work Plans, or Other Submissions.

a. IfEPA and DOI (with respect 1o Natural Resources Mitigatidn and
Restoration Work) determine that modification to the work specified in the SOW and/or in w&rk
~ plans and/or other submissions developc_:d pursuant to the SOW is necessary to achicve and
maintsin the Performance Standards, to camry out and maintain the eﬁmliveness of the rémcdy
set forth in t'hc RODs, or to satisfy the requirements of the Mitigation and Restoration Plan, FPA
and DOI (if applicable) may require that such modification be incorporated in the SOW and/ar
such wo;'k plang and/or such other submissions; provided, however, that a modification may be
required pursuant to this Paragraph only to the extent that it is consisteni with the scope of the
remedy selecled in the RODs and/or with the requirements of the Mitigation and Restoration
Plan.

b. If Settling Defendant objects to any modification dctcrmiﬁcd by EPA and
DOI (if applicable) to be necessary pursuant to this Paragraph, Settling Defendant may scek
dispule resolution pursuant to Section XIX (Dispute Resolution), Paragraph 71 (record review).
The SOW and/or related work plans shall be modified in accordance with final resolution of the
dispute. |

c. Seitling Defendant shall irnplement any work required by any
modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in

accordance with this Paragraph.
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d. Nothing in this Paragraph shall be construcd fo limit EPA's authority to

require performance of further response actions as otherwise provided in this Consent Decree.

17.  Completion of the Removal Action al the RAS, Kerr-McGee will complete the
ongoing non-time-critical removal action at the RAS pursuant to the requirementg of UAD
V-W-95-C-272, and consistent with the RAS ROD,

18.  Completion of the Removal Action at the STP Upland OU. Kerr-McGee Wil-l
complete the ongoing time-critical removal action at the STP Upland OU pursuant to the
requirements of AOC V-W-04-C-762, and consistent with the STP ROD.

19, Settling Defendant acknowledges and agrees that nothing in this Consent Decree,
the SOW, or the submissions made pursuant to this Consent Decrce constitutes a warranty or |
representation of any kind by Plaintiffs that compliance with the work requirements sct forth in
the SOW or the Consent Decree submissions will achieve the Performance Standards in the
UAOQOs or RODs for the Sites cxcept that Plaintiffs acknowledge that certain work requirements in
the SOW regarding excavation of largeted materials function as Performance étandards so that
compliance with those work requirements nccessarily achieves those Performance St;'indards.

20.  Off-Site Shipments.

(1) Settling Defendant has advised U.S. EPA that it intends to transport
radioactive Waste Material from the Kress Creek Site and the STP River OU (o the REF. These
materials then will be shipped by railroad from the REF to Envirocare of Utah, fnc.
(“Envirocare™), a disposal facility in Clive, Utah licensed to accept radioactive Waste Material
from ihe Kress Creck Site and the STP River OU. Prior to the initial shipment of radioactive

Waste Material onginating from the Kress Creck Site and the STP River OU, Seltling Defendant
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.shall provide written notification of such shipment to the appropriate Utah statc environmental
official and to the Remedial Project Manager (“"RPM”). Settling Defendant shall include in the
writtcn notification the following information; 1) the name and location of the facility to which
the Wasfe Material is to be shipped; 2) the type and quantity of the Waste Material to be shipped;
© 3) the expected schedule for the shipment of the Waste Materiai; and 4) the method of
transportation. Scttiing Defendant shall notify Utah of major changes in the shipment plan, such
as a decision to ship the Waste Material to another facility within the same state, or to a facility
in another sfate. This notification requirement shall apply to the first off-Site shipment where the
total volume cquals or exceeds 10 cubic yards.

(2)  Ifan additional facilily(ies) for the disposal of radicactive Waste
Material from the Kress Creek Site or the STP River OU become(s) Iiceﬁscd to receive such
material pr.iét to Settling Defendant’s disposal of all of the radioactive Wasie Matcerial from the
Kress Creek Site and the STP River OU, and if Setlling Defendant elects to utilize such other
facility(ies), Settling Defendant shall obtain EPA’s certification that the proposed receiving
facility is operating in complim{c:.e with the requirements of CERCILA Section 121(d)(3), 42
U‘.S.C. § 9621(d)}(3), and 40 C.F.R. § 300.440. Setiling Defendant shall send hazardous
substances, pollutants, or contaminants from the Kress Creek Site and the STP River OU only to
an off-sile facility that complies with the requirements of the statutory provision and regulation
cited in the preceding sentence. If Scttling Defendant is able, and clects, to use a disposal facility
different from Envirocare, Settling Defendant shall cotaply with the terms and conditions nf the
notification requircments of Paragraph éO.a(I ) for each such other disposal facility that

Respondent utilizes.
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b. Other than Radioactive Waste Materials. If Kerr-Me(iee encounters
hazardous substances in the course of conducting the Remedial Action, then before shipping any
hazardous substances, pollutants, or contaminants (other than radioactive Waste Materials) lo an
off-site location, Sellling Defendant shall obtain EPA’s certification that the proposed receiving
facility is operating in compliance with the requirements of CERCLA Section 121(d)(3) and 40
C.F.R. 300.440. Consistent with the rcquirements'of off-site shipments for radioactive Waste
Materials, Settling Defendant shall send hazardous substances, pollutants, or contaminants (other
than radioactive Waste Malerials) from the Kress Creek Site and the STP River OU only to an
off-site facility that complics with the requirements of the statutory provision and regulations
cited in the prcceding sentence. Settling Defendant shall comply with the terms and conditions
of the notification requirements of Paragraph 20.a(1) for each such disposal of non-radioactive
hazardous substances, pollutants, and contaminants that Settling Defendant ships, However, this
notification rcquirexﬁent shall not apply to any off-site shipments when the total volumc of all
such shipments will not cxceed 10 cubic yards.

VI, REMEDY REVIEW

21, Periodic Review, Settling Defendant shall conduct any studics and investigations

as requested by EPA, in order 10 permit CPA to conduct reviews of whether the Remedial Action
is pro lectivc of human health and the environment at lcast every five years as required by
Section 121 (¢} of CERCLA and any applicable regulations.

22, EPA Sclection of Furlher Response Actions. ITEPA determines, at any time, that
the Remcdial Action for a particular Site is not protective of human health and the environment,
EPA may select further response actions with respect to the Site(s) in question in accordﬁncc

with the requirements of CERCLA, the NCP, UMTRCA, the regulations promulgated under
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UMTRCA at 40 C.F.R. Part- 192, and the Tinois Scurce Matetial Milling Facilities Licensing
regulations al 32 Tll. Admin. Code Part 332,

23, Opporiunity To Comment. Settling Defendant and, if required by
Secctions 113(k)(2} or 117 of CERCLA, the public, will be provided with an opportunity to
coment on any ﬁ‘uther response actions proposed by EPA as a result of the review conducted
pursuant to S;action 121(c) of CERCLA and to submil{ written comments for the record during the
conunent period.

24, Settling Defendant’s Obligation To Perform Further Responsc Actions. TTEPA
selects further response actions for a parlicular Site, Scttling Defendant shall undertake ;uch
further respénse actions Lo the extent that the reopener conditions in Paragraph 87 or
Paragraph 88 (United States' reservations of liability based on unknown conditions or new
‘infbrmation) are satisficd, Seitling Defendant may invoke the procedures set forth in
Section XIX (Dispute Resolution) {o dispute (1) EPA's determination that the reopener
conditions of Paragraph 87 or Paragraph 88 of Section XXI (Covenants Not To Sue by Plaintiffs)
are satisfied, (2} EPA's determination that the response action for a particular Site is not
prptcctive of hur.nan health and the environment, and/or (3) EPA's selection of the further
response actions. Disputes perlaining to the issue of whether the response action for a paﬁicﬁlar
Site is prolective or to EPA’s seleclion of further response aclions shall be resolved pursuant to
Paragraph 71 {record review).

25.  Submissions of Plans. Tf Setiling Defendant is required to perform further
response actions pursuant to Paragraph 24, Settling Defendant sha;ll submit a plan for such work
to EPA for approval and shall implement the plan approved by EPA in accordance with the

provisions of this Decree.

3l
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VIIL. QUALITY ASSURANCE, SAMPLING, AND DATA ANATYSIS

26. Se&]ing Defendant shall use quality assurance, quality control, and chain of
;:ustody proccdures for all design, compliance and moniloring samples in accordance with “EPA
Requirements for Quality Assurance Projcct Plans (QA/RS)” (EPA/MG/B-OI/OOB, March 2001)
“Guidance for Quality Assurance Project Plans (QA/G-5)" (EPA/600/R-98/018, February 1998),
and subsequent amendments (o such guidelines upon notification by EPA to Settling Defendant
of such amendment. Amended guidelines shall apply only to procedures conducted after such
notification. Prior to the commencement of any moniloring project under this Consent Decree,
Settling Defendant shall submit to EPA for approval, after a reasonable opportunity for review
and ¢ormmenl by the State, a Quality Assurance Projcct Plan (“QAPP”) that is consistent with the
SQW, the NCP, UMTRCA, and applicable guidance documenls. If relevant {o the proceeding, |
* the Partics agree that validated sampling data generated in accordanpe with the QAPP(s) and
reviewed and approved by EPA shall be admissible as evidence, without obj ection,l in any
proceeding under this Decree. Settling Defendant shall ensure that EPA and State llaersonnel and
their authorized representatives are allowed aceess al reasonable times to all laboratories utilized
by Settling Defendant 1n implementing this Consent Decree. In addition, Settling Delendant
shall ensurc that such laboratories shall analyze all samples submitied i:»y EPA pursuant to the
QAPP for quality assurance monitoring. Settling Defendant shall ensure that the laboratories it
ulilizes for the analysis of samples taken pursuant to this Decree perform all analyses according
(o the QAPP ;pproved by EPA and participatc in an EPA or EPA-equivalent QA/QC program.
Settling Defendant shall use only laboratories that have a documented Quality System which
complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for

Environmental Data Collection and Environmental Technology Programs,” (American National
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Standard, January 5, 1995), and “EPA Requirements for Quality Management Plans (QA/R-2),”
(EPA/240/B-01/002, Matrch 2001) or equivalenl documenfation as determined by EPA. EPA
may congider laboratorics accredited under the National Environmental Laboratory Accreditation
Program (NELAP) as meeting the Quality System requirements. Settling Defendant shﬁll ensure
that all field methodologies utilized in collecting sarnples for subsequent analysis pursuant to this
Decree will be conducted in accordance with the procedures sel forth in the QAPP approved by
EPA.

27.  Upon request, Seftling Defendant shall allow split or duplicate samples to be |
taken by EPA and the State or their authorized representatives. Settling Defendant shall notify
EPA and the State not less than 7 days in advance of any sample collcﬁtion activity unless shorter
notice is agreed to by EPA or sample collection is a regularly-scheduled activity in the plans
approved pursuant to this Decree. In addition, EPA and the State shall have the right to take any
additional samples that EPA or the State deem necessary. Upon request, EPA and the State shall
allow Setthng Defendant to take split or duplicate samples of any samples they take as part of the
Plaintiffs" oversight of the Settling Defendant’s implementation of the Work.

28,  Scttling Defendant shall submit to EPA and the Statc electronic copies of the
results of all sampling and/or tests or other data obtained or gencrated by or on behalf of Settling.
Defendant with respect to the Kerr-McGee West Chicago Sites and/or the implementation of this
Consen{ Decree unies;s EPA specifics otherwisc.

29.  Notwithstanding any provision of this Cansent Decrec, the United States and the
State hereby rctain all of the'ir information gathering é.nd inspection authorities and riphts,
irlcll;ding enforcement actions related thereto, under CERCLA, RCRA and any other applicable

statutes or regulations.

-33-



Case 1:05-cv-02318 Document 14  Filed 08/10/2005 Page 36 of 99

IX. ACCESS AND INSTITUTIONAL CONTROLS

30.  With respect to the REF, Settling Defendant shall, commencing on the date of

lodging of this Consent Decree, provide the United States, (he State, and their representatives,

including EPA and their contractors, with access at all reasonable times; but subject to license

conditions pertaining to restricied areas, for the purpose of conducting any activity related to this

Consent Decree including, but not limited to, the following activitics:

()
)

()
@

&)

(6)

M

(8)

Monitoring the Work;

Verifying any data or information submified to the United Statcs or
the Statc;

Obtaining samnples;

Assessing the need for, planning, or implementing additional
response actions at or near the Kerr-McGee Wesi Chicago NPL
Sites,

Assessing implementation o! qualily assurance and quality control
practices as defined in the approved Quality Assurance Project
Plans;

Implementing the Work pufsuant to the conditions sel forth in
Paragraph 98 of his Consent Decrec;

Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendant or iis
agents, consistent with Section XXIV (Access to Information); and

Assessing Settling Defendant’s compliance with this Consent
Decree. .

3. With respeét to the Kerr-McGee West Chicago NPL Sites and any other 'propr:rty

where access and/or restrictions arg or may be needed to implement this Consent Deerce, Setiling

Defendant shall use best efforts to secure from persons who own or conirol any such property:

a. an agreement to provide access thereto for Settling Defendant, as well as

for the Unitcd States, on behalf of EPA and DOT, and the State, as well as their representatives
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{(including contractors), for the purpose of conducting any activity related to this Consent Decree
. including, but not limited to, those activities listed in Paragraph 30 of this Consent Decree and
ihe following activities: (1) conducting investigations refating to contarninaiiou at or ncar the
Kerr-McGee West Chicage NPL Sites; and (2) determining whether the Kerr-McGee West
Chicago NPL Sites or other propcrtly is being used in a manner that is prohibited or restricted, or
that may need to be prohibited or restricted, by or pursuant to this Consent Decree; |

b. an agreement, if and only to the exlent necessary, cnforceable by Settling
Defendant and the United States, to reﬂain from using the Kcrr-McGee Wesl Chicago NPL Sitcs,
or such other propetty, in any manncr that would interfere with or adverscly affect the
implementation, integrity, or protectiveness of the remedial measures to he performed pursuant
to this Consent j:)ecree;

c. ifEPA so réqucsts, and only fo the exlent necessary, the execution and
recordation in the Recorder's Office (or Registry of Deeds or other appropriatc land records
office) of DuPage County, State of Illinois, of 4n easement, running with the land, that (i) grants
a right of access for the purposc of conducting any aclivity related to this Consent Decree
including, but not limited to, thosc activities listed in Paragraphs 30 or 31.a of this Consent
Decree, and.. (ii) grants the right to enforce restrictions that EPA determines are necessary to
implement, cnsure non-interference with, or cnsure the brotcctiveness ol the remedial measures
1o be performed pursuant to this Consent Decree. The access rights and/or rights to enforce
restrictions shall be granted to onc or more of the following persons, as determined by EPA:

(i) the United States, on behalf of EPA, and its representatives, (ii) the Stale and its
representatives, (iii) the Settling Defendant and its representatives, and/or (iv) other appropriate

granices.
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d Limited to the circumstances described in Subparagraph 31.c, EPA may
request Settling Defendant to submil to EPA for review and approval with respect lo such
property:;

(1) A draft easement that is enforceable under the laws of the State of
Illinois, and '

(2) - acurrent title ingurance commitment, or some other evidence of
title acceptable to EPA, which shows title to the land described in
the eusement to be free and clear of all prior liens and
cncumbrances (except when thosc liens or encumbrances arc
approved by EPA or when, despite best efforts, Seitling Defendant
is unable to obtain release or subordination of such prior liens or
encumbrances).

Settling Defendant shall submit these items within 45 days of a request. Within 15 days of EPA’s
approval and acceptance. of the easement and the title evidence, Settling Defendant shall update -
the title search and, if it is determined that nothing has occurred since the effeclive date of the
commitment to affect the ttle adverscly, the casemnent shall be recorded with the Recorder's
Office (or Registry of Dieeds or other appropniate office) of DuPage County. Within 30 days of
the recording of the casement, Setiling Defendant shall provide EPA with a final title insurance
policy, or other final evidence of title acceptable to LPA, and a certified copy of the original
recorded easement showing the clerk's recording stamps. If casement is (o be conveyed to the
United States, the easement and tille evidence (including final title evidence) shall be prepared in
accordance with the U.5. Department of Justice Title Standards 2001, and approval of the
sufficiency of title must be obtained as required by 40 U.S.C. § 255.

32, For purposes of Paragraph 31 of this Consent Decroee, “best efforts” includes the
payment of reasonable sums of money in consideration of access, access easements, usc

restrictions, restriclive easements, and/or an agreement to releasce or subordinale a prior lien or

encurmnbrance. [f (a} any access and/or use restriction agreements required by Paragraphs 31.a or
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31.b of this Consent Decree are not obtained within 45 days of the date of Kerr-McGee's first
atlerapt to secure any such agreement, (b) any a‘ccess easements ot restrictive casements required
by Paragraph 31.c of this Consent Decree aré not submitted to EPA in draft form within 45 days
of the date of a request by EPA, or (c) Settling Defendant is ugablc to obtain an agreement
pursuant to Paragraﬁh 31.c from the holder of a prior lien or encumbrance to release or
subordinate such lien or encumbrance to the easetent being created pursuant to this consent
decrec within 45 days of the date of a request by EPA, Settling Defendant shall promptly notify
the United States in writing, and shall inciude in that notification a summary of the steps that
Settling Defendant has taken to attcmpt to comply with Paragraph 31 of this Consent Decree.
The United States may, as it deems appropriate, assist Settling Defendant in oblaining access or
use restrictions, either in the form of contractual agreements or in the form of casements running
with the land, or in obtaining the release or subordination of a prior lieﬁ or encurnbrance.
Settling Defendant shall reimburse the United Statés iri accordance with the procedures in
Section XV (Payments for Re':sponse Casts), for all costs incurred, direct or indirect, by the
United States in ob{aining such access, usc restrictions, and/or the release/subordinatio'n of prior .
liens or cncumbrances including, but not limited to, the cost of attorney time and the amount of
monetary consideralion paid or just compensation.

33.  If EPA determines that land/waler use restrictions in the form of state or local
laws, regulations, ordinances or other governmental controls are needed (o implement the
remedies sclected in the RODs, ensure the integrity and protectivencss thereof, or ensure
non-inlerference thercﬁvith, Settling Defendant shall cooperate with BPA's efforts to secure such

governmental controls.
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34. Notwithstanding any provision of this Consent Decree, the United Statles and the
State relain all of their access authoritics and rights, as well as all of their rights to require
land/water use restrictions, including enforcemeni authorities related thereto, un&er CERCLA,
RCRA and any other applicable statute or regulations.

X. REPORTING REQUIREMENTS

35.  Inaddition to any other requifeﬁ:ent of this Consent Decrcc, Séttling Defendant
shall submit to EPA, DOI, and the Statc writtcn monthly progress reports that: (a) describe the
actions which have been taken toward achicving compliance with this Consent Decree during the
previous month; (b) in;:]ude a summary of all results of sampling and tests and all other data
received or generated by Settling Defendant or its contractors or agents in the previous month;
(c) identify all work plané, plans and other deliverables required by this Consent Decree
completed and submitted during the previous month; (d) desc.ribfe all actions, including, but not
limited to, data collection and implementation of work plans, which are scheduled for the next
six weeks and provide other information relating to the progress of ¢onstruction, including, but
not .limited to, critical path diagrams, Gantt charts and Pert chatts; (¢) include information
regarding percentage of completion, utwesolved delays encountered or anticipated that may affect
the future schedule for implementation of thc. Work, and a description of efforts made {0 mitigate
thosc delays or anticipated delays; (f) include any modifications to the work plans or other
schedules that Settling Defendant has proposcd to EPA and DOT (if applicable) or that have been
approved by EPA and DOT (1f applicable); and (g) describe all activitics undertaken in support of
the Communily Relations Plan during the previous month and those o be undertaken in the next
six weeks. Settling Defendant shall submit these progress reports to BPA, DO, and the State by

the tenth day of every month following the Jodging of this Consent Decree untii the date of
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EPA’s notification pursuant 1o Paragraph 54.b of Scction X1V (Certification of Completion) for
the final Site that is compleled. If requested by EPA or fhc State, Scttling Defendant shall also
provide briefings for EPA and the State to discuss the progress of the Work.

36.  Settling Defendant shall notify EPA, DOI, and the State of any change in the

-schedule described in the monthly progress report for the performance of any activity, including,
but npt limited to, data ¢ollection and implementation of work plans, no later than seven days
prior to the performance of the activity.

37.  Upon the occurrence of any event during performance of the Work that Setlling
Defendant is required to report pursuant to Scction 103 of CERCLA or Seclion 304 of the
Emergency Planning and Community Right-to-know Act (EPCRA), Settling Defendant shall
within 24 hours of the onsef of such eventr orally notify the EPA Project Coordinator or the
Allernate EPA Prgject Coordinator (in the event of the unavailability of the EPA Project
Coordinator), or, in the event that neither the EPA Project Coordinator or Aliernate EPA Project
Coordinator is available, the Emergency Response Branch, chioﬁ 5, United States
Environmental Protectiori Agency. These reporting requircments arc in addition to the reporting
required by CERCLA Section 103 or EPCRA Section 304,

38.  Within 20 days of the onset of such an event, Settling Defendant shall furnish (o
Plaintiffs a written report, signed by Settling Defendant’s Project Coordinator, setting forth the
cvents which oceurred and the measures taken, and to be taken, in response thereto. Within 30
days of the conclusion of such an event, Settling Defendant shall submit a report sctting forth all
actions taken in response thereto.

39, Seitling Defendant shall submil to EPA, DOI, and the Statc copies, in clectronic

form, of all technical plans, reports, and data required under this Consent Decree, the SOW, or
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any plans submitied to and approved by EPA and DOI (if applicable) and the Statc (il applicable)
pursuant to this Consent Decree in accordance with the schedules set forth in such plans. Upon
“request by EPA or DOl or the State, Settling Defendant shall provide hard copies as needed,

40.  All reports and other documents submiited by Set!tling Defendant to EPA, DO,
and the State (other than the monthly progress reports referred to above) which purport to
document Setiling Defendant’s clzompliance with the terms of this Consent Decree shall be signed
by an authorized representative ol Settling Defendant.

X1. EPA, DOT, AND S1TATE APPROVAL OF PLANS AND OTHER SUBMISSIONS

41.  For any plan, report, or other items which is required to be submitted under this
Consent Decree for approval, EPA’s approval always shall be required. For any plan, report, or
other item which is relaled to natural resource mitigation or restoration and which requires
appro';xal, DOP’s and the State’s approval also shall be required. EPA, DOL and the State shall
coorciinate with each other in issuing approvals, requests for modifications, disapprovals, and/or
comments under this Section. “

42; Aftcr review of any plan, report or other itern which is required to be submitted
for approval pursuant to this Consent Dectee, EPA and DOL (if applicable) and the State (if
applicablc) shall: (a) approve, in whole or in part, the submission; (b) lapprove the submissi—on
upon specified conditions; (¢) modify the submission to curc the deficiencies; (d) disapprove, in
whole or in part, the submission, directing that Settling Defendant modify the submission; or
(e} any combination of the above. However, EPA and DOI (if applicab]g) and the State (if
applicable) shall not modify a submission without first providing Settling Defendant at least one
notice of deficiency and an opportunity to cure within il days, cxcept where to do so would

cause serious distuption to the Work or where previous submission(s) have been disapproved due



Case 1:05-cv-02318 Document 14  Filed 08/10/2005 Page 43 of 99

to material defects and the deficiencies in (e suhmiss-_ion under consideration indicate a l:;ad faith
lack of effort to submit an acceptable deliverable.

43.  Inthe event of approval, approval upon. conditions, or modjﬁcation-by EPA and
DOI (if applicable) and the State (if applicable), pursuant to Sul;parégmph 42(a), (b), or (c),
Settling Defendant shall proceed to take any action required by the plan, report, or other item, as
" approved or modified by EPA and DOI (if applicable) and the State (if applicable) subject only to
Settling Defendant’s right to invoke the Disputc Resolution procedurss set forth in Section XIX
(Dispute Resolution) with respect to ﬂic modifications or conditions made by EPA and DO1 (il
applicablc) and the State ‘(if applicable). fn the event that EPA and DOI (if applicable) and the
State (if applicable) modify the submission to cure the deficiencies pursuant to Paragraph 42(c)
and the submission has a material defect, EPA reluins its right to scek stipulated penalties, as
provided in Section XX (Stipulated Penaltics).

44,  Resubmission of Plans.

g. Upon receipt of a notice of disapproval pursaant to Paragraph 42(d),
Seliling Defendant shall, within 21 déys or such Jonger time as specified by EPA and DOI (if
applicablc) and the State (if applicable) in such notice, correct the deficiencies and resubmit the |
plan, report, or other item for approval. Any stipulated penalﬁes applicable to the submissinn, as
provided in Scction XX, shall accrue during the 21-day period or otherwise specified period but
shall not be payable unless the resubmission is disapproved or modificd due to a material defect
as provided in Paragraphs 45 and 46. However, no stipulated penalties shall accrue if the failure
to resubmit is caused by a force majeure event.
b. Notwithstanding the reccipt of a notice of disapprovai pursuant to

Paragraph 42(d), Scttling Defendant shall proceed, at the dircction of EPA and DOI (if
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applicable) and the State (if applicable), to take any action required by any non-deficient portion
of the submission. Implementation of any non-deficient portion of a submission shall not relieve
Settling Defendant of any liability for stipulated penalties under Section XX (Stipulated
Penalties).

45.  Inthe event that a resubmitied plan, repori or other ilem, or portion thereof, is
disapproved by EPA and DOI (if applicable) and the State (if applicablt;;), EPA and DOI (if
applicable) and the State (if applicablc) may again require Settling Defendant to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA and DOI (if applicable) and the
State (if applicahle) also retain the right {0 madify or develop the plan, report or other item,
Settling Defendant shalf implement any such plan, report, or item as modified or developed by
EPA and DOI (if applicable) and the State (if applicable), subjeci only to Settling Defendant’s
right to invoke the procedures set forth in Section XIX (Dispute Resolution).

46,  ITupon resubmission, 2 plan, report, or ilem_ is disapproved or modified by EPA
and DO (if applicablc) and lthe State (if applicable) due to a material defect, Settling Defendant
shall be deemed to have failed to submit such plan, report, or item timely and adequately unless
Settling Defendant invokes the dispute resolution procedurcs set forth in Section XIX (Dispute
Resolution) and EPA's and DOI's (if applicable) and the State’s (if applicable) action is
overturned pursuant to that Section. The provisions of Section XIX (Dispute Resolution) and
Section XX (Stipul;ated Penaities)' shall govern the implementation of the Work and accrual and
payment of aﬁy stipulated penaltics during Dispute Resolution,

47, Al plans, reports, and other items required to be submitled to EPA and DOI (if
applicable) and the State (if applicable) under this Consent Decree or SOW shall, upon approval

or modification by EPA and DOI (if applicablc) and the Statc (if applicable), be enforecable
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under this Consent Decree. In the event EPA and DOI (if applicable) and the State (if applicable)
approve'cl)r modify a portion of a plan, report, or other ilemn required to be submitted to EPA and
DOI (if applicable) and the State (if applicable) under this Consent Decrec or SOW, the approved

or modified portion shall be enforceable under this Consent Decree.

XII. Proiect COORDINATORS

48.  BPA’s Project Coordinator is:
Rebeeca Frey
Remedial Project Manager
EPA Region 5
77 W, Jackson Blvd.
Mail Code SR-6]
Chicago, 11. 60604
(312) 886-4760

EPA’s Alternate Project Coordinator is;
Scott Hansen '
Remedial Project Manager

EPA Region 5

77 W. Jacksan Blvd,

Mail Code SR-6J

Chicago, IL. 60604

(312) 886-1999

DOT’s Project Coordinator is:

John Rogner

Supervisor, Chicago Field Office
United States Fish and Wildlile Service
1250 8. Grove Ave.

Suitc 103

Barrington, 1L 60010

(847) 381-2253 (x 212)

Settling Defendant’s Project Coordinator is;
Mark Krippel

Kerr-McGee Chemical LC

800 Weyrauch St.

West Chicago, IL, 60195

(630) 293-6331
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Settling Defendant’s Alternate Project Coordinator is:
Mike Logan

Chemical & Nuclear Environmental Remediation
Safety & Envirorunental Affairs Division
Kerr-McGee Corporation

123 Roberi 8. Kerr Avenue

Oklahoma City, OK 73102

(405) 270-2699

illinois EPA Project Coordinator is:
Thomas C. Williams-

NPL Unit

Bureau of Land

Tihinois Environmenial Protection Agency
P.O. Box 1515

LaSalle, Tllinois 61301-3515

(815) 223-1714

Illinois Department of Natural Resources Project Coordinator is:

‘Beth Wethsell '

Eeo-Toxicologist

Wlinois Depariment of Natural Resources

One Natural Resources Way

Springficld, Ninois 62702

(217) 557-7816
If any of the above-referenced Project Coordinators or Alternate Project Coordinators is changed,
the idcntity of the successor will be given to the other Parlies at least 5 working days before the
changes occur, unless impracticable, but in no cvent later than the actual day the change is made.,
Settling Defendant’s Project Coordinator shall be subject to disapproval by EPA and shall have
the technical cxpertise sufficient to adequately oversee all aspects of the Wark. Seitling
Defendant’s Project Coordinator shall not be an attomey for Sellling Defendant in this matter.
He or she may assign other representatives, including other contractors, to serve as a
répresentai_ive for oversight of performance of dajly operations during remedial activities.

49.  Plaintiffs may dcsignate other representatives, including, but not imited to, EPA

and Statc employees, and federal and State contractors and consullants, 1o observe and monitor
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the progreés of any activity undertaken pursuant to this. Consent Decrce. EPA's Project

| Coordinator and Altemate Project Coordinator shall have thc authorily lawfully vested in a
Remedial Project Manager (RPM) and an On-Scene Coordinator (OSC) by the National
Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate
Project Coordinator shall have authority, consistent with the National Contingency Plan, to halt
any Work requiréd by this Conseﬁt Decrce and to take aﬂy necessary Iesponse action ﬁrhen sthe
determines that conditious at the Kerr-McGee West Chicago NPL Site in question constilute an
emergency sitation or may present an immediate threat to public health or welfire or the
cnwronﬁellt duc to release or thre#tened relcase of Waste Matcrial.

X, CERTIFICATIONS OF COMPLETION
50, Completion of the Response Aclion af the RKP Site

a, After Settling Defendant undertakes three consecutive sampling evenly
that demonstratc thal the MCL drinking water standard for total nranium has been achieved and
maintained consistent with the requircments in Section 5.1 of the SOW, Settling Defendant shall
submit a written report to EPA f{or approval requesting that the groundwater moniloring at the
RKP Sile be discontinued. If EPA determines that (the groundwater monitoring has not been
completed in accordance with this Consent Decree, or that the Performance Standards in the
RPK ROD have not been achieved, EPA will notify Settling Defendant in writing of the
activitics that must be underlaken by Secitling Defendant pu'rsuant to this Consent Decree to
complete the work at the RKP Site and z_mhicve the Performance Siandards in the RKP ROD;
provided, however, that EPA may require Settling Defendant to perform such activities pursuant
to this Paragraph only to the extent that such activities are consistent with thc scope of the

remedy selected in the RKP ROD. EPA will set forth in the notice a schedule for perforntance of
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such aclivilies consistent with the Consent Decree and the SOW or require the Scttling
Defenciant to submit a schedule 10 EPA for approval pursuant to Section XT (EPA, DOJ, and
State Approval of Plans and Other Submissions). Settling Defendant shallh perform all activities
described in the notice in accordance with the specifications and schedules established pursuant
to this Paragraph, subject to Settling Defendant’s right to invoke the dispute resolution
procédurésl set forth in Section XX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting
discontinuation of the groundwater monitoring at the RKP Site that the work at the RKP Site has
been performed in accordance with this Consent Decree and that the P.erforma.nce Standards in
the RKP ROD have been achieved, EPA will so certify in writing to Settling Defendant. This
certification shall constitute the Certification of Completion of the RKP Groundwatér Monitoring
for purposes of this Consent Dc':crcc. inciuding, but pot limited to, Section XXI (Covenanis Not
io Sue by Plaintiffs). Certification of Completion of the RKP Groundwater Monitoring shall not -l
affect Settling Defendant’s obligations under ﬂmié Consent Decree. |

51.  Completion of the Response Action at the RAS Cbnsistcnt with Paragraph 80 of
the RAS UAQ, the completion of the response action at the RAS shall become effective when
EPA nolifies the Scitling Defendant that the work has been completed. This notice shall
constitute the Certification of Completion of the Responéc Action at the RAS for purpbses of this
Conseni Decree, including, bul not limited to, Scction XXT (Covenants Not to Sue by Plaintiffs).
Certification of Completion of the RAS Response Action shall not affect Settling Defendant’sl
“ obligations under this Consent Decree.

52. Completion of the Response Action at the STP Upland OU. Consistent with

Paragraph 64 of the STP Upland OU AQC, the complction of the response action at the STP
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Upland QU shall become effective when EPA notifies the Scttling Defendant that the work has
been completed. This notice shall constitute the Certification of Completion of the Response
Action at the S'i.‘P Upland QU for purposes of this Conscﬁt Decree, including, but not limited to,
Section XXI {Covenants Not to Sue by Plaintiffs). Certification of (;jomﬁletion of the Response
Action at the STP Upland OU shall not affect Settling Def;:ndant’s obligations under ihis
Consent Decree.

53.  Completion of the Remed.ial Action and Natural Resources Miti gation and

Restoration Wotk at the Kress Creek Site and the STP River QU.

a Within 90 days after Seitling Defendant concludes that the Remedial
Action and the Natural Resources Mitigation and Restoration Woik for the Kress Creek Site
and/or the STP River QU have been fuliy performed and the Performance Standards in the ROD
and SOW and the requirements of the Conceptual Mitigation and Restoralion 'D:csign Plan
{“Mitigation and Restoration Plan"™) related lo the Site/OU in question have been attained,
Settling Defendant shall schedule and conduct a pre-certification inspection to be attended by
Settling Defendant, EPA, DO, and the State, Seitling Defendant may seek a pre-certi fication
inspection at either the Kress Creek Site or the STP River OU before Settling Defendant has
completed the Remedial Action and Mitigation and Restoration Work at both of them. If, after |
the pre-cettification inspection, Sellling Defendant believes that the Remedial Action and the
Mitigalion and Restoration Work rclated to thé Site/OU in question have been fully performed
and that the Performance Standards in the ROD and SOW apd the requir;ements of the Mitigation
and Resioration Plan for that Site/(J1) have been attained, Settling Defendant shall submit a
written ieport to EPA, DOI, and the State for appro.val requesting certification of completion of

the Remedial Action and the Miligation and Restoration Work. Scttling Defendani shall submit
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this report, with a copy to the Statc, pu-rsuanl to Section XI (EPA, DOL and State Approval of
Plans and Other Submissions)‘ within 30 days of the inspection. In the report, Settling
Defendant’s Project Coordiﬁator shall state that the Remediai Action and the Mitigation and
Restoration Work at the Site/OU in quéstion have been completed in full satisfaction of the
requirements of ’ehis Consent Decree. The written report shall include as-imilt drawings. The
report shall contain the following statement, signed by a respdnsible corporate official of Settling
Defendant or Settling Defendant’s Project Coordinator:

To the best of my knowledge, after thorough investigation, 1 certify that the

information contained in or accompanying this submission is true, aceurate and

complete. | am aware that there are significant penallies for submitting false

information, including the possibility of fine and imprisonment for knowing
viglations,

If, after completion of the pre-certification inspection and receipt and review of the written
report, EPA, DO, and the State determine that the Remeidial Action, the Mitigation and
Restoration Work, or any portion thereof, related to the Site/OU in question has not been
compl&ed in accordance with this Consent Decree or that (he Performance Standards in the ROD
and SOW or the requitcments of the Mitigation and Restoration Plan related 1o the Site/OU in
question bave not been achicved, EPA, DOL, and the State will notify Settling Defendant in
writing of the activifies that must be undertaken by Settling Defendant pursuant to this Consent
Decrec to complete the Remedial Action and the Miﬁ gation and Restoration Work at the Site/QU
in question gnd achieve the Performance Standards in the ROD and SOW and the requirements
of the Mitigation and Resloration Plan for that SitefOU; provided, however, that EPA, DOL, and
the Siate may reyuire Scttling Defendant to perform such activities pursuant to this Paragraph
only to the cxtent thai such activilies are consistent with the scope of the remedy seléctcd in the

ROD and with the requirements of the Mitigation and Restoration Plan for that particular
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Site/OLJ. EPA, DOL, and the State will set forth in the notice a schedule for performance of such
activitics consi.ﬁenl with the Consent Decree, the SOW, and the Mitigation and Restoration Plan,
or require the Settling Defendant to submit s schedule to EPA, DOI, and the State for approval
pursuant to Section XI (EPA, DOL and State Approval of Plans ax‘id Other Submissions).
Settling Defendant shall perform all activities describeri in the notice m accordance with the
specifications and schedules established pursuant lo this Paragraph, subject to Settling
Defendant’s right to invoke the dispute resolution procedures set forth in Section XIX (Dispute
Resolution).

b. If EPA, DOI, and the Statc conclude, based on the initial or any
subsequent report requesting Certification of Completion, that the Remedial Action and the
Mitigation and Rastofatiou Work f_'or the Site/OU in qucstion have been performed in accordance
with this Conscnt Dectee and that the Performance Standarfls in the ROD and SOW and the
requirements of the Miligation and Restoration Plan for that Site/OU have been achieved, EPA,
DO, and the State will so certify in writing to Settling Defendant. This certification shall
constitute the Certification of Completion of the Remedial Action and the Mitigation and
Restoration Work at that particular SilefOU for purposcs of this Consent Decree, including, but
not limited to, Section XXI (Covenanis Nol to Sue by Plaintiffs). Certification of Completion of
the Remedial Action and the Mitigation and Restoration Work at the Sile/QU in question shall
niot affect Scttling Defendant’s obligations under this Consent Decree.

XIV. EMERGENCY RESPONSE
34,  Inthe event of any action or oceurrence during the performance of the Work
which causes or threatens a release of Wasie Material from the Kerr-McGee West Chi.cagd NPL

Sites that constitutes an emergency situation or may present an immediate threat to public health
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or welfare or the environment, Seltiing Defendant shall, subjc;ct to Paragraph 53, immediately
take all appropriale action to prevent, abate, or minimizc such release or threat of reléase, and
shall immediaiely nolify the EPA's Project Coordina';or, or, if the Pﬁject Coordi;xalnr is
unavailable, EPA's Alternate Project Coordinator. If neither of these p&som is available,
Sei::tling Defendant shall notify thé EPA Emergency Résponse: Branch, Région 5. Settling
Defendant shall lake such actions in consultation with EPA's Project Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the Health |
and Safety Plans, the Contingency Plans, and any other ﬁpplicah]e plans or documents developed
pursuant to the SOW. Tn the cvent that Scttling Defendant fails to take appropriate response
action as requircd by this Section, and EPA or, as appropriate, the State take{s] such action
instead, Scitling Defendant shall reimburse EPA and the State all costs of the response action not
inconsistent with the NCP pursuant to Seciton XV (Payments for Response Costs).

55. Nothing in th;: preceding Paragraph or in this Consent Decrec shall be deemed to
limit any authority of the United States, or the State, a) 1o take all appropriate action to protect
human health and the environment or to prevent, abate, respond to, or minimize an actual or
threatened relsase of Waste Material on, at, or from the Kerr-McGeae West Clliéago NPL Sites, or
b) lo direct.or order such action, or scck an order from the Court, to profect human health and the
environment or to prevent, abate, respond te, or minimize an actual or threatened release of
Wasle Material on, at, or from the Kerr-McGee West Chicago Siles, subject to Section XX

(Covenants Not to Sue by Plaintiffs).
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XV. PAYMENTS FOR RESPONSE COSTS

56.  Payments for Pasl Response Costs.

a Within 30 days of the Effective Date, Settling Defendant shall pa{y to EPA
$1.5 million in partial payment for Past Résponse Cosls, Paymen shall be made by FedWire
Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice account in accordance with
current EFT procedures, referencing USAQ File Number 2004V01740, EPA Site/Spill [D
Number 05Q8, 05QT, 05QV, 05QW, and DOJ Case Number 90-11-2-07349/1. Payment shall
be made in accordance with instmctioﬁs provided to Settling Defendant by the Financial
Litigation Unit of the United States Attorncy’s Office for the Northern District of IHinois
following lodging of the Consent Decree. Any paymients received by the Depariment of Justice
aftgr 4:00 p.m. (Eastern Time) will be credited on the next business day. |

b. At the time of payment, Settling befendant shall send notice that payment
has been made to the Uniled Stales, to EPA and (o the Regional Financial Management Officer,
in accordance with Section XXV! (Notices and Submissions).

c. Within 30 days of Settling Defendant’s receipt of the final payment from
the Department of Energy under the Title X program of the Energy Policy Act of 1992 (42
U.S.C. §§ 2296a - 2296b-7) of the $49,636,191.24 in rei:ﬁbursement that the Department of
Energy owes to Settling Defcndant for ciﬁims involving the REF and the Kerr-McGee West
Chicago NPL Sites submitted on or before September 30, 2003, Settling Defendant sha;lll pay to
EPA $4.5 million in final payment for Past Response Costs. If final payment from the
Department of Energy for claims submitted on or before September 30, 2903, nacﬁfs before the

Effective Date of this Consent Decree, Settling Defendant’s payment to EPA for past responsc

costs due under this Subparagraph 56.c shall be made within 30 days of the Effective Date.
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Settling Defendant shall comply with the terms and conditions of Subparagréphs 56.aand 56.bin
ﬁahng this payment. After the lodging of tl;is Consent Decree, and until Scttling Delendant
makeé the payment required by this Subparagraph 56.¢, Settlmg Defendant shall provide writien
‘nolice to the Department of Justice and EPA’s Regiou 5 Office of Regional Counsel of each.
payment that it receives from DOE, inciuding the amount received and the balance still owing on
the $49,636,191.24 outstanding reimbursement amount in order to permit anticipation of the
timing of payment under .this Subparagraph.

d. The total amount to be paid by Setting Defendant pursuant to Paragraph 56
shall be deposited in the Kerr-McGee West Chicago Special Account within the EPA Havardous
Substance Superfund 1o be retained and used to conduct or finance response actions at or in.
connection with the Kerr-McGee West Chicago Sites, or 1o be transferred by EPA o the EPA
Hazardous Substance Superfund.

57. Payments for Future Response Costs and State Costs,

a. Future Response Costs Other than Thosc Specilied in Subparagraph 57.c.

For response costs nol inconsistent with the Nalional Contingency Plan, incurred afier
September 30, 2003, and not sﬁeciﬁcd in Subparagraph 57 e, Settling Defendant shall pay to
EPA $1.35 million and 50 percent of any amt;unts between $1.35 million and $2 million.
Settting Defendant shall not be required to reimburse EPA for any portion of such response ¢osis
in excess of $2 million. Any EPA costs reimbursed by Scitling Defendant pursuant to the RI/FS
AOC for the Kress Creek and STP Sites will be creditod against the $1.35 million and $2 million

amounts set forth in this Paragraph.
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b. Settling Defendant shall pay fhe response costs due under the RI/FS AOC
for the Krcss Creek and STP Sites at the titne and in the manner set forth in Section VI of that
- AOC,
c. Except for payments required under Section VII of the RI/FS AOQC for the
lKress Creek and the STP. Sites,on a periédic basis afier the Effective Date, the United Stales will
send Scttling Defendant a bill requiting payment that includes a cost summary prepared by EPA
Rogion 5. Settling Defendant shall make all payments within 30 days of Seltling Defendant’s
receipt of each bill requiring payment, except as otherwise provided in Paragraph 58, Settling
Defendant shall make all payments required by this Patagraph by a certified or cashicr’s check or
checks made payable to “EPA Hazardous Substangc Superfund,” referencing the name and
address of the party making the payment, the applicablec EPA Site/Spill ID Number (0508 (Kress
Creek Site), 05QT (RKP Site}, 05QV (RAS), 05QW (STP Site}), and DOT Case Number
90-1 1-}07349/ 1. Settling Defendant shall send the check(s) to:
w ©  U.S.EPA Superfund Accounting
P.O. Box 70753
Chicage, IL 60673
d. At the time of payment, Settling Defendant shall send notice that payment
has been made fo the United States, $o EPA and to the Regional Financial Managemcnf Officer,

in accordance with Section XX VI (Notices and Submissions).

e. Futurc Response Costs_ to Enforce this Consent Decree or Incurred

Pursuant to Sections VL IX, XTV, or XX] of this Decree. For response costs incurred to enforce

this Consent Decree or incurred pursuant to Sections VI, IX, XTIV, or XXI of this Consent
Decree, that are not inconsistent with the National Contingency Plan, and that are incurred afler

September 30, 2003, Settling Defendant shall pay all of the United States’ response costs, if any.
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Payments under this Subparagraph 57.¢ shall be demanded and made in the same manner
specified in Subparagraph 57.c. |

| f. All Fulure Response Costs to be paid by Setting Defendant pursuant to
Paragraph 57;. tfu't;ugh 57e. shall be deposited in the Kerr-McGee West Chicago Special
Account within the EPA Hazardous Substance Superfund to be retained and used to conduct or
finance fespnnse actions al or in connection with the Kerr-McGec West Chicago Sitces, or to be
&msfened by EPA to the EPA Hazardous Substance Superfund.

g Reimbursement to the State. By no later than 30 days afler receipt of a
request for reimbursement, Settling Defendant shall reimburse the State for the costs it incurs inl
reviewing and overseeing Natural :Resuurc‘cs Mitigation and Restoration Work (“Staie Costs™).
Settl&g Defendant shall not be required to reimburse any such State Costs in excess of $100,000.
Payment and mailing instructions will be included on the face of each invoice.

E 58, Settling Dcfcndént may contest payment of any Future Response Costs or State
Cb.sts under Paragraph 57 if Settling Defendant dctermines that the Uniled States or the State has
made an accounting ctror or if, with respect to EPA’s Future Response Costs, Settling Defendant
alleges that a cost item that is included represents costs that arc inconsistent with the NCP. Such
ohjection shall be made in writing \I.vithin 30 days of receipt of the bill and must be sent to the
United States (if the United States’ accounting is being disputed) or the State (if the Stafe's
accounting is being dispuled) pursuant to Section XX VI (Nc;tiécs and Submissions). Any such
objection shall specifically identify the contested Future Response Costs or State Costs and the
basis for objcction.l 1n the event of an objection, Settling Defendant shall within the 30 day
period pay all uncontested Future Response Costs to the Unitgd States or State Costs to the State

in the manner described in Paragraph 57. Simultaneously, Settling Defendant shall establish an
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interest-bearing escrow account in a federally-insurcd bank duly chartered in the State of Iltinois
and remit to that escrow account funds equivalent to the amount oi: the contested Future
Response Costs or coﬁtested State Costs. Settling Defendant shall send to the United States or
the State (as applicable), as provided in Section XX VT (Natioés and Submissions), a copy of the
transmittal letter and check paying the uncontested Future Rcsponsc Costs ot uncontested State
Costs, and a copy of the cotrespondence that establishes .a‘nd funds the escrow account, inciuding,
but not limited to, informaiion containing the identity of the bank and bank account under which
the escrow account is established as well as a bank statement showing the initial balance of the
escrow accounl. Simultaneously with establishment of the escrow account, Seltling Defendant
shall initiate the Dispute Résalution procedures in Scction XIX (Dispute Resolution). If the
United States or the State prevails in the dispute, within 5 days of the resolution of the dispute,
S.éttling Defendant shall pay the sums due (with accrued interest) to the United States or the
Siaic, if Staté Costs are disputed, in the manner descﬁhed in Paragraph 57. If Setiling Defendant
ptevails concerning any aspect of the contested costs, Seitling Defendant shall pay thal portion of
the cosls (plus associated accrued interest) for which Settling Defendant did not prevail fo the
United States or the State, if Stale Costs are disputed in the manner described in Paragraph 57;
Settling Defendant shall be disbursed any balance of the escrow account. The dispute resolution
procedures set forth in this Paragraph in conjunction with the procedures set forth in Section XIX
(Dispute Resolution) shall be the exclusive mechanisms for resolving disputes regarding Setlling
Defendant’s obligation to reimburse the United States for its Future Response Costs and the State
for .its State Costs.

59.  Inthe event that the payments required by Subparagraph 56 are not xﬁade'wiﬂﬁn

the dates specified therein or the payments required by Paragraph 57 are not made within 30 days
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of the Settling Defendant’s receipt of a bill, Settling Defenﬂmt shall pay Interest on the unpaid
balance. Tﬁc Interest to be paid on the $1.5 million that Settling Defendant owes within 30 days
of entry of this Consetllt Decree shall begin to accrue on the Effective Date. The Interest to be
'ﬁaid on the $4.5 million that Settling f)efendant owes within 30 days. of Vreceipt of the final |
payruent from the Title X program of the Energy Poiicjr Act of $49,636,191.24 shall begin to
accrue on the date of DOE’s final payment. T:he Interest on Future Responsc Costs and State
Costs shall bégin to accrue on the date of the bill. The Inferqst on the State Costs shall begin to
accruc on the date of the bill. The Interest shall accrue through the date of Settling Defendant’s
payment. Payments of Intcrest made under this Paragraph shall be in addition to such other

_ remediéé or sanctions available to Plaintiffs by virtue of Settling Defendant’s failure to make
timely payments under this Section including, buf not limited to, payment of stipulated penalties
pursuan,t_ to Paragraph 76 or 77 Settling Defendant shall make all payments required by this
Paragraph in the manner described in Paragraph 57.

XVL PayMENT TODOT

60.  Wilhin 30 days of the Effective Dale, Scttling Defendant shall pay to DOT
~§75,000 for DOI’s participation in the implementation of the Mitigation and Restoration Plan and
the projcets related to streambank and streambed restoration. Payment shall be made in
accordance with the procedures set forth in Paragraph 15.c.
XVII. INDEMNIFICATION AND INSURANCE

6l. Seftling Defendant’s Tndemnification of the Uniled Statcs and the State.

a. The United States and the Stale do not assume any liability by entering
into this agreement or by virtue of any designation of Settling Defendant as EPA's authorized

representative under Section 104(e) of CERCLA. Settling Defendant shall indemni(y, save and
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hold harmiess the United States, the State, and their officials, agents, employees, contractors,
subcontrﬁctors, or representatives for or from any and all claims or causes of action arising from, .
or on account of, negligent or other wrongful acts or omissions of Settling Defendant, its officers,
directors, employees, agc'nts, ¢0ntrax:toré., subcontractors, and any persons acting on its behalf or
.under its confrol, in carrying 6ut activities pursuant to thls Consent Decree, including, but not
limited to, any claims arising from any designation of Setﬁing Defendant as EPA's authorized
representatives under Section 104(e) of CERCLA. lurther, Sellling Defendant agrees to'pay the
United States and the State all costs they incur including, but not limited {0, attorncys fees and
other expenscs of litigation and scitlement arising from, ér on account of, claims made against
the United States or the State based on negligent or other wrongtul acts or omissions of Settling =
De_fcndant, its officers, directors, employees, agents, coniractors, subcontractors, and any persons
acting 6h its behalf or under its control, in carrying oul activities pursuant to this Consent Decrec.
Neither the United States nor the State shall be held out as a party to any coniract entered into by
or on behalf of Settling Defendant in carrying-out activities pursuant to this Consent Decree.

Neither Settling Defendant nor any such contractor shall be considercd an agent of the United

States or the State.

| b. The Uniled States and the State ﬁhall give Setlling Defendant notice of any

claim for which the United Statcs or the State plans to seek indemnification pursuant to

Paragraph 61, and shall consult with Settling Defendant prior to settling such claim.

62.  Settling Defcndant waives all claims against the United States and the State for

damages or reimbursement or for set-off of any payments made or (o be made to the United

States or the State, arising from or on account of any contract, agreement, or arrangement

between Setiling Defendant and any person for performance of Work, including, but not limited
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to, claims on account of construction delays. In addition, Settling Defendant shall indemmafy and
hold hﬁmless the United Stéte‘s and the State with respect to any and all ¢laims for damages or
reimbursement arising from or on account of any contract, agréement, or amrangemeni between
Settling Defendant and any person for performance of Work, including, but not limited {0, ¢laims
on account of construction delays.

63.  No later than 15 days beforc commencing any on-site work at the Kress Creek or
STP River QU, Settling Defendant shall secure and shall maintain comprehensive general
liability insurance with limits of five million dollars, combined single limit, and automobile
liability insurance with limits of two million dollars, combined single limit, naming (he United
States and the Stale as additional insureds. In addition, for the duraiion of this Consent Decrec,
Settling Delendant shall satisfy, or shall cnsure that its contractors or subconiractors satisfy, all
app]iéabic laws and regulations regarding the provision of worker's compcnsation insurance for
all pcrsoﬁs performing the Work on behalf of Settling Defendant in furtherance of this Consent
Decree. Prior to commencement of the work at either the Kress Creek Site or STP River QU
under this Consent Decree, Scttling Defendant shall provide to EPA and the State certificates of
such insurance. Seftling Defendant shall resubmit such certificates each year on the anniversary
of the Effective Date. If Scttling Defendant demonstrates by evidence satisfactory to EPA and
the State that any contractor or subcontractor maintains insurance equivalent to that described
above, or insurancc covering the same risks but in a lesser amount, then, with respect to that
contractor or subcontractor, Settling Defendant necd provide only that portion of the insurance

described above which is not maintained by the contractor or subcontractor.
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- XVIIIL. FORCE MAJEUR#

64. - “Force majeure,” for purpoées of this Consent Decree, is defined as any elvent
arising from causes beyond the control of Settling Defendant, of any entity prl)ntrolléd by Settling
Defendant, or of Settling Defendant’s conffractors, that delays or prevents the performance of any
obligation under ttus Cﬂnsént ﬁmree despite Settling Defendant’s best efforts to fulfill the |
obligation. The requirement that Settling Defendant exercises “best efforts {o fulfill the
obligation” includes using best cfforts to anticipate any potential force majeure cvent and best
efforts to address the effects bf any potential foree majeure event (1) as it is ocourring and
(2) following the potential force majeure event, such that the delay is mininized to the greatest
extent possible. “Force Majeure” docs not include financial inability to complete the Wprk ora
failure to attain the Performance Standards in the RODs or SOW or the requirements of the
Mitigation and Restoration Plan. “Force Majeurc” may include an inability to perform
obligations under this Conscnt Decree due to the Local Communities’ den\ial of access to
propetties owned By them or due to the issuance of an injunction by a court of competent
jurisdiction,

65.  Ifany event occurs or has occurred that may delay the performance of any
obligatiqn under this Consent Decree, whether or not caused by a force majenre event, Seitling
Defendant shall notify orally EPA's Project Coordinator or, in his or her absence, EPA's Alternate
Projeci Coordinator or, in the event both of EPA's designated representatives are unavailable, the
Director of the Superfund Division, EPA Region 5, within five days of when Settling Delendant
first knew that the event might cause a delay. Within 30 days thereafter, Settling Defendant shall
provide in writing (o EPA aﬁd the.Statc an explanation and description ofr the reasons for the

delay; the anticipated duration of the delay; all actions taken or to be taken to prevent or
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minimize the delay; a schedule for implementation of any measures 10 be taken to prevent or
mitigate the delay or thc'gefﬁ:ct of the delay; Settling Defendant’s rationale for attrihliting such
delay to a force majeure event if it intends to assert such a claim; and a statement as to whether,
in the opinion of Settliné Defendant, such cvent may cause ot contribute to an ;andangerment to
public health, welfare or the environment. Setfling Defendant shatl include with any notice all
available documentation supporting its claim that the delay was attributable (o a force majeure.
Failurc to comply with the above requirements shall preclude Settling Defendant from asserting
any claim of force majcure for that event for the period of lime ol such failure to comply, and for
any additional delay caused by such failure. Settling De[‘end_ant shall be deemed to know of any
circumsféince of which Settling Defendant, .’any entity controlled by Settling Defendant, or |
Setiling Defendant’s contractors knm'.v or should have known.

66 If BPA, after a reasonable opportunity for review and comment by the Statc; -
agrees tlfat the delay or anticipated delay is attributable to a force majeure event, the time for
pcrfonnﬁﬁce of the obligations under this Consent Decree that are affected by the lorce majeure
event will be extended by EPA, after a rcasonable opportunity for review and comment by the
State, for such time as is neccssary to complete those obligations. An extension of the (ime for
pcrfoﬁnance of the obligations affected by the force majeure event shall not, of itsclf, extend the
time for performance of any other obligation. If EPA, aftér a reasonablc opportunity lor review |
;_md comment by the State, does not agree that the delay or anficipated delay has been or will be
caused by a force majeure event, EPA will notify Seilling Defendant in writing oF its decision, If
EPA, after a reasonable opportunity for review and comment by the State, algrccs'that the delay 1s
attributable to a force majeure event; EPA will notify Settling Defendant in writing of the length

of the extension, if any, for pcrformﬁnce of the obligations affected by the force majeure event.
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67. ° If Settling Defendant elects 1o invoke the dispute resolution procedures sel forth in
Section XIX (Disputc Resolution), they shall do so no later than 15 days after receipt of EPA's
notice. In any such proceceding, Settling Defendant sﬁall have the burden of demdnstxating bya
preponderance of the evidence that the delay or anticipated delay has been or will be caused by a
force majcuré event, thal the duration of the delay lor the extension sought was or will be
warranted under the circumstances, that best efforts we;rc exelrcised to avoid and mitigate the
effects of the delay, and that Seitling Defendant complied with the requircments of Paragraphs 64
and 65, above. I Scttling Defendant carries this burden, the delay at issue shall be deemed not to
be a violation by Settling Defendant of the affected obligation of this Consent Decrec identified
to EPA and the Count,

XTX. DISPUTE RESQLUTION

68.  Unlcss otherwise expressly provided for in this Consent Decree, (he dispule
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes ansing
under or with resp.cct to this Consent Decree. However, the procedures set forth in this Section
shall not apply to actions by the United States to enforce uhligations of Settling Defendant that
have not been disputed in accordance with (his Section.

69.  Any dispute which arises under or with respect to this Consent Decree shall in the
first instanice be the subject of informal negofiations between the parties to the dispute. The
peried for informal negotiations shall nol exceed 20 days from the time the dispute arises, unless
it is modificd by written agrecemend of the partics to the dispute. The dispﬁtc shall be considercd

to have arisen when one party sends the other parties a written Nolice of Dispute.
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70.  Statements of Position.
.a. In the event that the'pa;'ties cannot resolve a dispute by informal

negotiations under the preqeding Paragraﬁh, then the position advanced by EPA shall be
~ considered binding unless, within 20 days after the conclusion of the informal negotiation period,
Settling Defendant invokes the formal dispute resolution procedures of this Section by serving on
the United States and the State a written Slatement of Position on the matter in dispute,
including, but not limited to, any factual data, analysis or opinion supporting (hat position and
any supporiing documentation relied upon by Scttling Defendant. The Stalement of Position
shall specify Settling Defendant’s position as to whether formal dispute resolution should
proceed under Paragraph 71 or Paragraph 72.

b. Within 20 days after receipt of Setiling Defendant’s Statement of Position,
EPA v\;”ill serve on Scttling Defendant i'ts Statement of Position, including, but not limited to, any
factual data, analysis, or opinion supporting that position and all supporting documentation rclicd
upon by EPA. EPA’s Statement of Position shall include a statcment as 1o whether formal
dispute reselution should proceed under Paragraph 71 or 72. Within 7 days afler reccipt of
EPA’s Statement of Position, Settling Defendant may submit a Reply.

¢ If there is disagreement between EPA and Seitling Defendant as 1o
whether dispule resolution should proceed ander Paragraph 71 or 72, the parties to the dispute
shall follow the procedures set forth in the Paragraph determined by EPA (o be applicable.
However, if Settling Defendant ultimalely appceals to the Courl to resolve the dispute, the Court
shall determine which paﬁag;raph is applicable in accordance with the standards of applicability

set forth in Paragraphs 71 and 72.
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71.  Formal dispute rcsolution for disputes pertaining to the selection or adequacy of
any response action and all other disputes that are accorded review on the administrative record
under applicable principles of administralive law shall be conducted pursuant 1o the procedures
set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
includes, without limitation: (1) the adequacy or ;clppmpriateness of plans, proccdures to
implement plans, or any other items requiring approval by EPA and DOi (if applicable) and the
State (if applicable) under this Consent Decrec; and (2) the adequacy of the performance of
response actions taken ﬁursuant to this Consent Decrce. No.thing in this Consent Decree shall be
construcd tq allow any dispute by Settling Defcndant regarding the validity of the provisions of
the RODs.

a. An administrative record of the dispute shall be ﬁainlﬂncd by BPA and
shall contain all statements of position, including supporting documentation, submitted pursuant
to this Section. Where appfopriate, EPA may aliow submission of supplemental statements of
posilion by the partics to the dispute.

| b, The Director of the Superfund Division, EPA Region 5, will issue a final
administralive decision resolving the dispute based on the administrative record deseribed in
Paragraph 71.a. This decision shall be hinding upon Scttling Defendant, subject only to the right
to seek judicial review pursuant to Subparagraphs 71.¢ and d.

c. Any administrative decision made by BPA pursuant to Paragraph 71.b.
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by Sefiling Defendant with the Court and served on all Parties within 10 days of reccipt of
EPA's decision. The motion shall include a description of the matter in aispute, the efforts made

by the pariies to resolve it, the relief requested, and the schedule, if any, within which the dispute
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must be resolved to ensure orderly implementation of this Consent Decrec. The United States
may file a response to Settling Defcndanffs motion.

d In proceedings on any dispute govemed by this Paragraph, Settling
Defendant shall have the burden of demonstrating that the decision df the Superfund Division
Director is atbitrary and capricious or otherwise not in accordance with law. Judicial review of
EPA’s decision shall be on the administrative record compiled pursuant {o Paragraph 71.a.

72.  Formal di spute resolution for disputes that neither pertain to the sclection or
adequacy of any responsc action nor are otherwise accorded review on the administratiﬁ rcc;)rd
under applicable principles of administrative law, shall be governed by this Paragraph.

a. Lollowing receipt of Settling Defendant’s Staternent of Position submilied
pursuant to Paragraph 70, the Direclor of the Superfund Division, EPA Region 5, will issue a
final decision resolving the dispute. EPA's decision shall be binding on Settling Defendant
unless, within 10 days of receipt of the deciston, Settling Defendant files with the Court and
serves on the parties a motion for judicial review of the decision sctting forth the matter in
dispute, the efforts made by the parties to resolve it, the relief requested, and the schedule, il any,
within which the dispute must be resolved to ensure orderly implementation of the Consent
Decree. The United States may file a response lo Sellling Defendant’s motion.

b. Notwithstanding Paragraph § of Section 1 (Background) Qf this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by
applicable principles of law, |

73.  The invocation of formal dispute resolution procedures under this Section shall
not cxtend, postpone or affect in mlly way any obligation of Settling Defendant under this

Consent Decree, not direclly in dispute, unless EPA or the Court agrees otherwise. Stipulated
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penalties with respect to the disputed matter shall continue to accrue in accordance with '
Paragraph 79, but payment shail be stayed pending resolution of the dispute as provided in

. Paragraph 83. Notwithstanding the stﬁy of payment, stipulated penaliies shall accrue from the
first day of noncompliance with any applicable provision of this Consent Decrce. In the event
that Settling Defendant does not prevail on the disputed issue, stipulated penalties shall be
a;ssessed and paid as provided in Section XX (Stipulated Penalties),

74.  For disputes involving reimbursement of State Costs required to be paid pursuant
to Paragraph 57.g, the Statc shall be the party to the dispute and the State shall be substituted for
EPA in each reference 10 EPA made in Paragréphs 70 through 73.

XX, STIPULATED PENALTIES

75.  Scttling Defendant shall be liable for stipulated penalties in the amounts set forth
m Paragraphs 76 ancl 78 to the United States for failure to comply with the requirements of this
Cansent Decree specified below, unless excused under Section XVIII (Force Majeure) or unless
EPA, inits unreviewlable discretion, waives its right to demand all or a portion of the stipulaled
penaliies due under this Section. “Compliance” by Settling Dcfcndént shall include completion
of the activities under this Consent Decrec or any work plan or other plan approved under this
Consent Dceree Identified below in accordance with all applicable requirements ol taw, this
Consent Decree, the SOW, and any plans or other documents approved by EPA pursuant to this
Consent Decree and within the specified time schedules established by and approved under this
Conscnt Decree.

76.  Stipulated Pepalty Amounts - Work,

a. The following stipulated penalties shall accrue per violation per day for

any noncomplianes identificd in Subparagraph 76.b:
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Penalty Per Violation Per Day Pcriod of Noncompliance
$ 750 Lst through 14th day
$1,500 15th through 30th day

$ 4,000 ‘ 31st day and beyond

b. Compliance Milestones,

) Failure to submil the following plans in a timely manner and/or
adequate form: Pre-Design Investigation Work Plan and Final
Design/Remedial Action Work Plan;

(i)  lailure to commence and/or complete pre-design field work and/or

Remedial Action activitics in accordance with the schedule
approved for such work;.

(iii)  Failure to conducl groundwatcr monitoring at the RKP Site in .
accordance with Paragraph 14 and the SOW; ‘ o

(iv)  Failure to commence and/or complete any Mitigation and
Restoration Work in accordance with the schedule approved for
such work;

(v}  Failure to implement any work that may be required under
Paragraphs 16 or 24,

(vi)  Failure to undertakc cmergency response, 1f required, under the
circumstances of Section XTV.

71 Stipulaied Penalty Amounts - Payments. Reports (gther than those specified in

Parapraph 76.5(i}} and Paragraph 31{a).

a. The following stipulated penalties shall accrue per violation per day for
failure to: (i) make timely payments required under Sections VI, XV, XVI ol this Consent
Decree; or (ii} submit limely or adequate reports or other written documents pursuant to this
Consent Decree (other than the written documents identified in Paragraph 76.b(i)); or

tiii) comply with the requirements of Paragraph 31(a).
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Penalty Per Violation Per Dav Period of Noncompliance
$ 500 1st through 14th day
$ 1,000 15th through 30th day
$ 2,000 ' 31st day and beyond

78.  Inthe event that EPA assumes performance of a.portion or all of the Work
pursuant to Paragraph 98 of Section XX.I (C;ovenants Not to Sue by Plaintiffs), Seitling
Defendani shall be liable for a stipulated penalty'in the amount of $1 million.

79. e;. All penalties shall begin to accrue on the day afier the complcte
performange is due or the day a violation oceurs, and shall continue to accrue through the final
day of the correction of the noncompliance or completion of the activily. However, stipulated
penalties shall not accrue: (1) with respect to a deficient submission under Section XT (EPA,

. DOL, and" State Approval of Plans and Other Submissions), during the petiod, if any, beginning

on the 20™ day afler EPA's receipt of such submission until the date that EPA notifies Settling

it
N i T

Defendaﬁt of any deficiency; (2) with respect to a decision by the Director of the Superfund
Division, EPA Region 5, under Paragraph 71.b or 72.2 of Scction X1X (Dispute Resolution),
during the period, if any, beginning on the 7th day afler the date that Scitling Defendant’s reply
to the United States' Statement of Posilion 1$ received until the date that the EPA Region 5
Superfund Director issues a final decision regarding such dispute; or (3) with respeet to judicial
review by this Court of any dispute under Section XIX (Dispute Resolution), during the period, if
. any, heginning on the 7th day after the Court’s receipt of the final submission regarding the
dispute until the dale that the Court issues a final decision regarding such dispute,

| b. Notwithstanding the provisions of Par;agraph 79.a, if Settling Defendant’s

performance of any obligation under this Decree is delayed by the refusal by onc of the Local
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Communities to allow aceess to ils property, stipulated penaities shall not accrue until the
necessary access is obtained, providéd that Settling Defendant cooperates fully with any efforts
by the United Sfates to obtain access, including through the use of the United Staies’ access
authorities under Section 104(e) of CERCLA, 42 U.S.C. § 9604(c).
c. Noth.ing herein shall prevent the simultaneous accerual of separate penaltiés

for separate violations of this Congent Decree.

80.  Following EPA’s determination that Settling Defendant has failed to comply with
a requirement of this Consent Decree, EPA may give Settling Defendant written notification of
the same and describe the noncompliance, EPA may send Settling Defendant a written demand
. for the payment of the penalties. However, penalties shall accrue as provided in the preceding
Paragraph regardless of whether EPA has notified Settling Defendant of a violation.

éi + All penalties accruing undcr this Section shall be due and payable to the United
States within 30 days of Settling Defendant’s receipt from EPA of a demand for paymeni of the
penalties, unlcss Settling Defendant invokes the Dispute Resolution procedures under Section
XIX (Dispute Resolution). All payments to the United States under this Section shalil be pé.id by
certified or cashier's check(s) made payablc to “EPA Hazardous Substances Superfund,” shall be
mailed to U.8, EPA Superfund Accounting, P.O. Box 70753, Chicago, 1. 60673, shall indicate
that the payment is for stipulated penalties, and shall reference the EPA Region and Site/Spill ID
05QS (Kress Creek Site), 05QT (RKP Site), 05QW (STP Site), the DOJ Case Number
90-11-2-07349/1, and the name and address of the party making payment. Copies of check(s)
paid pursuant to this Section, and any accompanying transmittal letter(s), shall be sent to the
Urﬁte,d States as provided in Section XXVI (Notices and Submissions), and to the Regional

Financial Management Officer, in accordance with Section XX VT (Notices and Submissions).
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82.  The paymeni of penaliies shall not alter in any way Settling Defendant’s
obligation to complete the performance of the Work required under this Consent Diecree,

83.  Pcnalties shall continue 1o a?:cme as provided in Paragraph 79 during any dispute
- resolufion period, but need not bé paid until the following:

a. If the dispute is resolved by agreement of by a decision of EPA that is not
apbealed to this Court, accrued penalties determined to be owing shall be paid to EPA Withiﬁ 15
days of the agreement or the receipt of EPA's decision or order;

b. If the dispute is appealed to this Court and the United States prevails in
whole or in part, Sellling Defendant shall pay all accrued penalties determined by the Court to be
owed within 60 days of receipt of the Court's decision or order, excepl as provided in
Subparagraph c below;

<. If the District Court's decision is appcalcd. by any Party, Settling Defendant
shall pay all accrued penalties determined by the District Court to be owing to the United States
into an intercst-bearing escrow acoount with{n 60 days of receipt of the Court's decision or order,
Penalties shall be paid into this account as they continue to accruc, at feast every 60 days. Within
15 days of receipt of the final appcllate court decision, the escrow agent shall pay the balance of
the account to the Uniled States or to Setthing Defendant to the extent that it prevails.

84.  If Settling Defendant fails to pay stipulated penalties when due, the United States
may institute proceedings to collecl t.he penalties, as well as Interest. Seltling Defendant shall
. pay Interest on the unpaid balance, which shall begin to accrue on the date of demand made
pursuant to Paragraph 81.

85.  Nothing in this Consenl Decree shall be construed as prohibilin g, allering, or in

_any way limiting the ability of the United States to segk any other remedies or sanctions available
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by virtue of Settling Defendant’s \.riulation of this Decree or of the statutes and regulations upon

which it is based, including, but nol limited to, penalties pursnant to Section 122(1) of CERCLA,

provided, however, that the United _Slates shall not seck ci\.ril penalties pursuant. to Sectiur‘l- 122(D)

of CERCLA for any violation for which a siipulated penalty is provided herein, except in the

case of a willful vialation of the Consent Decree.

xx COVENANTS NOT TO SUE BY PLAINTIFFS
86,  Linited States. In consideration of the actions that will be 'perfonned and the

payments thai will be made by Sel(ling Defendant under the tenms of the Consent Decree, and

except as specifically provided in Paragraphs 87, 88, 90, and 91 of this Section, the United S!:;ltes

covenants not to suc ot (o take administrative action against _Settling Defendant and Setiling
Defendant’s Related Persons for: {1) response costs paid or to be paid relating to the Kerr-McGee

West Chicago NPL Sites uncler Section 107 of CERCLA; (2) respémsc actions relating 1o the

Kerr-MceGee West.Chicago NPL Sites under Section 106 of CERCLA and Section 7003 of the

Resource Conservation and Recovery Act; and (3) natural resource damages rclating to the RKP,

Kress Creek, and STP Sites under Seclion 107 of CERCLA. Except with respect lo future
liability, these covenanis not Lo sue shall take effect upon the receipt by EPA of the payment
required by Paragraph 56.¢ of Section XVI (Payments for Response Costs). With respect 1o
fixture liability, the covenants not to sue with respect to a particular Site shall lake effect upon.
issuance of the Paragraph 50, 51, 52, or 53 Certification of Completion for the particular Sile in
question. These covenants not to suc are conditioned upon the satisfactory performance by
Settling Defendant of its obligations under this Consent Decree. These covenants n;)t to sue (and
the resarvations thereto) extend only to Setiling Defendant and to Settling Defendants’ Related

Persons; they do not exiend to any other person.
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87.  Llnited States' Pre-certification Reservations. Notwithstanding any other
.pmvisinn of this Consent Decree, the United States reserves, and this Consent Decree is without
. prejudice to the right to:

(a) insﬁtﬁte procecdings in this action ot in 2 new action, or

(b)  issue an administrative order sccking to compel Settling Defendant
to perform further rq;sponse actions relating to a particular Site or to reimburse the United States
for additional costs of response at that Site, if, prior to the Paragraph 50, 51, 52, or 53
Certification of Completion for the particular Site

(1)  conditions at the Site in question, previously unknown to EPA, are discovered, or

(2) information, previously unknown to EPA, is received, in whole or in pari,
and EPA determines that these previously unkniown conditions or information together with any
other relevant information indicales that the response actions for .lhe particular Site in question

are not protective of human health or the environment.

88.  United States' Pogt-certification Resewations. Notwithstanding any other
provision of (his Consent Decree, the United Staies rescrves, and this Conserd Decrec is withoﬁt
prejudice ta the right to:

(@ : in.sliitule pmcecdings.in this action or in. a new action; and/or

(t)  issuc an administrative order secking to compel Seitling Defendant
to perform further response actions relating to a particular Sitc or reimburse the United States for
additional costs of response at that Site, if, subsequent to the Paragraph 50, 51, 52, or 53
Certification of Completion- for a particular Site

(1) .mrhlditions at the Site in question, previously unknown to EPA, are discovered, or

(2)  information, previously unknown to EPA, is received, in whole or in part,

1=
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and EPA detetmines that these previously unknown conditions or this information together with
other relevant information indicate (hat the response actions for t.he particular Site in question is
not protective of human health or the environment.

89.  Forpurposcs of Paragraph 87 (United States’ Pre-certification Rcsérvations}, the
information and the conditions known to EPA shall include only that information a;nd those
condftions known to BPA as of the date the ROD for the Site in question was signed and set forth
in the ROD for that Site and the adminisirative record supporting the ROD. For purposcs of
Paragraph 88 (United States’ Post-certification Reservations), the imformation and the conditions
known to EPA shall include only that information and those conditions known to EPA as of the

date of the Certification of Completion for the Site in Queslion and set forth in the ROD for that
Site, the administrative record supporting the ROD, the posi-ROD a@istré.tivc record, or in
any information received by EPA pursuant to the requirements of this Consent Decree prior to

* the Paragraph 50, 51, 52, or 53 Certification of Completion for the particular Site.

90.  United States” Reservations of Rights reparding Najural Reslourcc Damages,
Notwithstanding any other provision of this Consent Decree, the United States reserves, and this
Consent Decrce is without prgjudice lo, the right {o instilute proceedings against Setthing
Defendant in this action or in a new action for recovery of Natural Resource Damages based on
conditions with respect to the RKP, Kress Creek and STP Siles, unknown to the United States as
of the Date ol Lodging of this Consent Dccree, that cause releases of hazardous substances that
result in injury to, destruction of, or loss of natural resources.

91.  United States’ General reservations of ri ghts. The United States fcserves, and this
Consent Decree is without prcju(_licc to, all rights against Settling Defendant with respect to all

matters nol expressly included wittun Plainti{fs” covenant not to sue. Notwithstanding any other

13



Case 1:05-cv-02318 Document 14 Filed 08/10/2005 Page 75 of 98

provision of this Consent Decrec, the United States reserves all rights againsi Settling Defendant

with respect to:

‘a. claims based on a failuré by Seitling Defendant to meet a requirement of
this Consent Decree;

b. liability arising from the past, present, or future disposal, rclease, or threat

of release of Waste Material outside of the Sites;
| c. liability based upon Settling Defendant’s ownership or operation of the
Sites, ar upon Scttling Defendant’s fransportation, treatment, slorage, or disposal, or the
arrangemcnt for the transportation, treatiment, storage, or disposal of Waste Malerial ét ot in
connection with the Sites, other than as provided in the RODs, the Work, or otherwise ordered by
EPA, afler signature of this Consent Decree by Scttling Defendant;
d.  criminal lability;
c. liability for violations of federal or state law which occur during or after
implementation of the Work;
f. Tiability, prior to the Paragraph 50, 51, 52, or 53 Certification of
Completion for a particular Site, for additional response actions at the Site that EFA determincs
are necessary to achieve Performance Standards in the ROD and SOW for that Site, bui thal
cannot be required pursuant to Parapgraph 16; and
g. liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Kerr-McGee West Chicago NPL Sites.
92,  State of inois. Tn consideration of the actions that will be performed and the
payments that will be made by Seltling Defendant under the terms of the Consent Dec:reé, and

except as speciﬁcally provided in Paragraphs 93, 94, 96, and 97 of this Section, the State of
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Tlinois covenants not to sue or to take admimistrative action against Settling Defendanl and

. Settling Defendant’s Related Persons pursuant to Section 107 of CERCLA, Scetion 7003 of the
Resource Conservation and Recovery Act, or Section 22.2 of the illinois Environmental
Protection Act, for response costs, response ﬁcﬁons or natural resource damages relating to the
R‘K.P’ Kress Creek, and STP Sites. Except with respect to future liability, these covenants not to
.sue shall take effect upon payment of State Costs. With respect to future liability, the .covenants
not to sue with respect to a particular Site shall take effect upon issuance of the Paragraph 50, 51,
52, or 53 Certification of Completion for the particular Site in question. These covenants nol o
sue are conditioned upon the satisfactory performance by Settling Defendant of its obligations
under this Consent Decree, Thesc covenants not (o suc (and the reservations thereto) extend only
to Settling Defendant and to Settling Defendants’ Related Pérsons; they do not extend to any
other person.

93,  State’s Pre-Cerification Reservations. Notwithslanding any other provision of
this Consent Dccree, the State oi'IIllinois reserves, and this Consent Dcérec is withoul prejudice
{0 the right to instilute p-rocccdjngs in this action or in & new action seeking (o cotpcl Settling
Defendant to perform further response actions relating to a i)articular Site or to rpimburse the
State of Tllinois for costs of responsc at that Site, if prior to the Paragraph 50, 31, 52, or 53
Certification of Complction for the particular Site

(1)  condilions at the Site in guestion, previously unknown to the Stale of
llinois, arc discovered, or

(2)  information previously unknown lo the State of Iilinais, is received, in
whaole or in part
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and the State of Illinois determines that these previously unknown conditions or information
together with any otflcr relevant information indicates that &e response actions .for the pariicuiar
Site in question are not protective of human health or the environment.

94.  State’s Post-Certification Reservations. Notwithstanding any other provision of
this Consent Decree, the State of [llinois reserves, and this Consent Decree is without prejudice
to the right to instituic proceedings in this action or in a new action .scekilng to compel Settling
Defendant to perform further response actions relating to a particular Site or to reimburse the
State of Illinois for costs of response at that Site, if subscquent to the Paragraph 50, 51, 52, or 53
Centification of Completion for the particular Site

(1)  conditions at the Sitc in question, previously unknown to the State of
HUlinois, are discovered, or '

(2)  information previously unknown to the State of Ilinois, is received, it
. whole or in part

and the S_tfflte of Tllinois determines that these previously unknown conditions or information
together with any other relevant information indicates that the response actions for the particular
Sile in question are no;t protective of human health or the environment.

95,  For purposes of Paragraph 93 (State’s Pre-certification Reservations), the
information and the conditions known Lo the State of Dlinois shall include only that information
and those conditions known to the State of Tllinois as of the date the ROD for the Site in question
was signed and set forth in the ROD for that Site and the administrative record supporting the
ROD. For purpéses of Paragraph 94 (State’s Post-certification Reservations), ic information
and the conditions known to the State of Tllinois shall include only that information and those
conditions known to the State of Illinois as of the date of the Certification of Completion for the

Site in question and set forth in the ROD for that Site, the administrative record supporting the

T5.
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ROD, the post-ROD administrative record, or in any information received by the State of linois
pursuant to the requirements of the Consent Decree prior to the Paragraph 50, 51, 52, or 53
Cértiﬁcation of Comipletion for the particular Site.

96.  State’s Reservation ufRi ghts reparding Ngtural Resoufce Damages.
Notwithstanding any other provision of this Consent Decree, the State of Illinois reserves, anﬁ
this Consent Decree is without prejudice to, the right to institute procecdings against S&tling
Defendant in this action or in 2 new action for recovery of Natural Resource Damages based on
conditions with respect to the RKP, Kress Creek and STP Sites, unkuown to the State of Hlinois
as of the Date of Lodging of this Consent Decree, that cause releases of hazardous substances
that result in injury lo, destruction of, or loss of natural resources,

97.  State’s General Reservation of Rights. The State of Illinois reserves, and this
Co_nsenf, '-Dccree is without projudice to, all rights against Settling Defendant with respect to all
matters ;_IOt expressly included within Plaintiffs’ covlenant not to sue. Notwithstanding any other
provision of this Consent Decree, the State of [llinois reserves all rights against Settling
Defendant with respect to:

a. claims based on a failure by Settling Defendant (o meet a requirement of
this Congent Decree,

b. lability arising from the past, present, or future disposal, release, or threat
of release of Waste Material outside of the Siles;

c. hability based upon Scitling Defendant’s ownership or operation of the
Sites, or upon Setiling Defendant’s transportation, treatment, storage, or disposai, or the

arrangement for the transportation, treatment, storage, or disposal of Waste Matcrial a1 or in
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congcction with the Sites, other than as provided in the RODs, the Work, or otherwise ordered by
the State of llinois, after signature of this Consent Decree by Settling Defendant;

d. criminal liability;

c. liability for violations of federal or state law which occuf during or after
implementation of the Work;

f liability, prior to the Paragraph 50, 51, 52, or 53 Certification of
Completion for a particular Site, for additional response actions at the Site that EPA determines ‘
are necessary to achicve Performancc Standards in the ROD amnd SOW for that Site, but that
cannot be required pursuant to Paragraph 16.

98, Work Takeover. In the event EPA deiermines that Scttling Defendant has ceased
implementation of any portion of the Work, is seriously or repeatedly deficient or late in its
perfofmancc of the Work, oris implementing the Work in a manner which may cause an
endangerment to human health or the emrironment, EPA may assurnc the performance of all or
any portions of the Work as EPA determines necessary. Settling Defendant may invoke the
procedures set forth in Seclion XTX (Bispule Resolution), Paragraph 71, to dispuie EPA's
deiermination that takeover of the Work is warranted uﬁder this Paragraph, Costs incurred by the
United Statcs in performing the Work pursuant to this Paragraph shall be considered Future
Response Caosts that Setlling Defendant shall pay pursnant to Section XV (Payment for Respénse
Costs).

| 99.  Notwithstanding any other provision of this Consent Decree, the United Siates
and the State retain all authority and reserve all rights to take any and all rcsponse actions

authorized by law.,

. 277
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XXII. COVENANTS BY SETTLING DEFENDANT

' 100. Covenant Not to Sue. Subject to the reservations in Paragraph 102, Settling

Dcfendant herchy covenants not to sﬁe and agrees. nol 10 asserl lémy claims or causes of action
against the United States or the State with respect to the Kerr-Mc(Gee West Chicago NPL Sites or
this Consent Decree, including, but not limited to:

a. any direct or indiréct claim for rcimbursemept from the Hazardous
Substance Superfund (eslablished pursuant to the Internal Revenue Code, 26 U.5.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any ather provision of law;

b. any claims against the United States, including any department, agency or
instrumentality of the United States under CERCLA Sections 107 or 113 related to the Sites, or

c. any claims ansing out of response actions at or in connection with the
Sites, including any claim under the United States Cunstitulio:;, the Stale Constitution, the
Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.8.C. § 2412, as amended, or
at common law. ' ?

Excepl as provided in Paragraph 104 {Waiver of Claims Against De Micromis Partics)
and Parapraph 109 (waiver of Claim-Splitting Defenses), these covenants not to sue shall not
apply in the event that the United States or the State brings a cause of action or issues an order
pursuant to the reservations set forth in Paragraphs 87, 88, 91(b) - (c), 21(f) - (g), 93, 94,

97(b) - (c), and 97(f), but only to the extent that Settling Defendant’s claims arise from the same
response action, response costs, or darmages thal the United States or the State is secking
pursuant to the applicable reservation.

101,  Within 20 days of the Effective Date, EPA and Setiling Defendanf jomntly shall

move to dismiss with prejudice the petition that Seliling Defendant filed with the Environmental
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Appeals Board In the Matter of Kerr-McGee Chemical LLC, Reed-Keppler Park Site, West
Chicago, Illinois, CERCLA 106(b} Petition No. 03-01. |

102. Settliélg Defendant reserves, and this Consent Decree is without prejudice lo,
claims against the Ulnited.States, subject to the provisions of Chapter 171 of Title 2é of the
United States Code, for money da;néges for injury or loss ;.)f property or personal injury or death
caused by the negligent or wrongful act or omission of any employee of the United States while
acting within the scope of his officc or employment under circumstances where the United
States, if a private person, would be liable to the claimant in accordance with the law of the place
where the act or omission occurred. However, any such claim shall not include a clamm for any
damages caused, in whole or in parl, by the act or omission of any person,' including any
contractor, who 1s not a federal emmployec as that term is defined in 28 U.S.C. .§ 2671; nor shall
any such claim include a claim Based on EPA's selection of response actions, or the oversight or
approval of Settlingk Defendant’s plans or activities. The foregoing applies only to claims which
are brought pursuant to any statute other than CERCLA and for which the waiver of sovereign
immunity is found in a statute other than CERCLA.

103. N;Jthing in this Consent Decree shall be deemed to constitute preauthorization of
a claim \;vithin the meaning of Scetion 111 of CERCLA, 42 U.5.C. § 9611, or 40 C.F.R.
§ 300.700(d).

104.  Settling Defendant agrees not to assert any claims and to waive all claims or
causes of action that it may have for all matters relating to the Sites, including for contribution,
against any person where the person’s liability to Settling Defendant with respect to the particular

Site in question is based solely on having arranged for disposal or treatm ent,'or for transport for
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disposal or treatment, of hazardous substances at the Site in questiot, or having accepted lor
transport for disposal or treatment of hazardous substances at the Site in question, if:

a any materials contributed by such pérson to the particular Site in question
mnstiﬁxting Municipal Solid Wasie (MSW) or Municipal Scwége Sludge (MSS) did not exceed
0.2% of the {otal volume of waste at that particular Site; and |

b. | any materials contributed by such person to the particular Site.‘in question
containing hazardous substances, but not constituting MSW or MSS, did not excecd the greater
of (i) 0.002% of the total volume of wasle at that particular Site, or (ii) 110 gallons of liquid
materials or 200 pounds of solid materials.

c. This waiver shall not apply to any claim or cause of action against any
person meeting the above eriteria if EPA has determined that the materials contributed to the
particular Site in question by such person contributed or could contribute significantly to the
cosls of response al that particular Site. This waiver also shall not apply with respect to any
defense, claim, or cause of action that Settling Defendant may have against any person if such
perscn asscrts a claim or cause of action relating to the particular Sile in question against Settling
" Defendant,

XXITIL. BFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

105. Except as provided in Paragraph 104 (Waiver of Claims Against De Micromis
Patties), nothing in this Consent Decree shall be construed to create any rights in, or grant any
cause of action o, any person not a Party to this Conscnt Decree. The preceding sentence shall
not be construed to waive or nullify any rights that any person not a signatory to this decree may
have under applicable law. Except as provided in Paragraph 104 (Waiver of Claims Against De

Micromis Parties), each of the Parties expressly reserves any and all rights (including, but not
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limited to, any right to contribution), defenses, claims, demands, and causcs of action which each
Party may have with respect to any matter, transaction, or occurrence rclating in any way to the
Siies against any person not a Party hereto,

. 106. The Parties agree, and by entering this Consent Decree this Court finds, that
Settling Defendant is entitled, as of the Effective Date, to protection from contribution actions or
claims as provided by CERCLA Section 113(D)(2), 42 U.8.C. § 9613(f)(2) for matters addressed
in this Consent Decree. The “matters addrcssed” in thi§ Consent Decree are alt response actions
taken or to be taken, all response costs incurred or to be incurred by the United States or any
other person with respect to the Sites, and all Natural Resource Damages with respect to the
RKP, Kress Creck, and STP Sites. The “matters addressed” in this settlemont do not includé
those response costs or response actions as to which the United Stales has reserved its rights
under this Consent Decree (c;xcept for claims for failure to comply with this Decreg), in the cvent
that the United States asserts ri ghts against S;.ettling Defendant coming within the scope of such
reservations.

107.  Setiling Defendant agreés that with respect to any suit or claim for contribution
brought by il for matters related to this Consent Decree, Scttling Defendant will notify the United
Slates and the State in writing no later than 60 days prior {o the initiation of such suit or ::laim.‘

108. Settling Defendant aiso agrecs that with respect to any suit or claim for
contribution brought against it for Iﬁattcrs rclated 1o this Consent Decree, Scttling Defendant will
notify in writing the United States and the State within 10 days of service of the complaint on
ther. In addition, Settling Defendant will notify the United States and the State within 10 days
of service or receipt of any Motion for Summary Judgment and within 10 days of receipt of any

order from a court setting a case for trial.
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109, In an.y subsequent administrative or judicial proceeding initiated by the United
States or the State for injunctive relief, rccovery of response costs, or other appropriate relief
'.relating to the Kerr-McGee West Chicago Sites, Settling Defcﬁdmt shall not assert, and may not
maintain, any defense or ¢laim based upon the principles of waivelr, res judicata, collateral
: este_pl.ncl, issue preclusion, claim-splitting, or othcr defenses based vpon any conténtit.;-n that the
claims raised by -thq United States or the State in the subsequent proceeding were or should have
been brought in the instant case; provided, however, that nothing in this Paragraph affects the
cnforceabihity of the coven,aﬁts not {0 sue sct forth in Section X X1 (Covenanis Not to Sue by
Plaintiffs).
XXTIV. ACCESS TO INFORMATION
110. Settling Defendant shall provide to EPA, DO, and the State, upon request, copies
- of all documents and information within its possession or control or that of its contractors or
agents relating to aclivities at the Kerr-McGee West Chicago NPL Sites or to the implementation
of this Consent De&c:c, including, but not limited to, sampling, analysis, chain of custody
records, manifests, tracking logs, receipts, reports, sample traffic routing, correspondence, or
other documents or information rclated to the Work. Settling Defendant shall also make
available to EPA, DOI, and the State, for purposes of investigation, information gathering, or
testimony, Scttling Defeﬁdant’s cmployees, agetits, or representatives with knowledge of relevant
facts concerning the performance of the Work.
111. Business Confideniial and Privileged Documents,
a. | Settling Defendant may assert business confidentiality claims covering
patt ot all of the documents qr' information submitied to Plaintiffs under this Consent Decree to

the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.
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§ 9604{c)(7), 40 C.F.R, § 2.203(b), Scction 7 and 7.1 of the Ii]inois Enviroumental Protection
Act, 415 ILCS 5/7 &17.1, and 35 Til, Adm. Cade Part 130. Documents or information determined
to be confidential by EPA will be afforded the proteciion specified in 40 C.F.R. Part 2, Subpart
B. Ifno claim of confidentiality accompanics documents or inf“onr_xation when they are subiitted
to EPA and {he State, or if EPA has notified Settling Defendant that thé docpmenls or
infotmation is not confidential under the standards of Section 104(c)(7) of CERCLA or 40
C.F.R. Part 2, Subpart B, the public may be given access to such documents or information
Withou‘; further notice to Settling Defendant.
b. Seltling Defendant may assert that cértain documents, records and other
information are privileged under the attomey-clicat privilege or any other privilege recognized by
federal law. If Settling Defendant asserts such a privilege in lien of providing documents,
Settling Defendant shall prbvide the Plainliffs with the following: (1) the title of the docurﬁent,
record, or information; (2) the date of the documen, record, or information; (3) the name and
title of the author of the document, record, or information; (4) the name and title of cach
addressee and recipient; {5) 2 description of the contents of the document, record, or information:
“and (6) the pﬁvilege asserted by Settling Defendant. However, no documents, reports or othc[-‘
information ¢reated or generated pursuant to the requirements of the Consent Decree shail be
withheld on the grounds that (hey are privileged.
112, No claim of confidentiality shall be made with respect to any data, including; hut
not limited 1o, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineeﬂng data, or any other documents or information _evidcncing conditions at or around the

Ketr-MeGee West Chicago Sites.
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XXV. RETENTION OF RECORDS

113, Until 10 years after Seitling Defendant’s receipt of notification pursuant l(;;
Paragraﬁh 54.b of Section XIV (Certification of Completion of the Work), Settling Defcndant-
shall preserve and retain all non-ideatical copies of records and docurmn ents-(including records or
documents in clectronic form) now iln its possession or control or which come mto s possession
or control that relate in any manner to its liability unde-r CERCLA with respect to the
Kerr-MeGee Wesl Chi(_:ago NPL Sites. Settling Defendant must also relain, and instruct its
contractors and agents to preserve, for the same period of time sPeciﬁed above all non-identical
copies of the last draft or final version of any documents or records (including documents or
records in elcctronic form) now in its possessioul or conirq] or which come into its possession or
control that relate in any manner to the performance of the Work, provided, however, that
Settling Defendant (and its contractors and agents) must retain, in addition, copies of all data
generated during the performance of the Work and not contained in the alforementioned
documents required to be retained. Each of the above record retention requirements shall apply
regardless of any corporate retention policy to the contrary.

114. At the conclusion of this document retention period, Settling Defendant shali
notify the United States and the Statc at least 90 days prior to the destruction of any such rccords
or documents, and, upon request by the United States or the State, Setthng Defendant shall
deliver any such records or documents to the United States or the State. Settling Defendant may
assert that certain documents, records and other information are privileged under the
attomey-client privilege or any other privilege recognized by federal law, Ifl Settling Defendant
asserts such a privilege, it shall provide the Plaintiffs with the lollowing: (1) the title of the

document, record, or information; (2) the date of the document, record, or information; (3) the
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name and title of the author of the document, record, or information; (4) the name and title of
eacﬁ addressee and recipient; (5) a description of the subject of the document, record, or
information; and (6) the privilege asserted by Settling Defendant. Howcvcr, no documents,
reports or other information created or generated pursuant to the requircments of the Consent |
Decree shall be withheld on the grounds that they arc privileged.

115, Setlli'ng Defendant hereby certifies that, to the Besl of ils knowledge and belief,
after reasonable inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed
of any records, documents or other information (other than identical copies) relating to its
potential liability regarding the Kerr-McGec West Chicago NP Sites since notification of
potential liability by the United States or the State or the filing of suil against il regarding the
Kerr-McGee West Chiéago NPL Sites and that it has fully complied with any and all EPA
reduests for‘ information pursuant to Scction 104(¢) and 122(e) of CERCLA, 42 U.S.C. 9604(c)
and 9622(c), and Section 3007 of RCRA, 42 U.5.C. 6927.

XX VI, NOTICES AND SUBMISSIONS

116; Whenever, under the terms of this Consent Decree, written notice is required 1o be
given or a report or other document is required to be sent by one enlity (o another, it shall be
directed to the individuals at the addresses specified !)elow, unless those individuals or their
successors give notice of a change to the other Parties in writing. Techuical documents
submitted by Kerr-McGee pursuant to this Consent Deeree should be submitied lo Rebecca Frey,
John Rognce, Thomas Williams, Richard Allen, and Beth Whetsell, and, consistent with
Paragraph 39, will be submitted electronically. All notices and submissions shall be considered

effective upon receipt, unless otherwise provided. Writlen notice as specified herein shall
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constitute complete satisfaction of any written notice requirement of the Consent Decree with
respect to the United States, EPA, DOL, the State, and the Settling Defendant, respectively.

As to the United States; Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.0, Box 7611
Washington, D.C. 20044-7611
Re: DJ #90-11-2-07349/1
and

Director, Superfund Division

United States Environmental Protection Agency
Region 5

77 W. Jackson Blvd.

Chicago, IL 60604

and OFice ol the Solicitor
' United States Department of Interior
Division of Parks and Wildlife
1849 C Strect N.W. '
Mail Stop 6557
Washinglon, DC 20240

Asto BPA: ' Rcbecca Frey
- EPA Project Coordinator

Uniled States Cavironmental Protection Agency
Region 5
77 W. Jackszon Blvd.
Mail Codc 8R-6]
Chicago, 1L, 60604
frey.rebecca@epa.gov

Mary Fulghum

Associate Regional Counsel

United States Envivonmental Protection Agency
Region 5

77 W. Jackson Blvd.

Mail Codc C-14]

Chicago, IL 60604
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As to the Fish and Wildlife Service:

John Rogner

Supervisor, Chicago Field Office
United States Fish and Wildlife Service
Region 3

1250 S. Grove Ave.

Barrington, IL 60010
johnt_rogner@fws.gov

As to the EPA Regional Financial Managernent Officer:

As to the State:

Financial Management Officer

.8, Environmenial Protection Agency
Region 5 Mail Code ME-10]

77 W. Jackson Blvd.

Chicago, TL 60604

Gerald T, Karr

Assistant Attorney General
Environmental Bureau

188 W. Randolph Si., 20” Floor
Chicago, IL 60601

Michelle Ryan

Tilinois Environmental Protection Agency
1021 N. Grand Ave. East — P.O. Box 19276
Springfield, 1L 62794-9276

Stan Yonkauski

Tilinois Department of Natural Resources
One Natural Resources Way

Springfield, 1L, 62702

JEPA State Project Coordinator

Thomas C. Williams

NPL Unit

Burea of Land

IHlinois Environmental Protection Agency
P.Q. Box 1515

LaSalle, llinois 61301-3515
thomas.williams@epa.state.il.us
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IDNR State Projcet Coordinator

Beth Whetsell

Eco-Toxicologist

Ilinois Depé,rhnent of Natural Resources
~ One Natutal Resources Way

Springfield, llinois 62702

bwhetsell@dnrmail state.il.us

Richard Allen, Chief

Bureau of Environtmental Safety
Division of Nuclear Safety

Illinois Emergency Management Agency
1035 Outer Park Drive

Springfield, Mincis 62704

As to Settling Defendant: Law Department
' Attn: General Counsel
Kerr-McGee Corporation

123 Robert 5. Kerr Avenuc
Oklahoma City, OK 73102

John T. Smith, I

Covington & Burling

1201 Pennsylvania Ave., NW
Washington, 2C 20004-2401

XXVIL ErreCrive DATE

117, The effective date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court, cxcept as otherwise provided herein.

XAV RETENTION OF JURISDICTION

118.  This Court retains jurisdiction over both the subject matter of this Consenl Decree
and Settling Defendant for the duration of the performance of the terms and provisions of this
Consent Decrec for the purpose of enabling any of the Parties to apply to the Court at any time

for such further order, dii'ection, and relief as may be necessary or approptiate for the
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construction or modification of this Consent Decree, or to effectuate or enforee compliance with

. its terms, or to resolve disputes in accordance with Section XTIX (Dispute Resolution) hereof.

XXIX. APPENDICES

119. The following appendices are attached to and incorporated into this Consent

Appendix P

Decree:
Appendix A Conceptual Mitigation and Restoration Design Plan
Appendix B General depiction of the Kress Creek Site
Appendix C Kress Creek Site Record of Decision
Appendix D 676 properties currently constituting the RAS
Appendix E - RAS Record of Decision
Appendix F RAS Unilaterai Administrative Order
Appendix G RI/FS Administrative Order on C;:insent
Appendix H RKP Site Record of Decision
Appendix T General depiction of the RKP Site
Appendix J RKP Unilateral Administrative Order
Appendix K Statcment of Work
Appendix L General depiciion of the STP Site
Appendix M STP Site Record of Decision
Appendix N STP ROD Clarifying Memoranduen to File
Appendix O ~ General Depiction of the STP Upland OU

STP Upland QU Administrative Order on Consent
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XXX. COMMUNITY RELATIONS -
120. A community relations plan for the.Kerr—McGee West Chicago NPL Sites already
exists. Setthing Defendant shall cooperate wilh BPA and the State in updating the community
relations plan, if necessary, and providing mfongaﬁon regarding the Work to the pubtic, As
requested by EPA or the State, Sctiling Defendant shall participate in the preparation of such
information for dissemination to the public and in public meetings which may be held or
sponsored by EPA or the Stale lo expluin activities at ot relatiﬁg to the Kerr-McGee West
Chicago Sites. ¢ |
| XXXI. MODIFICATION

12]. Schedules specificd in this Cansent Decree for completion of the Work may be
modified by agreement of EPA and DOI (if pertaining to Mili g;ation and Rcstoratic;n Work) and
Settling Tiefendant. All such modifiﬁations shall be made in writing.

122 Except as provided in Paragraph 16, no material modifications shall be made to
the SOW without written notification to and written approval 6f the United States, Settling
Defendant, and the Court, if such modifications fundamenially aller the basic features of the
selected remedy within the mcaning of 40 C.F.R. 300.435(c)(2)(B)(ii). Prior (o providing its
approval o any such material modification, the United States will provide the Statc with a
reasonable opporlunity to review and comment on the proposed modification. Modifications to
the SOW that do not materially alter that document, or material modifications to the SOW that
do not fundamentally aller the basic features of the selected remedy within the meaning of 40
C.F.R.300.435(c)(2)(B)(ii}, may be made by written agreement between EPA and Settling .

Defendant.
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123.  Nothing in this Decree shall be deemed lo altc.r the Court's power to enforce,
supervise or approve modifications to this Consent Decree.
XXXII. LODGING AND OPPORTUNITY FQR PUBLIC COMMENT
124,  This Consent Decree shall be lodged with the Court for a period of not less tﬁan

thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of .

" CERCLA, 42 U.8.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States re'.sérvcs the right to
withdraw or withhold iis consent if the comments regarding the Consent Dectee disclose facts or -
considerations which indicate that the Consent Decree is inappropriale, impropet, or inadequate,

' Settling Defendant consents to the entry of this Consent Decres without further notice.

125.  If for any reason the Court should decline to approve this Consent Decree in the
form prcsented,' this agreement is voidable at the sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties.

‘. XXX, SIGNATORIES/SERVICE

126. The Assistanl Attorney General for the Environment and Natural Resources
Division of the Department of Justice and the undersighed representatives of the Settling
Defendant and the State of Illinois certify that they are fully authorized to enter into the terms and
conditions of this Consent Decree and to execute and legally bind such Party to this document.

127,  Settling Defendani hereby agrees not to oppose entry of this Consent Qccree by
this Court or to challenge any provision of this Consent Decrce unless the United States has
notified Scttling Defendant in writing that it.no longer supporis entry of the Consent Decree,

128.  Settling Defendant shall ident.i fy, on the attached signature page, the name,
address and lelephone numbc.r of an agent who is authorized {0 accept service of process.by mail

on hehalf of Scitling Defendant with respect to all maiters arising wnder or rclating to this

91~
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"Consent Decree. Settling Defendant hereby agrees to accept service in that manner and (o waive
the formal service requircments set forth in Rule 4 of the Federal Rules of Civil Procedure and.

. any applicable local rules of this Court, inclﬁding, but not limited to, service of a summons. The
parties .;agree that Settling Defendant necd not file an answer to the complaint in this action unless
or until the court expressly declines to enter this Consent Decree.

XXXTV. FiNAL JUDGMENT

| 129. Tﬁis Consent Decrce and its appendices constitute the final, complete, and
exclusive agreement and understanding among the Parties with respect to the scitlement
embodicd in the Consent Decree. The Parties acknowledge that there are no representations,
agrecments or understandings relating to the settlement other than those expressly contained in
this Consent Decree. .

130. Upon approval and entry of this Consent Decree by the Court, this Consent

Decree shall constilute a final judgment between and among the United States, the State of

Tllinois, and Settling Defendant. The Court finds that there is no just reason for delay and

therefore enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.
$0O ORDERED THIS Wﬂ DAY OF A’Ubw}' 2005

UNITED §PATES DISTRICT JUDGE
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J

L 4

- - THE UNDERSIGNED PARTY enters into this Consent Decree in the matter o‘f United States and illiawis :
- ¥. Kerr-MeGee Chemical LLC, relating to the Kerr-MoGec West Chicago NPL Sites.

FOR THE UNITED STATES OF AMERICA

- Afiges

Date

KBLIZ A. JOHNSON

Environment and Natural Resources Division
U.S. Department of Justice
Washingion, D.C. 20530

WILLIAM D. BRIGHTON

- Assistant Section Chiel
Environmental Enforcement Section -
Environment and Natural Resources Division .
U.S. Departmeni of Justice
P.O. Box 7611

Ben I'ranklin Station

Washington, D.C. 20044-7611

(202) 514-2244

?}'m |

PATRICK 1. FITZGERALD
United States Attomey
Northem District of Hlinois

By:
Date : . - LINDA A. WAWZENSKI
' : Assistant United Siates Attorncy
219 8. Dearbom St.
Chicago, IL 60604
(312) 353-1994
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- THE WDERS;E}NED PARTY enfers into this Consent Décree'in thic matter of United States angd Illinois
¥ Kem:M GeeChe Nical LLC, reiating to the Keir-MeGee West Chicago NPL Sites.

—~

3)358)os” sy
Date - | BHARAT MATHUR. |
' R ' , Acting Regional Administrator, Region 5
' S U.S, Enviranmental Protection Agency

77 W. Yackson Blvd.
Chicago, Il 60604
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THE UNDERSIGNED PARTY enters into this Consent D:':cree in thc matter of United States aﬁd Tlineis
Ren-MeCiee Chemical LTC, relating to the Kcrr-Mchc West Chicago NPL Sites. '

N \(%w—

THmkAs V. SKINNER
Acting Assislant Administrator for the
Office of Enforcement and Compliance
Asgsurance
U.S. Environmental Protection Agency
1200 Penngylvania Ave,
" Maii Code 2201 A
Washington, DC 20460
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J.'
C

. THE LWDERSIGNED PARTY entets into thm Consent Decree in the matter of United States and Nlinois
W Kg_]I-Mche Chemical LIC, rclatmg to the Kerr-McGee West Chicago NPL Sites

FOR THE STATE OF ILLINOIS

e . LISA MADIGAN
Date B - Altorey'General of the State of Tilinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbhestos ngatmn
Division

Environmental Bureaun
Assistant Aftorney General

. ILLINOIS ENVIRONMENTAL PROTECTION
' ' AGENCY, as Trustes

ILLINOIS DEPARTMENT OF NATURAL
RESQURCES, as Trustee

n&ﬁ: Yodods
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Date ' o GREGORY F. PILCHER
Senior Vice President and Secrotary
Kemr-McGee Chemical LIC
123 Robert 8. Kerr Avenue
Oklahoma City, OK 73102

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Natne; CT Corporation
Address: 208 South LaSalle St.
Chicago, [E. 60604



