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VEMORANDUM OF UNDERSTANDI NG
(Upper Arkansas River Basin)

Thi s Menorandum of Understanding ("MOU') is entered
into as of the Effective Date (as defined in paragraph 7(j)
bel ow), by and anong the United States (by and on behal f of,
the United States Departnent of the Interior ("DA") and the
United States Environnmental Protection Agency ("EPA")); the
State of Col orado (by and on behalf of the Col orado
Depart nent of Public Health and Environnment, the Col orado
Departnent of Natural Resources, and the Colorado Ofice of
the Attorney General (collectively "the State"));
Resurrection M ning Conpany and Newnont M ni ng Corporation
(collectively "Resurrection"); ASARCO I ncor por at ed
("ASARCO'); and the Res- ASARCO Joint Venture as an
expression of their nmutual good faith and interest in
eval uati ng and, as appropriate, conducting restoration in
the Upper Arkansas River Basin and response activities in
the Eleven-M |l e Reach. The United States, the State,
ASARCO, Resurrection and the Joint Venture are herein
referred to individually as a "Party" and collectively as
the "Parties.” ASARCO Resurrection, and the Res- ASARCO
Joint Venture are collectively herein referred to as "the
M ning Conpanies.” DO and the State are herein referred to
collectively as the "Trustees." For the purposes of this
MOU, “restoration” includes restoration, replacenent, or
acqui sition of the equivalent of injured natural resources.

For purposes of this MOU, the "Upper Arkansas River
Basin" is defined as the portion of the Arkansas R ver from
its headwaters downstreamto and i ncl udi ng Puebl o Reservoir
The "El even-M | e Reach"” is defined as the 500 year
fl oodpl ain portion of the Upper Arkansas River Basin
begi nning at the confluence of the Arkansas R ver and
California @Gul ch and extendi ng downstream for approxi mately
11 mles.

PURPCOSE
This MOU is intended to facilitate:

1. the identification and restoration of injured
natural resources in the Upper Arkansas River Basin;

2. cooperation between the Trustees and EPA and
coordi nation of EPA s potential response actions and the
Trustees’ potential restoration efforts in the Eleven-MIle
Reach;



3. the settlenent of clainms anong the Parties, if any,
i ncl udi ng:

a. clains by the Trustees for natural resource
damages in the Upper Arkansas River Basin;

b. «clains by EPA under the Conprehensive
Envi ronnent al Response, Conpensation, and Liability Act
("CERCLA"), the Resource Conservation and Recovery Act
("RCRA"), and the Clean Water Act ("CWA") concerning the
El even-M | e Reach; and

c. clains by the State under CERCLA, RCRA, CWA
or State counterpart statutes concerning the Upper Arkansas
Ri ver Basin.

BACKGRCOUND

A. DA and the Departnent of Agriculture (“USDA’) have
been designated as Federal trustees for natural resources
pursuant to CERCLA and Executive Order No. 12580. DO and
USDA are concerned that natural resources within their
trusteeship may have been injured in the Upper Arkansas
Ri ver Basin due to rel eases of hazardous substances
resulting frommning-related and other activities in and
around Leadville, Col orado.

B. The Col orado Attorney General and the respective
Executive Directors of the Col orado Departnent of Public
Heal t h and Environnent and the Col orado Departnent of
Nat ural Resources have been designated as the State trustees
for natural resources.

C. EPA has been del egated authority to respond,
consistent with the National Contingency Plan ("NCP') and as
necessary to protect human health and wel fare and the
environment, to the release or threat of rel ease of any
hazar dous substance into the environnent.

D. The M ning Conpani es, along with various other
I ndi viduals and entities, including but not limted to Hecla
M ni ng Conpany, Denver & Rio G ande Western Railroad
Conmpany, and the United States, allegedly have been invol ved
in mning or mning-related activities in and around
Leadvill e, Colorado. Those historic activities may have
contributed to the deposition of mning-rel ated wastes
wi thin the Upper Arkansas River Basin fromwhich there nmay
have been rel eases or threats of rel eases of hazardous



subst ances.

E. The M ning Conpani es assert that, to the extent
they are liable for any natural resource danages or for
response actions or response costs in the Upper Arkansas
Ri ver Basin, such liability is limted.

F. The Trustees and the M ning Conpanies desire to
reach a settlenment of clains, if any, that the Trustees may
have or coul d assert against the M ning Conpanies for
natural resource damages in the Upper Arkansas R ver Basin.

G EPA and the M ning Conpanies desire to reach a
settlenment of all CERCLA, RCRA, and CM clains, if any, that
the United States may have or could assert against the
M ni ng Conpanies for response actions or response costs
arising fromor relating to the El even-M | e Reach.

H The State and the M ning Conpanies desire to reach
a settlenent of all CERCLA, RCRA, and CMA or State
counterpart statutory clains, if any, that the State has or
may have against the M ning Conpanies arising fromor
relating to the Upper Arkansas River Basin.

|. The Parties are willing to participate in a
vol untary, cooperative effort as described in this MU so
long as no party is prejudiced if a settlenent of clains is
not achi eved.

J. The Parties are aware of the interest of private
| and owners and the public with regard to possible injuries
to and restoration of natural resources within the Upper
Arkansas River Basin and with regard to the renoval or
remedi ati on of hazardous substances within the Eleven-Mle
Reach. The Parties intend to coordinate activities with
such property owners and ot her interested persons or
entities.

AGREEMENT

1. Negotiations

a. The Parties will enter into settlenent
negoti ations intended to fully resolve the liability, if
any, that the M ning Conpanies may have pursuant to CERCLA,
RCRA, or COWMA for natural resource danages, response costs,
or other matters or actions relating to the rel ease or
threat of release of mning-rel ated hazardous substances
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concerning the Upper Arkansas River Basin; provided,
however, that EPA's participation in the negotiations wl|
be limted to the El even-M 1| e Reach.

b. The Parties agree that such negotiations wll
be nediated by a neutral third party acceptable to al
Parties. The United States, State, Resurrection, and ASARCO
will share equally (1/4 paid by each Party) the fees and
expenses of the mediator. Wthin sixty days after entering
into this MU, the Parties will develop a plan and schedul e
for negotiations.

c. These settlenent negotiations shall be
confidential in accordance with applicable |aw. Any
settlenent of clains will be incorporated into a consent
decree or admi nistrative order, as appropriate, and nade
avail abl e for public notice and conment.

2. Study of the Eleven-MI| e Reach

a. The Parties will select a nutually acceptable
team of expert consultants (the "Consulting Teant') whose
primary purpose shall be to informthe settlenment process by
eval uati ng possible inpacts on natural resources within the
El even-M |l e Reach resulting fromthe rel ease of hazardous
substances relating to past mning-related activities in and
around Leadville, Colorado. 1In addition, the Consulting
Team wi || develop alternatives for addressing any identified
inpacts wthin the Eleven-M 1| e Reach, including the
identification of specific restoration projects or actions,

and will undertake other activities as directed by the
Parti es.

b. In evaluating and identifying appropriate
restoration actions for the El even-MI| e Reach, the
Consulting Teamwi || consider the results of investigations

currently being conducted on behal f of EPA concerning the
chem cal and physical properties of the tailing and sedi nent
deposits in, and the geonorphol ogy of, the Eleven-MIle
Reach. The Consulting Team also will consider all other
pertinent available information. In developing restoration
alternatives, the Consulting Team shall consider ongoi ng and
proposed renoval and renedial activities that are being
conducted or wll be conducted by the M ning Conpanies, the
United States, and others on the California Gulch NPL site.

c. The Consulting Teamw Il consist of no nore
than six individuals with scientific expertise in
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di sciplines relevant to natural resources injury

determ nation and restoration. Those areas of expertise
shoul d i ncl ude but not necessarily be limted to:
terrestrial biology, toxicology, aquatic biol ogy/water
quality, fluvial geonorphol ogy, and habitat
restoration/revegetation. Menbers of the Consulting Team
shall be mutually agreeable to all of the Parties and shal
i ncl ude one nenber of DA’s technical staff.

d. The work of the Consulting Teamw || be guided
by a work plan(“Wrk Plan”)devel oped by nutual agreenent of
the Parties. The Wrk Plan shall establish guidelines for
the functioning of the Consulting Teamand its interaction
with the Parties and will be designed to ensure appropriate
oversi ght, guidance, and nanagenment by the Parties w thout
conprom sing the scientific independence and integrity of
t he Consul ting Team

e. The Trustees will retain all of their
authorities to make deci sions concerni ng assessnent and
restoration i ndependent of the work done by the Consulting
Team Reports prepared by the Consulting Teamw || not be
bi ndi ng on any of the Parties, but nay be used by any Party
as part of the settlenent negotiations.

f. Nothing in this MU shall in any way restrict
or limt the nature or scope of response actions that may be
required by EPA or the State in exercising their respective
authorities under Federal or State |aw

g. Resurrection and ASARCOwi |l pay all fees and
expenses incurred by the Consulting Team including DO"'s
techni cal staff nmenber’s salary and benefits, in performng
tasks set forth in the Wrk Plan and any additional tasks
deened necessary by the Consulting Team and approved in
witing by the Parties. Al such costs nust be incurred
pursuant to and in accordance with a witten budget approved
I n advance by the Parties. Budgets nay be approved on a
task by task basis. Resurrection and ASARCO shal |l be
responsi ble for all contractual matters (for exanple,
techni cal services agreenents, billing, etc.) involving non-
governnmental nenbers of the Consulting Team

h. Al funding contributed by the M ning
Conmpani es for work done by the Consulting Teamto inpl enent
the Work Pl an shall be considered assessnent costs and shal
be credited against the liability, if any, that the M ning
Conmpani es may have for natural resource danmages, including



assessnent costs, in the Upper Arkansas River Basin. This
provi sion shall survive the term nation of this MOU.

3. Downst r eam Sur vey

a. The Trustees and the M ning Conpani es
acknow edge that in order for the Mning Conpanies to fully
resolve their liability, if any, for natural resource
damages in the Upper Arkansas River Basin, additional
informati on may be required regarding potential inpacts to
natural resources in the portion of the Upper Arkansas R ver
Basi n downstream fromthe El even-M|e Reach, to and
i ncl udi ng Puebl o Reservoir (the "Downstream Area"), caused
by rel eases of hazardous substances from m ning-rel ated
activities.

b. In order to evaluate potential liability and
plan for appropriate restoration, if any, in the Downstream
Area, the Trustees and the M ning Conpanies will direct the
Consulting Teamto conduct a literature review to deterni ne
the nature and extent of available information regarding
nat ural resources and associated inpacts to natural
resources in the Downstream Area. As part of its reviewthe
Consul ting Team shall identify additional information that
IS necessary to evaluate inpacts to natural resources and
shal | propose alternatives for the collection of such data.

c. Following conpletion of the literature
review, the Trustees and the M ning Conpanies will determ ne
whet her additional information is needed and, if so, wll
devel op a detailed study plan to collect such information.
The plan wll be inplenmented as directed by the Trustees and
t he M ni ng Conpani es.

d. The restoration planning process, if any, for
t he Downstream Area will be determ ned during settl enent
negoti ati ons.

e. Funding for the collection of necessary
additional information will be equally shared by DA,
ASARCO, and Resurrection (1/3 to be paid by each) and w |
be consi dered costs of assessnent. All such costs nust be
incurred pursuant to and in accordance with a witten budget
approved in advance by the Parties. DO’'s contribution wll
be based upon the availability of funding.

f. Al funding contributed by the M ning
Conpani es or the Trustees for work done in accordance with
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this section of the MOU shall be considered assessnent

costs. Funding contributed by the M ning Conpani es shall be
credited against the liability, if any, that the Mning
Conpani es may have for natural resource damages, i ncluding
assessnment costs, in the Upper Arkansas River Basin. This
provi sion shall survive the termination of this MOU.

4. Airshed Survey

a. The Trustees and ASARCO acknow edge that in
order to fully resolve ASARCO s liability, if any, for
nat ural resource damages in the Upper Arkansas River Basin,
additional information may be required regardi ng potenti al
impacts to natural resources resulting fromthe rel ease of
hazar dous substances through its snelter stack em ssions and
subsequent deposition. The area of deposition shall be
referred to as the “Airshed”.

b. In order to evaluate liability and plan for
restoration, the Trustees and ASARCO wi || direct the
Consul ti ng Team and/ or ot her agreed upon individuals to
conduct a literature review pertinent to the surroundi ng and
potentially inpacted Airshed. The purpose of the literature
reviewis to determine the nature and extent of avail able
i nformati on regardi ng natural resources and associ at ed
i mpacts to natural resources in the surrounding Airshed.

c. Following conpletion of the literature review,
the Trustees and ASARCO wi || determ ne whet her additiona
information is needed and, if so, will develop a detailed
study plan to collect such information. The plan will be
i npl enented as directed by the Trustees and ASARCO.

d. The restoration planning process, if any, for
the Airshed will be determ ned during settlenent
negoti ati ons.

e. Funding for the literature review and for the
col l ection of necessary additional information will be
provi ded by ASARCO according to a witten budget approved by
ASARCO and the Trustees, and will be considered costs of
assessnent.

f. Al funding contributed by ASARCO for work
done in accordance with this section of the MU shall be
consi dered assessnent costs and shall be credited agai nst
the liability, if any, that ASARCO may have for natura
resource danmmges, including assessnment costs, in the Upper
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Arkansas River Basin. This provision shall survive the
termnation of this MOU

5. Products, Budget, and Schedul e

a. The Parties wll seek to conplete tasks
according to the schedule set forth in Attachnent A

b. The Parties may, by mutual agreenent, nodify
the tasks to be conpleted and the schedul e or budget as
reasonabl y necessary.

6. Coordination and Public |nvol venent

a. The Parties recognize that the public has
interests in the restoration of natural resources throughout
t he Arkansas Ri ver Basin.

b. The Parties recognize that nost of the |and
adj acent to the Arkansas River within the El even-M | e Reach
is privately owned and perm ssion to access those properties
wi |l be necessary to inplenent assessnent, restoration, or
response activities.

c. In order to serve the interests of the public,
the Parties will establish a teamto develop a public
participation plan wth input froml|andowners and ot her
interested nenbers of the public, including | ocal elected
officials. Before inplenentation of the Wirk Plan, the
Parties will conplete preparation of the public
participation plan and seek appropriate public input.

d. Public corment will be sought on restoration
plans prior to inplenmentation. Applicable |aw may require
addi ti onal public involvenent.

e. The Parties will coordinate and sequence
response actions and restoration projects for the El even-
M| e Reach so as to optim ze beneficial inpacts to the
envi ronnment and natural resources and to avoid duplicative,
i nconsi stent, or counter-productive activities.

f. DO and USDA- Forest Service, Rocky Muntain
Regi on ( USDA- Forest Service) have entered into a Menorandum
of Agreenent (MOA) (Attachnent B). The MOA will provide for
coordi nati on between DA and USDA- Forest Service on natura
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resource issues in the Upper Arkansas R ver Basin related to
the inplenentation of this MoU

7. Termand Effect of this MU

a. This MU is intended to facilitate settl enent
di scussions anong the Parties and to provide a basic
framewor k for such discussions. The participation of the
Parties in such discussions is purely voluntary in nature
and cannot be conpelled. Any Party may, in its sole
di scretion, withdraw fromthis MOU at any tinme, for any
reason whatsoever, without liability, by first providing to
the remaining Parties a witten notice of its intention to
wi thdraw fromthis MU ("Notice of Wthdrawal "). The Notice
of Wthdrawal shall include the date of the notice ("Notice
Date") and a brief description of the reason the Party
intends to withdraw fromthe MOU. The Notice of Wthdrawal
shall be sent by registered mail, certified mail, overnight
carrier, or telefacsimle on the Notice Date to the contacts
listed in Attachnent C. Any Party may change its contact by
first providing witten notice to the other Parties. The
Parties agree that during the thirty day period foll ow ng
the Notice Date they will seek to informally resolve any
di spute that is the basis for the Notice of Wthdrawal.
Unl ess the Party that provided the Notice of Wthdrawal
wi t hdraws such notice, in witing, during the thirty-day
period, that Party shall be deened to have wi thdrawn from
this MOU on the 31t day after the Notice Date.

b. It is the intent of the Trustees and the
M ni ng Conpani es that the M ning Conpani es' potenti al
liability for injured natural resources, if any, in the
Upper Arkansas River Basin be fully resolved as part of the
settlement process set forth in this MOU At this tine, the
Parties mutual ly expect that a settlenent of the M ning
Conpani es’ potential liability will not involve a paynent of
nonet ary danages for |ost use or services of natura
resources. The Trustees do not waive any claimthat may
exist with respect to possible damages for | ost use of
natural resources, but the Trustees conmt to trying to
achieve a full settlenent of the M ning Conpanies’ potential
liability based on the restoration of injured natural
resources and the services they provide rather than nonetary
damages.



c. The Parties recognize that this MU does not,
and cannot, address all the circunstances and issues that
may arise during negotiations. The process undertaken as
outlined in this MU w Il be dynamc in nature, and may
change over tine by witten agreenent of the Parti es.

d. This MU is not intended to, and shall not
create any rights in any person who is not a party to this
MOU.

e. It is the intent and conmtnment of the Parties
that all data and other information necessary for a ful
resolution of the Mning Conpanies' potential liability for

injured natural resources in the Upper Arkansas R ver Basin
be obtai ned pursuant to the processes set forth in this MOU.
Not wi t hst andi ng that fact, any Party may conduct ot her
studies relating to natural resources injuries and
associ at ed damages in the Upper Arkansas River Basin that
are outside the scope of this MU In order to facilitate
the settlenent process, prior to undertaking any study
outside the scope of this MU, the Party intending to
conduct such study shall notify the remaining Parties in
witing of its intent to perform such study and shal

provide to the remaining Parties a brief summary of such
proposed study. Such information shall be provided to the
remai ning Parties no later than 10 working days prior to the
proposed start of such study, and the Party intending to
conduct such study shall in good faith consider any conments
submtted by the remaining Parties regardi ng such proposed
activities. The purpose of this provision is to support
good faith negotiations. The Trustees and EPA retain final
authority to decide on studies each nmay conduct within the
Upper Arkansas River Basin.

f. The Parties agree that neither this MOU, nor
any Party’s consent to enter into this MO, nor any actions
by any of the Parties in accordance with or related to this
MOU, shall in any way constitute or be construed as an
adm ssion of liability, statenment against interest, or a
concession by any of the Parties of any factual or |egal
matters. Neither this MO, a Party's consent to enter into
the MOU, nor any action taken by a Party pursuant to the MOU
shall be adm ssible in evidence agai nst such Party.

g. The M ning Conpanies agree that if this MU is
term nated, notwi thstanding such term nation, costs
aut hori zed by the Trustees and the M ning Conpani es and
incurred by any Party, except EPA, in fulfilling such
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Parties’ commtnents under this MOU shall be considered part
of the overall costs of a natural resource danage assessnent
for the Upper Arkansas River Basin. The M ning Conpanies
agree that, in any subsequent litigation that may arise
anong the Parties, the Mning Conpanies will not assert that
such costs were not incurred in conpliance with 43 CF. R
Part 11. The M ning Conpanies reserve the right to
chal | enge such costs on any grounds otherw se available to
them and reserve the right to challenge any costs incurred
by the Trustees that were not authorized by the Trustees and
the M ning Conpani es on any basis, including challenges to

t he reasonabl eness of these costs. This subparagraph shal
survive termnation of this MU

h. If this MU is termnated, the Mning
Conpani es agree not to allege the Trustees are unprepared
for litigation based on failure to perform normal natural
resource danage assessnent activities during the term of
this MOU.

i. The Parties agree that the allocation of costs
set forth in this MOU are not and shall not be asserted by a
Party to be binding on the Parties or serve as precedent for
any future allocation of liability anong the Parties for
natural resource damages or response costs concerning the
Upper Arkansas River Basin.

j. For purposes of this MO, "Effective Date"
shall nean the |l atest date on which this MU is executed by
all the Parties as set forth on the signature page.

k. Nothing in this MU shall be construed as
obligating the United States, its officers, agents, or
enpl oyees, to expend any funds in excess of appropriations
aut hori zed by | aw.

. No elected or appointed officials of the
United States or the State shall be allowed to receive any
personal benefit arising fromthis MOU.

MEMORANDUM OF UNDERSTANDI NG
(Upper Arkansas River Basin)

SI GNATURE PAGE

ASARCO | NCORPORATED STATE OF COLORADO
Office Of The Attorney General
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By: By:

Title: Title:
Dat e: Dat e:
UNI TED STATES STATE OF COLORADO
Depart ment of Interior Depart ment of Natural Resources
By: By:
Title: Title:
Dat e: Dat e:

STATE OF COLORADO

UNI TED STATES Depart ment of Public Health and
Envi ronnmental Protection Agency Envi r onment

By: By:

Title: Title:

Dat e: Dat e:

RESURRECTI ON M NI NG COMPANY RES- ASARCO JOI NT VENTURE

By: By:

Title: Title:

Dat e: Dat e:

NEWMONT M NI NG CORPORATI ON

By:
Title:
Dat e:
ATTACHMENT A
Menor andum of Under sandi ng
(Upper Arkansas River Basin)
WORK PRODUCTS AND SCHEDUL E*
1. Coordi nation - Public Participation Plan

Schedul e: 2 nont hs
Responsi bility: Parties
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Gui del i nes for negotiations

Schedul e: 2 nont hs
Responsi bility: Counsel / Medi at or

Wrk Plan for the consultant team
A Operating Cuidelines
B. 11-M | e Reach
C. Downst r eam Sur vey
D. Ai rshed Survey
Schedule: A.: 1 nonth;
B.-D.: 3 nonths
Responsibility: Parties
Fi nal Consultants’ Report

Schedul e: 15 nont hs
Responsi bility: Consultant Team

Draft Restoration Plan - El even-M 1| e Reach

Schedul e: 18 nont hs
Responsi bility: Parties

Settl ement Agreenent
Schedul e: 24 nont hs

Responsi bility: Counsel/Medi at or
*Schedul es begi n upon signature of MOU by all Parties
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ATTACHVENT B
Menor andum of Under st andi ng
(Upper Arkansas River Basin)

VEMORANDUM OF AGREEMENT
bet ween
UNI TED STATES DEPARTMENT OF AGRI CULTURE -
FOREST SERVI CE, ROCKY MOUNTAI N REG ON
and
UNI TED STATES DEPARTMENT OF | NTERI OR
FI SH AND W LDLI FE SERVI CE, REA ON 6

Thi s Menorandum of Agreenent (Agreenent) is entered
into between the United States Departnment of Agriculture -
Forest Service, Rocky Muntain Regi on (USDA- Forest Service)
and United States Departnent of Interior (Interior).

I nteri or and USDA- Forest Service have been desi ghated as
Federal trustees for natural resources pursuant to

Conpr ehensi ve Environnmental Response, Conpensation, and
Liability Act (CERCLA), as anended, Sections 104, 107, and
122, 42 U.S.C. 89604, 89607, and 89622; and the C ean Water
Act, section 311(f)(5), 33 U.S.C. 81321(f)(5). Interior and
t he USDA- Forest Service believe that natural resources in

t he Upper Arkansas River Basin (defined as that area from

t he headwaters of the Arkansas R ver downstreamto and

i ncl udi ng Puebl o Reservoir) within their trusteeship may
have been injured due to rel eases of hazardous substances
resulting frommning-related activities in and around
Leadvill e, Col orado. Although approxi mately 10,000 acres of
Nat i onal Forest System (NFS) | ands nmay have been inpacted by
hi storic mning disturbances, approximately 24 total acres
of NFS | ands al ong the Arkansas River are expected to be
addressed by this Agreenent.

PURPOSE

This Agreenment will provide for coordi nation between
t he USDA- Forest Service and Interior on natural resource
i ssues in the Upper Arkansas River Basin related to the
i npl enentation of the Menorandum of Under st andi ng ( MOU)

descri bed bel ow (see Background section). Interior will act
as the Federal Lead Administrative Trustee but will keep the
USDA- Forest Service informed of all issues related to

natural resources under USDA-Forest Service trusteeship.
O her than incidental uses of NSF | ands specifically
addressed in this Agreenent, this Agreenent does not

aut hori ze any CERCLA response actions on NFS | ands, which
actions will be addressed by a future Menorandum or ot her
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appropriate agreenents, entered jointly by all necessary
parties.

BACKGROUND

An MOU is being entered into by and anong the United
States (by and on behalf of, the United States Departnent of
the Interior and the United States Environnmental Protection
Agency); the State of Colorado (by and on behal f of the
Col orado Departmnent of Public Health and Environnment, the
Col orado Departnment of Natural Resources, and the Col orado
Ofice of the Attorney General); Resurrection M ning Conpany
and Newnont M ning Corporation (collectively Resurrection);
ASARCO | ncor porated (ASARCO); and the Res-ASARCO Joi nt
Venture as an expression of their nutual good faith and
interest in evaluating and, as appropriate, conducting
restoration in the Upper Arkansas River Basin and response
activities in the Eleven-M | e Reach. The "Eleven-Mle
Reach” is defined as the 500 year floodplain portion of the
Upper Arkansas River Basin beginning at the confluence of
the Arkansas River and California @Qulch and extending
downstream for approximately 11 mles. The MOU is intended
to facilitate: the identification and restoration of injured
natural resources in the Upper Arkansas Ri ver Basin;
cooperati on between the Trustees and EPA; coordination of
EPA' s potential response actions and the Trustees’ potenti al
restoration efforts in the Eleven-M|e Reach; and the
settlenment of clainms, if any, anong the parties.

AUTHORI TY

I nteri or has been del egated aut hority under CERCLA, 42
U S C § 9601 et seq., 42 U.S.C. §8 9607 (f); the Cean Water
Act, section 311 (f)(5), 33 U.S.C. 8§ 1321 (f)(5), the
National G| and Hazardous Substance Contingency Plan, 40
C.F.R 300 et seq., (NCP); and Executive Order 12580 as
anended, to act on behalf of the public as trustee for
"natural resources" as defined at 42 U S.C. § 9601 (16).
Interior authority includes assessing injuries and danages
for injury to, destruction of, or |oss of natural resources
bel ongi ng to, managed by, held in trust by, appertaining to
or otherwi se controlled by Interior. The Regi onal Director,
Region 6, U.S. Fish and Wldlife Service has been del egat ed
as Interior’s Authorized Oficial for the Upper Arkansas
Ri ver Basi n.

USDA- Forest Servi ce has been del egated authority under
CERCLA, 42 U.S.C. 8§ 9601 et seq., 42 U.S.C. § 9607 (f); the
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Cl ean Water Act, section 311 (f)(5), 33 U S.C. § 1321
(f)(5), the NCP and Executive Order 12580 as anended and 7
CFR 8§ 260 (a)(42)(1998) , to act on behalf of the public
as trustee for "natural resources" as defined at 42 U S.C. 8§
9601 (16). USDA-Forest Service authority includes assessing
injuries and damages for injury to, destruction of, or |oss
of natural resources belonging to, managed by, held in trust
by, appertaining to or otherw se controlled by the United
States on NFS lands. This authority has been del egated to

t he Rocky Mountai n Regi onal Forester.

AGREEMENT

The USDA- Forest Service and Interior agree that the
Interior Authorized Oficial will act as Federal Lead
Adm nistrative Trustee for all actions related to
i npl emrentation of the MOU on all Federal lands in the Upper
Arkansas Ri ver Basin.

Federal Lead Adm ni strative Trustee shall

1. Represent USDA- Forest Service's interests at al
nmeeti ngs and ot her sessions between the MU
parties, at which USDA-Forest Service, or its
representative, does not attend; and

2. Consult w th USDA- Forest Service before advancing
any position that may affect NFS | ands; and

3. Provi de USDA- Forest Service with copies of
docunents generated at such neetings, or by any of
the MOU parties, which may affect NFS | ands; and

4. Provi de USDA- Forest Service a mnimmof five (5)
days to comment on any Statenment of Work, Work
Pl an, or other document the may affect NFS | ands;
and

5. Provi de USDA- Forest Service with tinmely notice of
any neetings, other sessions, or events that may
affect NFS | ands; and

6. Conduct community relations activities
cooperatively with the MOU parties by providing
draft copies of news rel eases for conment and
jointly scheduling public neetings or other forns
of public invol venent; and
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7. Provide a witten construction schedul e to USDA-
Forest Service for all construction activities
that may affect NFS | ands; and

8. Ensure all applicable and necessary pernmts and
ot her statutory authorizations wll be obtained
and adhered to when conducting activities on NFS

| ands; and

9. Keep USDA- Forest Service informed of all changes
in procedures and deliverables required by the
MOU; and

10. I nform USDA- Forest Service inmmediately of any

vehicl e or other accidents on NFS | ands; and

USDA- Forest Service shall:

1. Provide tinmely review (as required by MOU parties)
on any docunents generated by the parties; and

2. Participate in public nmeetings at USDA- For est
Servi ce discretion; and

3. Assi st Interior in providing access, issuance of
speci al use permts, oversight, and conducting
i nspections of any access or other activities on
NFS | ands; and

4. Provide Interior with any specifications for
necessary road nai ntenance and i nprovenents for
work that may need to occur on NFS roads as part
of this project; and

5. Identify vegetative species for restoration or
revegetation activities on NFS | ands, including
road cuts and fills; and

6. Provi de concurrence with any Action Menorandum and
anmendnents thereto, Administrative Orders on
Consent, Consent Decrees, or other appropriate
docunents for any response, restoration, or other
actions on or affecting NFS | ands requiring USDA-
Forest Service concurrence or approval .

DI SPUTE RESOLUTI ON

The Di spute Resol ution procedures in this section are
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t he excl usive nechani smfor resol ving disputes under this
Agreenent. The Federal Trustees shall attenpt to
expeditiously and informally resolve any di sagreenents
concerning inplementation of this Agreenent. |f the Federal
Trustees fail to resolve such a dispute informally, the

Di spute Resol ution procedure in the foll ow ng paragraph
shal I apply:

| f a dispute regarding any work taken pursuant to this
Agr eerment cannot be resolved informally, a final
deci sion regarding any actions schedul ed to occur on
NFS | ands shall be made by the Rocky Mountai n Regi onal
Forester.

AGREEMENT TERM

1. This Agreenent is executed as of the |ast date
shown bel ow and expires on Decenber 31, 2004 at
which time it will be subject to review and
renewal , or expiration.

2. Ei ther Federal Trustee may termnate this
Agreenent, in whole or part, at any tinme prior to
the expiration date by providing a 30 day witten
notice to the other Federal Trustee.

SPECI AL PROVI SI ONS

1. This Agreenent shall in no way prohibit or restrict
either Federal Trustee fromparticipating in simlar
activities with other public or private agencies,
organi zati ons, or individuals.

2. NON- FUND OBL| GATI NG DOCUMENT.  This Agreenent is
neither a fiscal nor a funds obligation docunent. Any
endeavor involving rei nmbursenent, contribution of
funds, or transfer of anything of val ue between the
parties to this Agreenment will be handl ed in accordance
wi th applicable |aws, regul ations, and procedures
i ncluding those for CGovernment procurenent and
printing. Such endeavors will be outlined in separate
agreenents that shall be nade in witing by
representatives of the Trustees and shall be
i ndependently authorized by appropriate statutory
authority. This Agreenment does not provide such
authority. Specifically, this Agreenent does not
establish authority for nonconpetitive award to the
cooperator of any contract or other agreenent. Any
contract or agreenment for training or other services
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must fully conmply with all applicable requirenents for
conpetition.

Thi s Agreenent may be nodified or anended as necessary
upon witten consent of the Federal Trustees.

This Agreenent is intended only to foster interagency
coordi nati on that enhances efficiency and
effectiveness. It may not be the basis of any third
party chal l enge, appeal, or judicial review Nothing
in this Agreenent creates any rights, defenses, or
causes of action in any person, party, or entity.



The designated Interior contacts for this Agreenent are:

I nterior Authorized O ficial:

Ral ph Mor genweck, Regi onal Director
US. Fish and Wldlife Service

P. O Box 25486- DFC

Denver, CO 80225-0486

303-236- 7920

I nterior Project Manager:

Andr ew Archul et a

US Fish and WIldlife Service
Col orado Field Ofice

755 Parfet, Suite 361
Lakewood, CO 80215
303-275-2353

The desi gnat ed USDA- Forest Service contacts for this
AQr eenent _are:

Techni cal :

Vern Schmtt

USDA- For est Service, Physical Resources
Rocky Mountain Region 2

P. 0. Box 25127

Lakewood, CO 80225

303-275-5091

Legal :

Kenneth P. Pitt

USDA- O fice of the General Counsel
P. O Box 25005

Denver, CO 80225

303-275-5539

NONDI SCRI M NATI ON

Nei t her Federal Trustee, and any contractors thereof,
shal | not discrimnate agai nst any enpl oyee or applicant for
enpl oynent because of race, color, national origin,
handi cap, religion, or sex and shall conply with all Federal
statutes prohibiting discrimnation in any program or
activity receiving Federal financial assistance, conply with
all Federal statutes relating to nondiscrimnation and al
applicable requirenments of all other Federal |aws, executive
orders, regulations and policies. These include but are not
[imted to: (a) Title VI of the Gvil R ghts Act of 1964 (42
U.S.C. 200Qd) which prohibits discrimnation on the basis of
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race, color, handicap or national origin; (b) Title |IX of

t he Educati on Anendnents of 1972 as amended (20 U.S.C. 1681-
1863, 1685-1686), which prohibits discrimnation on the
basi s of sex.

I N WTNESS THERECF, we the undersigned authorized
representatives hereby agree to the terns and conditions set
forth in this Menorandum of Agreenent as of the last witten
dat e bel ow.

United States Departnent of Agriculture,
Forest Service, Rocky Muntain Region

By (Signed 12/18/98) Dat e
Lyl e Laverty, Regional Forester

United States Departnent of Interior,
Fish and Wldlife Service, Region 6

By  (Signed 12/21/98) Dat e

Ral ph Mor genweck, Regional Director




ATTACHVENT C
Menor andum of Under st andi ng
(Upper Arkansas River Basin)

Party Contacts
The foll owi ng representatives shall be the primry
Party contacts for the purpose of notification as described
herei n, for exchange of docunents for review and conment,
and for coordination and presentation of that Party’s
position on restoration and response activities:

ASARCO & Res- ASARCO Joint Venture:

M. Robert Comer phone: 303-296-5116
ASARCO fax: 303-296-0508
495 E. 51st Avenue

Denver, CO 80216-2098

M. M chael Thorp phone: 206-389-6200
Hel |l er, Ehrman, VWhite, MAuliffe fax: 206-447-0375
6100 Col umbi a Center

701 5th Avenue

Seattle, WA 98104

Newnont & Resurrection:

M. Rick River

Resurrecti on M ning Company phone: 970-325-4482
P. O. Box 584 fax: 970-325-4481
311 Main Street

Quray, CO 81427

M. Ron Eddy phone: 303-299-8338
Sherman & Howard LLC fax: 303-298-0940
633 17th Street, Suite 3000

Denver, CO 80202

Department of Interior:

Regi onal Director phone: 303-236-7920
U S. Fish and Wldlife Service fax: 303-236-8295
P. O. Box 25486- DFC

Denver, CO 80225-0486

M. Andrew Archul eta phone: 303-275-2353
U S. Fish and Wldlife Service fax: 303-275-2371
P. O. Box 25486- DFC

Denver, CO 80225-0207

Party Cont acts

Depart ment of Interior phone: 303-231-5353
Office of the Solicitor fax: 303-231-5363
Rocky Mount ai n Regi on



755 Parfet, Suite 151
Lakewood, CO 80215

Departnment of Justice:

M. Jerry Ellington

U.S. Department of Justice
999 18th Street, Suite 945,
Denver, CO 80202

Environmental Protection Agency:

M. Richard Sisk

U.S. EPA, Region 8

999 18th Street, Suite 500
Denver, CO 80202

M. M chael Hol mes

U.S. EPA, Region 8

999 18th Street, Suite 500
Denver, CO 80202

State of Col orado:

Ms. Vicky Peters
Col orado Attorney General’'s Office

Nort h Tower

1525 Sherman Street, 5th Floor
Denver, CO 80203

M. Ron Cattany

Col orado Dept. Of Natural Resources

1313 Sherman Street,
Denver, CO 80203

Room 718

M. Howard Roitman
Col orado Dept .
4300 Cherry Creek Drive South
Denver, CO 80222-1530

phone: 303-312-7321
fax: 303-312-7331

phone: 303-312-6638
fax: 303-312-6953

phone: 303-312-6607
fax: 303-312-6961

phone: 303-866-5068
fax: 303-866-3558

phone: 303-866-3111
fax: 303-866-2115

Of Public Health and Environment

phone: 303-692-3397
fax: 303-759-5355



