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IN'THE UNITED STATES DISTRICT COURT .... 
DISTRICT OF NEW JERSEY 

UNITED STATES OF AMERICA 

. and .. ' 

. STATE OFNEWrnItSEY, DEPARtMENT OF 
. ENVIRONMENTAL PROTECTION, 

. I 

.. . Plaintiffs, '. 

v~ . 

FRANCE SlIIPMANAGEMENT S.A. 

Defendant. 

. ) 
) 
) 
) 
) 
) 
) 
) Civil Action No. 
) 
) CONSENt DECREE 
) 
) 
) 
} 

~~--~~~~--~---------------) 

I. Background 
- . 

A. The United States of America (''United States"); by the Attorney General, on 
'. . .' 

behalf of the United States Department of the Interior ("DOl") and the United States 

Department of Commerce, National Oceanic and Atmospheric Administration 

('~OAA"),andthe State of New Jersey, on behalf of the Department of Envrronmentat 
. \,..... ..' 

ProteCtion ("State"), have filed aconiplaint against France Shipmanagement S.A. 

("Settling Defendant") in this Court alleging that the Settling Defendant is liable to the 

United States and the State under Section 1002(a) and (b) of the Oil Pollution Act 0£1990 

("OPA"), 33 U.S.C. § 2702 (a) and (b), for damages for injury to, destruction of, or loss 

: of natural ~esourCes, including the reasonable cost of assessing the darnages, resulting . 

from an oil spill that occurred in Big Stone Anchorage, Delaware Bay, on May 10, 1996. 



-' 
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j. 

-_ 'thecbinplairit allegesthatthesplll occurred when the taDk vessel Anitra, which was-

operated by Settling Defendant, Was in the process of lightering oil (the "Anitra qil 

-Spill''). The complaintfurtlier all~gesthat tens of thousands of gallons of oil were spilled 

--As a result of the incident, that the spill caused injury to, destruction of, or loss of natural-

resources belOIiging to, managed by, held in trust by, appertaining to, or otherwise 

contr611edby the United States and/or the State, ~d that the United States and the- State 

- -

have -incutr~dcosts -in assessIng the natUre and extent of these injuries. 

B. The United States and th~'State share trusteeship of the injured resources and 

ate coordinating restoration efforts. 

C. The Parties agree and the Court finds that settlement of this matter without 

-further litigation is in the public interest and that the entry of this Consent Decree is the -__ 

-"' -most appropriate means of resolving these matters. 

D. The Parties agree and this Court, by entering this Decree, finds- that this 
- --

-Consent Decree has been negotiated by the parties in good faith, that settlement of this -

__ -mattetwill avoid_prolonged and complicated litigation, and that this Consent Decre~is 

, fair, reasonable, and in the public interest. 

E. 'The Settling Defendant does not admit any liability arising out of the 

transactionS or occurrences alleged in this, action. 
- -

NOW, THEREFORE it is Adjudged, Ordered and Decreed: 
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n. Jurisdiction 

. ·1~· Thc·:PartieSagree and this Court concludes that it bas jurisdiction ()verthe 

.•. subjectnUlttet 6fthisaction purs~t to·SectionJOI7(b) ofOPA, 33U.S.C. . . : 
§27l7(b), arid also pursuarttto 18 U.S~C. §§ 1331 and.l345. Venue is proper in this . 

...• : Districtpursriant to Section 1017(b) ofOPA, 33 U.S.C.·§ 2717(b),atid 28U.8.C. 
". . - . 

·1391(b). This Court has, and the Settling Defendant consents to, the Court's personal .. 

.jUrisdiction over them ·in: cOimection with this action. Solely for the purposes of this . 
. . 

Consent DeCree and the tlnd~lying complaint, the Settling Defen<tant ·waives all 
. . . . . 

. objections and defenses that they may have to jurisdiction of the Court or to venue in this 

District .. 

ill. Parties Bound 

2. This Consent Decree applies to and is binding: upon the State, on beh~rof the 

New JerSey Department of Environmental Protection, as the designated State trusteefor 

natUral resourc;;es, including natural resources at, in the vicinity of, or affected by the 

... Anitra ·Oil Spill; upon the United States, on behalf of the DOl arid NOAA, as the' .. 

designated federal trustees for natural resources, including those at, in the vicinity of, or" .. 

affected by the AnitraOifSpill; and upon the Settling Defendant including, without 

iimitation, its ··successors and assigns. Any change in oWnership or corporate status of the 

Settling Defendant including, but not limited to, any transfer of assets or real or personal 
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property, shilUin no way ~lter such Settling Defendant's or its successors' aitdaSsigns; 

rights or responsibilities under this Consent Decree. 

iV. Definitions 

3. ,UnleSs otherwise expressly ptovidedherein, tennslised in this Co~sent Decree 

,whlchare defined in OPA otinthe re,guiations promulgated by N()AA under OPA, 15, 

C.P .R. part 990; shal1have the meaning assi~ed to them in OP A or in such regUlations. 
, ' , 

, When¢ver the foUowing tettns are used in this C~nsent Decree 'or in the Appendices 

atiachedhereto and incorporated hereunder, the definition specified hereinafter shall 

apply. 

'. . . 

,~'Anitra Oil Spill'; means the Qil spillthafoccutted ortMay'l 0, 1996, during 

the lightering of oil from the qmk vessel Anitra while anchored in Big Stone Anchorage, 

Delawa.re Bay,NewJersey. 

"Anitra Oil $pili Restoration Account" means a sep¥ate project mimbered 
, , 

a?COuht, Project No. 0350, established within DOl's Natural Resource Damage 

", AsseSsment and Restoration Fund, which will be funded by the Settling Defendant in 

'accordance with Section VI (payments to Trustees) of this Consent Decree and used by 

,the Trustees'in accordance with Section VIII (Restoration,Plan and Anitra Oil Spill 

Restoration Account) of this Consent Decree. 

, "DEP" means the New Jersey Department of Envitonniental Protection. 

"Dor' m¢ans the United States Department of the Interior. 
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. . . '. ...... : . . . 

. ~'Fuiid;' means the Oil Spill· Liability Trust Fund' esbtblished pursuant to 26 .. 

. U~s.c. §§4611 and 95()9 . 

.. "Interest," as that tenn is used in Section VI (PaymentS to Trustees ) of this 

. 'Consent Decree, means interest at the rate provided in 28 U.KC. §·1961~ Interest shhll:be . 

. simple interest calcuhited on a daily basis. . 

"Memorandum bfAgreem~t" means the M~oranduffi of Agreement 

..... entered into by the Trustees, as well as :any ~endments thereof. A copy of the . 

. Memorandum of Agreement is attached hereto as Appendix A. 

''Natural Resources" shall have the meaning pro~ded in Section 1001(20) 

ofOPA, 33 U.S.C. § 2701(20). 

"Natural Resource Damages" shall mean the damages~described at Section' 

1002(b)(2)(A)o{OPA, 33 U.S.C. § 2702(b)(2)(A). 

''NOAA'' means ili.e National Oceanic and Atmospheric Administration. : 

"OPA" means the Oil Pollution Act-of 1990, Pub. L. No. 101-380, 104 Stat. 

484,:33 t.LS.C~ § 2701~2761. 

·'PClrties" means the Plaintiffs and the Settling Defendant. 

"Plaintiffs" means the United States and the State of New Jersey. 

"Restoration' Plan" means the Draft Natural Resources Restoration Plan: 
r) 

AnittaOil Spill ofMaY'1996, as well as any amendments 'or modifications thereof. A . 

copy of the Restoration Plan is attached hereto as AppendixB. 
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- . 

-"Settling :Defendant" meaDs France Shipmanagement- S.A. 

"State'; shall mean the State of New Jersey. 

--~'TrUstees" shall mean the-designaterl'federal and state officials who acton 

-: betUilfof the public- as trustees for the natural resources, including those at, in the vicinity 

--of, -or affected by the Anitra Oil Spill: the United States Department of the Interior, _ 

-represented by the United States Fish and Wildlife Service ("USFWS"), and the National 

_ '_:Oceamc and A.tnlOspheric Adrtiinisttation are the federal trtist~es~fo~-~atural resources' 

herem; the-Commissioner of the New Jersey Department of Envirorunental Protection-

. (''NJDEP''.) , byN.J.S~A. 13:l1K":l through -19 and.the Spill Compensation and Control 

-."- Act, N.J.S.A. 58:10-23.11 through 23.24, and/or the duly delegated Assistant 

Cotnmissioner,Natunlland Historic Resources pursuant to N.J.S.A. 13:1B-4, isthe state , -

:triistee for natural resources herein. 

"United States" shall mean the Uri~ted States of America, on behalf of the 

_" United States Department of the Interior and the United States Department of Commerce,: 

. National Oceanic and Atmospheric Administration, including all agencies, -bureaus, 
. '.~ 

. administrations or departt1ients of DOl and NOAA. 

v. Objectives of the Parties . 

'4~ ~e Patties are entering into this Consent Decree to resolve all of the claims of 
-' 

the United States and the State against the Settling Defenrum:t for Natural Resource 

Damages attributable to the Anitra' Oil Spill, including, but not liIili~ed to, any injury to, 
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\ ' 

deStruction o~ tir lossofplpiilg plover or'migratory,shorebirds, baSed on the Settling " 

Defendant's agreeinent to reimbUrse the Trustees for the'reasonable costs of ~sessing the 

" damages to the Natural 'Resources resulting from,the Anitra Oil SpIll, and fund the 

, Restoration Plan to ~ompensate for injury to, loss of; or destruction ofNafutal ResoUrces 

resulting from the Anitra Oil Spill. ' 

VI. Payments by Settling Defendant 

5~: In the manner set forth in this Paragraph 5 ~d in',Paragraph 6, the Settling 

iDefendailt shall pay.a total of $1,500,000.00, plus Ititerestas provided in Paragraph 7, to 

. the TrusteeS' to reimburse costS, incurred alid to be incurred by the Trustees in assessing 

, the damages to natural resources·related.to the Anitra Oil Spill, and to plan and 

implement projects to restore, repla~e, or acquire the equivalent of natural resou~ces 

injured in relation tathe AIiitra Oil SpilL· 

a. Within thirty (30) days of the effective date ot-this Consent Decree, 

· Settliiig' Defendant sh~ll pay $58,528.00, plus Interest as provided in Paragraph 7, to 

NOAA as reimbursement of costS incurred by.NOAA in assessing the Natural Resource 

, Damages alleged to have arisen from the Anitra Oil SpilL Payment shall he made by . 

. Fedwire Electronic Funds Transfer to the U.S. Department of J~stice account in 

'accordance with current electronic funds transfer procedures, referencing U.S.A.O. file 

nuti1ber_.~_->, DOJ CaSe Number 90-5-1~1-4380, and NRDAR Account Number , 

--'--__ . Payment shall be made in accordance with instructions provided, upon reques~ 
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, tothe Settling Deftmdanfby the FinanciaI Litigation Unit of the Uriited States AttorneY's 

.' , Office' (or the Distiict of New Jersey following lodging of theCo~entDecree. Any' 
. .. ". 

" payillents received by the Depattlilerit 6f Justice after 4:00 P.M. (Eastern Time) will be: 

, : credited Oil the next b.usin~ss' day. Settling Defendant shall send notice that such paythent 

has been tnadeto the'perSortslisted in Section XIII (Notices) fornotice to the United 

) "states, ,and to NOAAINOS/OR&R,ATTN: Kathy Salter, DARRF Manager, 1305 East 

West Highway, SSMC4, Room "9331, Silver Spring, Maryland2091 0-3281. The n()tice ' 

,shall state that the paYmeilt is for reimbursement of ~osts of assessing Natural Resource' 

'DamagesaIleged to have arisen from the Anitra Oil Spill. 

b. DOl acknowledges its receipt C?f payment in theamouht of $46,034.95 
, ' 

, " , 

from the Settling Defendant in reimbursement of the costs incUrred by DOl in assessi~g , 

Natural Resource Damages alleged to have ,arisen from th~ Anitra: Oil Spill. 

c. Within thirty (30) days of the effective date of this CODsent Decree, the 

Settling Defendant shall pay $'133,238.00, plus Interest as provided in Paragraph 7, to the " 

NJDEP m reimbursement of the costs incurred by the State in assessing Natural Resource 

D~ages alleged to have arisen from the Anitra Oil Spill. Payment shall be made by 

cashier',s check or certified check referencing the "Antira Oil Spill" and payable to 

uTreasurer, State of New Jersey." , The check shall be mailed, with notice referring to this 

action, to: Chief, Office of NatUral Resource Restoration, P.O! Box 404, Station 5, 50i' 

',East State Street, Building 5, Tr~nton; New Jersey 08625-0404. A copy of the check, as 
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' .. ' :well as thenotic~,shall be sent to J-oan Olawski-Stiener, Deputy Attorney General, 

DivisionofL.aw, Richard J. Hughes Justic~ Complex, P.O. Box093, Trenton, Nevi Jeri;ey 

·;08625-0093~ 

6.· ~~ Within thirty (30) days of the. effective' date of this Consent Dec~ee, the 
, ' 

Settling I>efendantshall pay $1,262, 199.05, plus Interest as provided iIi P~graph 7, to . 

, DOl ~m6netarYc6m:pensation for Natural Resourc~ Damages alleged to have arisen .' 

.: ·'fro~:.the Anitra Oil Spill"The~ds so paid shall be used in accordance with Section 
.' '. . . . . . . . 

.. '~' VIiI'(RestorationPl~ and Anitra Oil 'Spill Restoration Account) of this' Consent Decree. 

'. The Settling Defendant shall tnuisfer these funds to the DOl NRDAR FundAnitra Oil 

. ' , 

. Spill Restoration Account via an Electronic Fl$ds Transfer ("EFT") through the U.S. 

Treasury's Automated Clearing House' (ACH)lRemittance Express.program in acci>rdahce 

with inStructions to be provided by DOl within 15 days of the date of the entry of the . 

Consent Decree. The. addenda record shall be annotated "Pay to DOl Account 14X5198, 

RE·: AnittaOil Spill Restoration" and shall list Franc(! Shipmanagement S.A. as the 
. > . . . 

re~nsi~le party. ' Payment shall be deemed to have been made 'upon receipt of these 

funds by EFT. A copy of the paperwork documenting the EFT and any accompanying' 

correspondence shall be sent by the Settling Defendant ~o the persons listed in Section 

,XUI (Notices) of this Consent Decree for notices to the Trustees, as well as to: 
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. . . '.. . 

NatUtal:Res{)ul'ce DamageAssessmentandRestoiationPtogtam . 
. Attn: Restoration Fund Man~er ... 

..MailStop 4449 . 
. 1849C street, N.W. 
:Washington,D:C.20240 

NOAAINOS/OR&R 
ATTN: Kathy Salter, DARRF Manager 

. , 
1305 East W~t Highway. 
SSMC4, Room 933'1 '> .. 

,Silver Spring; Maryland 20910·3281 

Chief 
Office ofNafural Resource Restoration 
,P.O. Box 404 
Station 5 
501 East State Street 
Bui~ding 5 
Trenton, New Jersey 08625-0404, 

Notices shall reference the DOJCase Number (#90-5-1-1-4380), spill name~location, and 

.. natne ofpa~g responsible party. 

. . . 

b. Because the jurisdiction, trusteeshii>s~ and restoration goals of DOl, . 

. , NOAA and the' State for injured natural resources may overlap,momes paid purSuant to 

this paragraph shall be used, as agreed by DOl, NOAA and the State, in .accordance 'with 

the Restoration Plan,.and all such expenditures must be approved by the Trustees in 

accordance with the Memorandum of Agreement. 

7: . a. In addition to the payments to be imide pursuant to Paragraphs 5 and 6, 

SettlingDefendantshall pay Interest on the amounts due pursuant to those Paragraphs, as 

set forth herein. Interest shall be calculated as follows: 
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.' ..... '--.. . .. . ' . . . ...... . . ,. '.. . . '.: :, . 

i.. if the Settling Deferidaut executes and returns this Consent pecree . 

to the United States,·with'a copy to the State, on or before June 30,2004, and payment is' 
'\ 

timely, rio Interest shall accrue; .. · 
; . 

ii. if the Settling Defendant executes and, retUmsthis Consent ; 
" . "'. 

Decree to the United States, with a: copy to the State, on or before June 30,2004, but 

.. p'ayment is not timely, Interest shall becalcuiated from the date 30. days after the eff~ctive 

date· of this Consent Decree until the date of payment, and 

iii. if the Settling Defendant executes aild:retuins this Consent·· 

Decree to the United States, with a copy to the State, after June 30, 2004, Interest shall·be 

. calculated from June 16,ioo4, until the date.ofpaymenL In each ~e, Interest shaH 
I 

'accrue through the date of the Settling Defendant's paYment. 

. . 

b. Interest on anyunpaidbatance due,under·Panigritphs 5 and 6 shall be 

.\ paid to the entity to which the unpaid amount is owed, in the manner set forth in tho~e . 

paragraphs. ' 

c. Paymetits of Interest made under this Paragraph shall be in addition to: 

, such otherrem~dies or sanctions available to Plaintiffs byvirtue of Settling Defendant's', .. 

fajlure to make timely' payments under this Consent Decree. 

VII •. , Stipulated Penalties 

.8. a. ihe'Settling Defendant shall pay'a stipulated penalty to the United States 

anQ/or, the State for failure to,make a payment in Paragraph 5 at the rate of one thousand 
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',:, """ " , , :" ,,:,,:', ," ,"" ',,'" ' , ,i·,"', 
,dollars ($l,OOO) per day, per violation, for each day of non-compliance. The'stipulated ' 

, . 

, pettalty shali be paid to the United States and/or the State, as applicable, depending upon 

"to 'which govetm:i:tent the unsatisfied payInent obligation waS owed. 

'b. ,The Settling DefendaJit shall pay a stipulated'penalty to the United 'States 

'an4 th~ State for failure to make the payment 'in Paragraph 6 at the tate of one thousand 

dollars ($ 1,OOO} pet day fo/each day ofno~--compliance. The stipulated penalty shall be 

paid 50% to the United States ~d 50% to the State. 
, ' 

9. 'a. Stipulated penalty p~entS to the United States shall be made by 

certified check payable to "Treasurer, United States of America;' and shall be delivered 

by certifi~d mail to the Office of the United States Attorney for the District of New 
, , 

Jersey. Stipulated penalty paYinents to the State shall be lliade itithe same maIiner as set ' 

,forth in Paragraph 5.c. and shall be credited to the appropriate State accouilt as provided 

, " bylaw. Any stipulated penalty payInents shall be accompanied byareference to this ,,' 

Consent Decree, and be identified as "Stipulated Penalties." Notice of payInent of a 

:stipuhite4 penalty shall be made to the Trustees in the,inanner specified in Section XIII. 

, (Notices). 

b. Stipulated penalties shall begin to accrue on.the day after payInentis due 
- . . . . 

'and shall continue to accrue until payInent. Nothing herein shall prevent the simultaneous 

'\ ' 

accrual of separate penalties for separate violations of this Consent Decree. 
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.. 

. "C" The United States :or the State may give the Settling Defendant written · 
. . 

. ..".. . 

ll(jtifi~tion tliaftheyhave failed to make a payment as required by Paragraphs 5,. 6;a.,and 

". Such notice shall.describe thenoncompliance~ and make a demand for the payment of 

thepenaltie$ .. However, penalties shall ~ccrue as provided in Paragraph Sregardless of 

'whethe~ the Settling Defendant haS been notified of a violation. The Settling Defendant 

.'. s.hall pay stipulated penalties within thirty (30) days of receipt of written demand for such 

" ·.pehalties; " 

d. If the Settling Defelldant fail to pay stipUlated penalties whenooe, the 

United States and/or the State may institute proceedings te:>. collect the penalties, as well as 

Interest as provi~ed inPar~graph .9 .e. below. 

e. 'The Settling Defendant shall pay Interest on the unpaid ·balance of any 
. . . 

. stipulated penalti~s due, which shall b~gin to accrue on the 'dat~ of demand made pursWutt' 

.. to Paragraph 9.c. The Interest on the unpaid balance of stipulated penalties due pursuant 

to paragraphS.a.shallbep·aid to the United States and/or the State, as applicable, 
, . 

. "depending u,poii Which government the stipulated penalty was owed .The Interest on the 

,'frnpaid balance of stipUlated penalties due pUrsuant to ParagraphS.b4 shall be paid 5()% to 

the United States alld 50% to the State. 

f .. Notwi~tanding any other provision of this Section, the United States 
. , 

'and/or the Sta!e may, in their unreviewableodiscretion, waive any portion of stipUlated 

penalties that have accrued pursuant to this Consent Decree. 
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..... 

/ 

) ·g.N6th1ng ill this· C()nsent Decree shalf be construed as: prohibiting,· 
. . . . 

. .' " 

• aiterlng, or inanyway limiting the ability of the United States or the State to seek any . 

.... . .. . . .. . \ . 

.. other reniedies ~qrsahctions available by virtue· of Settling Defendant's violation of this 
. . . . . - . 

·Collsent Decree (>fofthe:statutes and regulations upon which it·is·based.· 

VDI.· Restoration Plan· 
and 

AnUra Oil Spill Restoration Account 

-- ,~ . 

'-

··10: The·TruStees shall implement the Restoration Plan; as jtmaybe amended.ot 
, . . -

. m~fied, 'and-jointiyappro~e expenditures· from the Anitra_ Oil Spill Restoration Account 

- pu.rsualit to ·The terms of their Memorandum of Agreement. . If the funds in the ·Mitra Oil . 
,- . . ' . . .' . 

Spil~ Restoration Account are not sufficient to cqmplete the 'Restoration Plan, the Trustees· 

shall not be requited to expend additional funds to complete the Restoration Plan, nor . 

,shall the Settling Defendant b~ required to pay any additional funds above the amounts 

. set forth in this Consent Decree. v 

11. All funds in the .Arutra Oil Spill Restoration Account,· including any interest or 

return on investment thereon, ·shall be held in the Anitra Oil Spill Restoration Account-. 

solely for use by th~_Trustees to plan, implement or~versee restoration of ntitUral 
. . . 

. resollrces or resource services in accordance with the Restoration Plan. DOl shall, in .. 

. .' . , 

acCordance with law, manage and invest the funds in the Anitra Oil Spili Restoration 

. . -. . 

Account. DOl has assigned the funds to be received into the Anitra Oil Spill·Restoration 

Account a special proj ect number, ProjectNo.0350, to allow the fund$ to be maintained 
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... as asegieg~ted acc6lii1t within the DOl Natural Reso.urce paitlage Assessment and 
. . 

. Resto.ratio.nFul1d. DOl shailnotlllakeany· charge against iQ.e AnitmOil Spill Resto.ratio.n-

Account fo.r investm.ent~ management, o.r any o.ther services pro.vided with respect to. 
. ". ': .' ". 

·bperatio.rt o.f the account. 

IX. Covenant Not to Sue by Plaintiffs 

12. Iil consideratio.n o.fthe paymentS that have been and Win be made by the· 

·Settling Defendanfimdet Sectio.n VI (Payment by Settling Defert<liIDts) o.f this Co.nSent 

Decre.e, the UnitedStatescoYenantsnot to. sue or take administrative actionagairist. the 

Settling Defen~t pursuant to. Sectio.n i 002( a) and (b) 0.( OPA, 33 U.S.C. § 2702( a) ~d . • 

'(b), for Natural Resource Oamages reiated to. the Anitra.()il Spill. This covenant no.t to 

. sue is conditioned upon receipt by the United States aild·the State o.f all payments 

requited by.Sectio.nVI (paymentto. Trustees) and Sectio.n VII (Stipulated Penalties) o.f 

this Co.nsent Decree. 

13. In co.nsideratio.n of th~ payment that will be made by the Settling Defendant 

···,uridet Sectio.n VI (payment to. Trustees) o.fthis Co.nsent Decree; the State co.venantsno.t to. 

. . ' . 

,sue the Settling Defendant pUrsuant to. Section 1002(a) and (b) o.fOPA, 33 U.S.C. 

§ 2702(a) and (b), the New Jersey Spill Co.mpensatio.n and Co.~tr:o.I Act, 58:10-23.11, et 

.seq.,and/o.r the. New JerSey Water Po.llutio.n Co.ntro.I Act, 58:10A-l, et seq., fo.r Natural 

Resource Damages related to. the Anitra Oil SpilL This co.venant not to. sue is co.nditio.ned 

UPo.n receipt by the United States and the State o.f all payments required by Section VI 
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j' , 

· . 
(p~ynie~t to Trustees) and SectioIi VII (StipUlated P~alties )of this Conseht DeCree. ' 

14. Reservations of rights. Notwithstcmdingany other proVisioh~fthis Consent, 

, ,becre~, tllenniteid states' and'theState reserve, and this Consent Decree is' without 

:prej-ridice to,aIl,rightsag~iru;tthe Settling Defendant with respect to all matters other than 

,.those'~~presslY specified itt the ~ovenant not to sue s¢t forth in ~aragraphs 12 and 13 of 
, , 

thls'Section,in~l1iding, hut not limited to:' 

.;. ." ",' '. . . 

a.claimS against the Settling Defendant for its failure to meet a 

requirement of this Consent Decree; 
" , , 

b. claims against the Settling Defendatit for damages, .including file costs of 

~ assessment of damages, under OPA and any other applicable law, for injury to, 

'destruction of, or loss of Natural Resources due to sources of contamination that do: not 

arIse from the Arritra Oil Spill; 

c. any criminal liability; 

d subrogatedclaim~ under Section 1015 ofOPA, 33 U.S.C.-§ 2715; for 

<'any~amouiitsi>aid or to be paid by the Fund in connection with the Anitra Oil Spill; 

e. claims, other than c~aims for ~atural Resource'Dama~es, against'the 

, Settling Defendant that the State or the United States, 'on behalf of the United States 

Environmeiital Protection Agency, may have under any applicable law. 

x. Covenant by the Settling: Defendant 

15. The Settling Defendant hereby covenants not to sue and ,agrees not to assert 
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i 

anyc1ai~ ·or causes of action again~t the United States'(including all··employees, agents, 

con~ctors, departinents, agencies,. adrtrinistnitions an bureaus thereof) or the State 

: related toNattiralResourc~Datnages arising frointhe Alritra Oil Spill, Inc,uding, without· 

. . . limitation, anypotenti81 Or pending claitns. against the Fund relating to th~ Anitra Oil 

. Spill. 

xt Effect of Settlement 
,- . . . . . 

16. Nothing. in this 'Consent Decree shall· be construed to ct~ate ~yrights in, or 
, . 

. grant any caUse 'of action to,. any person ~ot a Party to· this Consent Decree. .Each of the 
. . . . ' . / 

. Parties expressly reserves any and all rights (including, but not limited to, any right of 
.' . 

contribution), defenses, claims, demands, and causes of action whicheach .Party ~ay have 

with respect to the Anitra Oil Spill against any person not a Party heteto~ 

17. hi any SUbsequent administrative or judicial proceeding initiated by the United 

. States or the State for injunctive relief, recovery of costs, or other appropriate relief .' . . 

relating to the Anitra Oil Spill, the Settling Defendant shall not assert, and may not 

maintain, anydefenseor claim baSed upon the principles of waiver, res judicata, collateral 

. eStoppel,'issuepreciuSioti, clairn-splitting, the entire controversy doctrine, or other 

defenses based upon any contention that the claims raised by the United States or the 

State.in the subsequent proceeding'were or should have been brought in the rnstant c~e; 

" provided, however, that nothing in this Paragraph affects the enforceability of the 

- 17-
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coten~ts .nol' to sue s~t forth in Section IX (Covenant Not To, Su~ by Plaintiffs) or 

. Section X (Covenant by Settling Defendant). . 

XII. Modification 

18. .a. Material Modifications. Material modifications·t~ the COi1s~nt Decre6 

. maYbe'made.only by written approval of the Parties and the approval of the Court. 

b. Non-Material Modifications. Non-material modifications of the Consent· . .. 

peeree 1l13y be' niade only by written approval of the Parties, arid will be<?ome effeCtive' 

upOn their ·filing with. the Court. 

c. 'Modificatibns to Memorandum of Agreement and/or Restoration Plan. 

·Notwithstanding Paragraph I8.a.: 1) any modificati<,lDs to the Memorandum of . 
, . 

.. . ~greem.eIit mayb.~ made only by written approval of the Trustees and in accordance with 

.. /the tetmS of that agreement; and 2} any modifications to the Restoration Plan may be 

.. 'ill~de oilly' by written approval of the Trustees and in accordance with the reqUirements of, 

. QPA and ari.y:othel' applicable law. In addition,. modifications to the Memorandum of . 

A-greement and/or the Restoration Plan will become effective upon their filing ~th the . 

. . CoUrt. 

d. Any modifications· to the Memorandum of Agreement or Restoration . 
J 

. . Plan will not entitle the Trustees to seek any adqitional funds from the Settling. 

Defendant. . 

- 18-



XllI. Notices 
. '. '. '. . 

" , 19. "Whenever uilder the terms of this Consent Decteenotice is, required to be 
. . . '. . -

, " ','iiven by otie Party to another, ,it shall be directed ,to the 'following individuals at the 

" ·addres.sesand facsimile numbers specified below, uriless it is otherwise specifically 
, . ' 

',,' provided in this Consent-Decree. Any change i~the individuals designated by any ,party 

,muSt be made in Writing to the other Parties .. Any'correspondence submitted t() the 

. 'Plaintiffs sh~ll include a reference to ,the' case captiOliand civil aCtion number of this. 

action.' All notices shall be sent by first-class mail and facsimile. 

As to the United StateS: 

" Chief 
: Envitonmental EnforcementSection 
EnVirollitl.ent & Na~ral Resources Divisi()n 
U.S. Department of Justice 
P.O. Box 7611 

. Ben Franklin Station 
.W ~hington, D.C. 20044 

. Facsimile: (202) 514-0097 

, Sharon Shutler 
NOAAGCNR 
SSMC3, 15th Fl(>or . 
'1315 East West Highway , 
Silver Spring, Marylarid 20910' 

, Facsimile~ (3.01) 713-1229 

-" 19 -
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Mark Barash" 
• ~tJnit~d Stat~Departmeiltofthe interior 

'Office of the 'Solicitor ' 
, , .one Gateway Center 

,'./ ',', 'Suite 612' 
'Newton,MA 02458,-

, Facsimile: (617) 527~6848 ' 

As to the state: 

, Joan Olawski ... Stiem~r' ,', 
DeputY Attorney General 

,': state of New Jersey 
, Depaitment'of Law 'and Public Safety 

, ,Division of Law 
" Richard J. Hughes Justice Complex , 
,25 Market.Street 
'P.O. Box 0093 
Trenton,: New Jersey 08625~OO93 
Facsimile: (609) 984~9315 ' 

Marc A.~' M~ltsil 
'Assistant Commissioner, 
Natural ~d :fustoric Resources 
New Jersey Department of Environmental Protection 

( 501 East State Street,' 
P.O. Box 404 
,''rrenton;'New Jersey 08625-0404' 

"Facsimile: (609) 984-()836 

Asto'PranceShipmanagement S.A.: 

Freehill, Hogan & Mahar, LLP 
80 Pine Street 
New York:, New York 10005 
Facsimile: (i12) 425 .. 1901 

- 20-
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XIV .. Retention of JurisdiCtion 

20. ·This Court retains jurisdiction over both the subject matter ofthlsConsent ; 

/ . Decree and the Parties fot the duration of the performance of the· teimsan~ prQvisionst>f 

thisCoruient Decree·for theptirpOse of enabling any of the Partlestoapply to the Court at 
~ '. . . 

any time fot such further order; rurection, and relief as may be necessary or appropri~te· 
. . . '. 

'. .' 

. ; for the construction or tnatenalmodification of this Consent Decree, or to· effectuate or 

enforce compliance with its·teIlilS. Nothing in this Consent Decree shall be deemed to·. 

~lterthe Court's powetto enforce this Consent Decree . 

. xv. LodgiJigand Opportunity for Public Comment 

21. This Consent Decree shall be lodged with the Court for a period of not less 

than thirty (30) days for public notice and ~oIilment in.accordaneeWith Section 

lOO6(c)(5) ofOPA, 33 U.S.C. § 2706(c)(5), and 28C.F.R. § 50.7. The United States, • 

pUtSuant to 28 C.F.R. § 50.7, reserves the right to withdraw or withhold its consent if~e 

. coimDen:~· regarding the Consent Decree disclose facts or considerations which indicate . 

that the Consent Decree is inappropriate, improper, or inadequate. The Settling 
.' . . . 

, .": '. 

. Defendant.consentsto the entry of this Consent Decree withol,lt further notice. 

22" If for any reasOn the Court should decline to approve this Consent Detree in 
. . . . 

-. the form presented, or if the United States withdraws or withholds its consent pursuant to 
. . 

Paragraph 21, thIs agreement is voidable at the sole discretion of any Party and the tenns 

of the agreement may not be used as evidence in any litigation between the Parties. 

-21 -
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, XVI. Final JudgiDcnt 

". 23. Upotiapptov~UU1d entry of this Consent Decreeby theColirt, this Consent .' 

··l>~creeshall constitute a final judgment between and among the United States;the.State, 

and the Settling Defen~t. 

XVII. Actions of Trustees 
. . 

24. Alla¢ons taken by the Trustees pursuanHo this. Consentr>ecree shall'bein 

accoi&ncewith the territs of their Memorandum of Agreement, attached hereto at . 

AppendixA. 

'.' ·XvIll. Appendices' .. 

. :. 25. The following appendices are atbtchedto and incorporated intoili,is Consent 

Decree: 

Appen~x A is the Memorandum of Agreementinto which ·the TruStees. . 

.. have entered. / 

. Appendix B is the Draft Natural Resources Restoration Plan: Mitra Oil '. 

Spill .. of May 1996. 

. 

XIX. Effective Date 

·26 . .The effective date of th~s Consent Decree shall be the date this Consent 
. . 

Decree is entered by theCoult. 

xx. Costs and Attorneys Fees 

27. a. If the Settling Defendant fails- to make any payment required under 

- 22-



, ' 

': Sectiotl VI 6flliisCoJiSertt Decree when'due, including stipulated penalties, and the 

:United State~and!otthe State file(s) With the Court either' a motion to enforce'dus 

'Consent Decree, a cothplaiht,. or any otht{~ application for, s~cbpayment, arid:. (1) the '. 

,United States and/or the State thereafter receives a payment; or (2) an order is issued, .' 

, , directing payment of any portion of the amount sought by the United States and/or the •. 

, .State; or (3) the action is settled in a manner inwhicbthe United States and/or the State, 
. . . . 

receives any portion' of the amount sOUght, the Settling Defendant shall reimburse the 

United States and/or the State for all costs arising from such inotion,.complaint or', 
, ' 

, application, i~duding but not limited to costs of attorney time. 

b. The Trustees. will use best efforts to coordiiJ.at<? among each other iIi ~y 

action to enforce this Consent Decree. 

c. The Settling, Defendant is entitled to assert any arguments or defenses, 

,claimS or counterclaims, available to them by law i~ an effort to mitigate such costs or 

. fees. 

XXI.' Signatories/Service 
. .... ..... . . 

28. , The undersigned representative of the Settling Defendant certifies that he or 

she' is fully authorized to enter into the tenus and conditions of this Consent Decree and to 

execute and legally bind such party to this document. 

29 . The Settling Defendant hereby agrees not to oppose entry of this Consent 

Decree by this Court or to challenge any provision of this Consent Decree. 
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30. The Settling Defendant shall identify on the attached signature page the name, 

address, telephone number and facsimile number of an agent who is authorized to accept 

service of process, if served by both mail and facsimile, on behalf of such Settling 

Defendant with respect to all matters arising under or relating to this Consent Decree. 

The Settling Defendant hereby agrees to accept service in this manner and to waive the 

fonnal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure 

and any applicable local rules of this Court, including, but not limited to, service ofa 

summons. 
. ,,) 

SO ORDERED THI~ DAY O~,2004. 

-24-
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tHElJNDERSIGNED PARTY·enters into this consent decree in the matter of United ... 
···States. et aLv.Franc~ Shipmanagement S.A., relating to· the Anitra Oil Spill .. 

. J . 

FOR THE UNITED StAtES: 

THOM1\S·L. SANSONETII : 
Assistant Attorney General . 
Envifonment and Natural Resources Division 
U.S. Dep~ent of Justice 

BRIAN G. DONOHUE 
Senior Attorney .. 
Environmental Enforcement Section 
U.S. Department of Justice· 
P.O. Box 7611 
Washington, D.C. 20044-761 i 

CHRISTOPHER CHRISTIE 
United States Attorney 
Distri~t of New Jersey 

MICHAELCHAGARES 
Assistant· United States Attorney 
United States Attorney's Office 
970 BroadStreet 
Newark, New Jetsey07102 
(973) 645-2700 

- 25-
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,tHE UNDERsIGNEH pARTY enters into this' consent decree in the matter of United 
,States. etal. v. France Shipman~g~ment S.A., relating to the Anitra Oil Spill. 

BY: 

DATE: .. sjt~ '( BY: 

FOR THE STATE OF NEW JERSEY: 

PETER C. HARVEY 
Attorney General for New Jersey 

NOLA WSKI-STIENER 
Deputy Attorney General 
State of New Jersey 
Department of Law and Public Safety 
Division of Law 
Richard J. Hughes Justice Complex 
25 Market Street 
P.O. Box 0093 . 
Trenton, New Jersey 08625-0093 

NEW JERSEY DEPARTMENT OF , 
ENVIRONMENTAL PROTECTION 

\.ssJlS1aJl1U:~tnm1SS10ner 

Natural and Historic Resources 
New Jersey Department of Environmental 
Protection 
501 East State Street 
P.O. Box 404 
Trenton, New Jersey' 08625-0404 

21 



·rimUNDEltSlGNED PARn>efiterS into tins conseIitde~ree ill. theDl~tter.·ofUnited·'­
Stat~s,et at v. PrattceShiptnanagement S.A., relating to the Anitra Oil Spill . 

. FOR FRANCE SH1;PMANAGEMENT S~A.: 

. . . . . 

Agent authorized to accept setviceoii'bebalf of France Sbipttuinagetnent S.A.: 

-'27 -
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MEMORANDUM OF AGREEMENT 

. AMONGST 

DEPARTMENT OF THE' INTERIOR 

NATIONAL O~IC AND ATMOSPHERIC ADMINISTRATION 

STATE OF NEW JERSEY 

llBGAStDUlG nTORAL1lBSOURCB IWitAGZ ASSBSSJIBNT UP RlIS'rORA'rlON 
MISXNG FROM THJI MOTOR TANJtBRABI'IRA OiL SPl:LL 

P04 
ISlUU4 ':, 

. AND ,COORl):tHAT:tOJl OF OTllBR STtJD%BS AND ERFO~CBMDrl' AC'l'l:Vl:'l'DS 
" • . :'_i-·~~f~~::.!~~.j-: .. ~~: -. !o:': 

X. IN'.l"RODUCTl:ON 

This Memorandum of Agreement (Agreement) by an~ among the 
'Depa.rtmentof the Interior (hereinafter "DOl"}, ehe' Nilt10nal 
Oceanic and Atmospheric Administration (hereinafter· "NOAA"l. and 
the State of New Jersey (hereinafei!r "New Jersey") I ,(collectively 
hereinafter "Trustees" and "Parties") is entered into in recogni­
tion of the oommon interests of the Trustees int.he restoration of 
natural resources and associated se:t=Vices which have been injured, 
des~roy.d or lost as a result of the Motor Tanker Anitra Oil spill 
wbich began on May 9, 1.996 and occurred ~uring lightering 
·operations at and around the Big Stone An~horage in Delaware Bay, 
and which impacted shorelines and beaohes along the Delaware Bay 
and Atlantic shores from Reed's Beach in Cape May up to and beyond 
,Holgate in Ocean County. and in the coordinated handling of n~tural 
resouroe damage claims arising therefrom. 

:U: • AUTHORXTY 

A. The natural resource Trustees' enter into this Agreement in 
accordanoe with the natural resource Trustee authorities prov,ided 
for each Trustee under Section 1006 (a) - (g) of the Oil Pollution Act 
of 1990 (OPA),33 U.S.C. S 2706(a)-(9); Sect;ion 107(f) of the 
Comprehensive Environmental Response, Compensation ·andLiability 
Aot (CBRCLA) ,as amended, 42 U. S.C. S9607 (f) 1 Section 311 (f) of the 
Clean Water Act (~); 33 'U.S.C. §~32~(f). and other applicable 
Federal law, and State statutory and oommon 1awl and authority 
including. but not limited. to, The National oil and Hazardous 
Substances Pollution Contingency Plan (NCP), as amended, 40 C.P.R. 
Part 300. and the oil Pollution Act. 'Natural Resource Damage 
Assessments Final Rule, 15 C.F.R. Part 990, 61 F.R. 440 (January 6. 

1 
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1996} • 

B. In accord with Section 1006 (b) of -the Oil PolJ.ucion Adt of 
1990 (OPA), 33 U.S.C. S 2706 (bl, and S@part G of the NCP. 40 eFR 
I 300.6-00 throqgh 300.615. the following officials or their 
designees shall act on behalf of the public as Federal and State 
Trustees for natural resources under thiS Agreement: 

1. The COmmi.8ioner of the Department of Environmental 
Proteotion for the State of. New Jersey. . 

2. The Secretary of the Interior, for the Department 
of the Interior, 

3. The Under Seoretary for Oceans and Atmtasphere, 
Administrator of the National Oceanic and 
AtMOspheric Administration, for the Department of 
Commerce. 

~J:I. Dlrntt'l'J:ONS 

. For purposes of this Agreement the following definitions shall 
. apply: 

A. "Federal Trustees" means the Secretary of _ Commerce, acting 
through NOAA, and the Secretary of the Interior or their respective 
autho;-ized designees. 

B. "Joint use" means use of natural resource damage recoveries by 
the State Trustee or the Federal Trustees, wheth~r individually or 
collectively. in such a manner as' is agreed upon by the- Trustees in 
accordance with the terms of this Agreement. 

ye. "Lead Administrat.ive Trustee" or "LAT" means the trustee "ho 
is selected by all participating trustees the purpose of 
coordinating natural resource damage assessment activities, 
together with other activities as authorized by the - Trust;ee 
Council. • 

.0. "Natur~l resources" shall have the same me~ning as set forth 
in Section·1001(20) of OPA, 33 U.S.C. 52701(20). 

E. "Natural. resource damage (el recovery (ies) 11 means any award, 
judgmen~, settleme~t or other payment to the Federal Trustees or 
the State Truil!=.ee which is received or controlled by any of the 
'l'rustees, indi"idually or collectively, for or' as a result of 
claims for natural -resource damages- agail1st any potentially 
responsible parti.es regarding the Spill" except that such term· does 
not include any award which is a judgment, settlement, or payment 
i%\ reimbursement of costs of natural resource damage assessment, as 
defined in 15 CFR Part 990, incurred by any of the T~stees. 

2 
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F.. "Oversight. expenses" means any costs associatedwlth 
. individual trustee ,participation in the restoration. planiling. 
process, Truatee. Cou~cil. adm1n~strativ:e . proce~ding., cOllts 
associateo with the retention of consultants, coord1nator.,~r any 
oehe%' technioal or administrative sexvices associated with the 
develop.ent_9~ th~.r .. torationplan,or any other costs reasonably 
related to the implementation of this Agreement other tha~ the 
physioal implementation of the final restoration plan approved by 
the Trust.ee Counci 1. . .'. " 

G. 11 Potentially Responsible Party· Inoludes the owner, operator, 
or demise'charterer of a vessel, or the owner or operator of a 
facility,. who is or might be liable under the Oil Pollution Act of 
1990 for natural resourcedamagea. 

H. "Restore" and "Restoration" mean any actions undertaken lby 
the Trustees pursuant to OPA Section 2706 (c), (d) and (f), and 
other. applicable laws or regulations, ;ncluding planning, 
implementation, administration and oversi.ght, which serve. to 
restore, rehabilitate, replace, or acquire the equivalent of 
natural resources or natur~l resource services.injured, destroyed 
or lost as a result of the Spill. • 

.~. "Restoration Coordinator" means the person apPOinted/hired by 
the Trustee Council to conduct activities as described at Section 
VIII, Paragraph D. " 

• 
J. II spill" means the MIT Anitra Oil 'Spill which began on or 
about May 9, 1996 and occurred during lightering operations at and 
around the Big Stone Anchorage in Delaware Day, together with any 
and all impacts to natural resouroes arising therefrom. 

K. If State Trustee" means 'the Commissioner of the New Jersey 
Department of Environmental Protection, or the Commissioner's 
authorizea designee. 

L. "Trustees" means the Federal Trustees and the S"tate Trustee. 

M. "Trustee Representatives" means the three (3) authorized 
. desi~nees appointed by the Trustees of'NOAA, DOIan~.New Jersey to 

the TruStee Council. 

N. "Trustee Council II" means the three Trustee Representatives 
appointed by the TrUstees of NOAA, DOl and New Jersey to oversee 
coordination of natural resource damage assessment and restoration' 
arising from or related to ehe Spill. 

:tV. SCOPII 
• 

This Agreement is intended to cover Natural Resources belon-

3 
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ging t.o or managed by, controlled by, oX' appertaining to the 
TrusteeS under OPA, CERCLA and the NCP which have been or may De 
affected by. the Spill. 

v. PUJlPOSB 

The purpose of this A~reement is to provide a.fra~work for 
intergovernmental coordinat10n among the Trustees and for 1mplemen­
tation of the Truseees' activities in furtherance of their natural 
resource trustee responsibilities under OPA .and other applicable 
Federal law, and State statutory and ·common law, with respect to 
natural resource damage assessment,· restoration, and other natural 
resour,ce Trustee activities. 

Vl: • OBJBCTl:VBS • 
The 'l'rustees shall coordinate their efforts to meet their 

respective natural resource t.rustee responsibilitie~ under OPA, 
CERCLA and other applicable Federal law and State statutory and 
common law. I!l pursuing these objectives, the T~stees shall 
remain cognizant of all relevant principles and concerns, including 
without limitation, the goals of the Oil Pollution Act·of 1990, the 
nature and "extent of each Trustee's resource concerns, and general 
prinoiples of equity. T~e. Trustees'· objectives inolude, but are 
not limited to, the following: 

A. Coordinate the efforts of the Parties in implementing the 
natural resource damage assessment process consistent with the 
guidance and procedures provided at 1S CFRPart 990. 

B. Develop a plan for the restoration of natural resources and 
services injured, destroyed or lost due to ·the Spill, if necessary . 

• 
c. Pursue implementation or funding of the plan, 
reimbursement of assessment coste, by ~eeponsibl~ parties, 

and 

. D. . Fairly allocate the efforts, costs and expenses of carrying 
out the objeotives of this Agreement among the Trus.t~es; 

E.~hieve settlement of all truseee natural resource damages 
claims, including the .costs·ofassessment, in a manner oonsistent 
with 15 CFR Section 990.25. 

F. Coordinate efforts of the Parties in litigation, if necessary. 

VXX • FUNDntG 

A. Trustee Cooperation. To· t.he extent provided by law', each 
~rustee agrees to cooperate in the administration of any private 

• 
4 
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funding source or sources that may become available to the Trustees 
.. ·from PaPa or others in the furtherance of this Agreement. Such 

funds shall be administered through the Trustee Council established 
pursuant: Co this. Agreement. . 

a. PRP Funding. The Trustee Council may enter into an agreement 
with the PRPS in which the PRPs agree to fund and/or conduct 
naturalresourae da~ages assessment activities, and determine the 
teZllUl of monetary disbursement and PRPs participation. Any such 
Trustee Council/PRPs agreement shall be consistent with stlbsection 
"A" above~ . 

~XX. MIT AHZTRA OXL SPXLL ~RUSTBB CoUNCIL 

A.Composition. Within ten· (10) days of the execution of this 
Agreement, each Trustee, as specified under Section III, shall 
-designate. one primary voting delegate to theM/T Anitra Trustee 
Council ("Trustae Counail"). Each Trus.tee shall also designata an 
alternate c1elegateto act in the absence of tlle primary voting 
delegate~ Until such designation is made, the ·interim voting 
d,elegates shall be Martin MoHugh, with John Sacco as alternate for 
New Jersey, Willie R. Taylor, withAndr~w Raddant· as alternate for 
DoI, and Frank G. Caulak, with Margureite Matera as alternate for 
NOAA. In.addition, the u.s. Department of Justice, the Office· of 
the Attorney General for the state of New Jersey, and in-house 
counsel for each of the Trustees,. each may prov:ide one delegate in 
a .legal/consultative role, who shall not bea member 'pf the Trustee 
Counail, but who shall nonetheless be able to attend all meetings 
of, or organized by, th~ Trustee Council. Each Trustee may, by 
written notification to all other Trustees, change the designated 
delegate and/or alternate. 

S .. Communications. To the extent not designated herein. within 
ten (10)· days of the exea~tion of 1;:his Agreement each Trustee shall 
notify all of the Trustees of the" name (s), address (es), phone 
number(s), .E-Mail addresses,. and facsimilenumbtlr(s) of the 
Tru8t:..a's·primary.and alternate delegates. to the Trustee Council 
who shall receive, and shall be responsible for on behalf of that 
Trustee, all correspondence and communications on behalf of such 
Trustee. In addition, the U.S. Department of Justice, and the 
Office of the Attorney General for the State of New Jersey, shall 
be direatly and contemporaneously provided copias of all 
significant and relevant documents, notices and notifications. 

C. Decisionmaking. The three (3) members of the Trustee Council 
shall have equal voting power I and all decisions under this 
Agreement shall be by.unanimou8 agreement of al~ Trustee Counail 
members. 

D. Dispute Resolution. In the event of a dispute involving any 
decisions under this Agreement, the Trustee Council shall initially 

• 
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at.tempt to resolve the dispute through good faith discussions 
directed toward obtaining unanimity among the Trustees involved iq 
the dispute and consensus by the TrUstee Councii as a whole. If 
unanimoU8 conaent cannot be reached, the matter sha~l be elevated 

'to the named Trustees identifiea in Section II (B) who may expressly 
de14gate their decisionmaking authority to a senior supervisory 
level des'ignee for decision or further instructions. If necessary, 
.the Truatees mayeatablish other mechanisms' by which disputes 'may 
be resolved. In the event of irreconcilable disputes, the 
disposition.of funds recovered from the PRPs shall bA goyerned by 
Section XII (F) (3) of this MOA. 

E. DUties and Authority. The Trustee Council shall coordinate 
and aut.horize all . 'l"rustee activities and matters under this 
Agreement directed towards the' resolution of natural resource 
damages claims arising from the Spill. In addition, the Trustee 
CO\lDcil shall be responsible for all natural resou.rce damage 
as.essmen~ activities, including but not limited to restoration 
plarming, restoration implementation, and oversight both prior to 
and subsequent to final settlement or judgment covering all Trustee 
natural resource damages claims ariSing from the Spill. Towards 
this' end, the Trustee Council may request and receive relevant 
materials an~/or information from Trustee staff and/or the public. 
The Trustee Council shall have finalauthor1ty to disburse any PRP 
funding reoeived pursuailtt.o Section VII of thi~ Agree11'ent, to 
implement restoration using f~ds recovered from PRPs, and to make 
a.ll necessary decisions for the management'and administration of 
projects Undertaken by the PRPs to imp~sment restoration, and/or 
for w}lich PRPs funding may be used. This shall include, but is not 
limited to, the payment of administ-rative costs to individual 
Trustees that the Trustee Colincil determines are 2:'easonable and 
neces.sary. The Trustee Council reserves the right to tak.e ,uch 
furtheractioils as may be necessary to further the·purposes ·and 
achieve the objectives of this Agreement. The Trustee Council is 
sp.ecificallyauthorized to assign speciflc duties or functions to 
individual Trustees. 

F. Lead Administrative 'l'rustee. The Trustees hereby agree to 
designate one trustee to act as Lead Administrative 'l'.rustee (LAT) 
under this Agreement for the purpose of direct.ing and coordinating 
trustee activities t,owards resolution of claims arising from the 
Spill, and other trustee activities as authorized by the Trustee 
Council. The LAT shall fully coordinate its activities with and 
only act under the direction of the Trustee Council. Other duties 
of the LAT and/or the other Trustee entities shall be arrived at by 
resolut~on of .the Trustee Council. . 

G. Meetings. Any member of the Trustee Council' may, upon 
reasonable notice through the LAT call a meeting of the Trustee 
Council to be conducted either in person or by telephone conference 
call. Such meetings ahall generally'be held in conjunction with 
other.set meetings among the Trustees to this Agreement. Members 
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of the Council may invite their respective staffs or attorneys to 
attend. 

H. Trustee Council Termination. The. Trustee Council created 
pursuant to this Seotion shall terminate upon the termination of 
this MOA pitrsuant to Se~tion XII (F) o( this MOA. 

• 
A. Joint Use Of Natural Resource Damage Recoveries. 

1. State and Federal Trusteeships. The Trustees recognize 
that each of them has trusteeship, through their respective natural 
resource Trustees, . under OPA and CERCLA over natural resources 
affected by the. Spill, and that the· scopes of· thEtir respective 
trusteeships overlap. 

. 2. Joint Use of Natural Resouroe Damage Recoveries. The 
Trustees agree that· any natural resource damage. reco"eries, as 
defi~ed in Section III (E) of this Agreement. obtained or received 
by th~ Trustees, individually or collectively. and any interest 
earned thereon, shall be jointly used to restore natural resources 
which have been injured, destroyed or lost as a result of the 
·Spill. ' 

B Restoration Implementation Duties of the Trustee 'Council. 

In the event of a resolution of natural resource damages 
claims under which the PRP(s) either fund or agree to undertake all 
or part of the restor~tion activities, the Trustee Counoil: 

1. Shall c:oordina~e on all decisions relating tQ restoration. 
activities or ·the use of any natural resource dama~e recoveri •• , 
and any interest earned thereon, for restoration activities, 
including, but not limited to, the payment of .reasonable and 
neoessary coats for each Trustee's particip~tion in the Trustee 
Council· _ process and for . the planning, imp lement.ation, 
.administration and oversight. of any activities that are reasonably 
necessary to carry out the purposes of ·this A~eement. 

2. May·reimburse, and/or directly payout of funds recovered 
from the PRPs, reasonable Trustee oversight expenses as natural 
resource damages. The .Trust.ee Council shall establish by r-esolut.ion 
rea8.onable limits to the reimbureement of oversight expenses. 

3. Sh~ll provide for reasonable public involvement., 
including notice and comment, in accordance with applicable law and 
regulations. for all restoration projects under this Ag~eement. 

4. May invite representatives of other publiq agencies and 
members of t.he public to its meetings unless, subject to applicable 
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law, the Trustee Council determin~s that tbe subj act of the meeting 
is privileged or tha~ public disclosure of the Trustee Council's 
work would prejudice the effectiveness of the Trus.tee Council and 

.. the Trustees i responsibilities under applicable law. 

5. May enter into contracts t.hr~ugh its indi:vidual members, 
for the benefit of the Trustee Council, with cO~Bultants to provi~e 
such technical services as· the Trustee Council determines are 
necessary and as permissible under applicable st.ate. OJ: feder~l law. 

G. May, to the extent permitted by applicable law, 
collectively or through individual Trustees, receive grants or 

.. donat.ions to be applied to the restora.tion of natulJal resources 
.... related to injur-ies arising from the Spill. . 

C. Restoration Coordinator. The Trustee Council may designate a 
Restoration Coordinator whose work sh~ll be directed exclusively by 
the Trustee Council. The responsibilities· of tlUl Restoration 
coordinator shall be dete%'TC\ined by the Trustee Council,., and may 
include all . activities reasonably necessary' to implement 
restoration. 

D. The MIT Ani tra Techilical Advisory comtni t tee. 

1. Designation. The Trustee Council may es·tablish a 
co_ittee known as the MIT AnitraTechnical Advisory Committee 
(hereinafter the "Technical Advisory Committee"). . . 

2. Composition. The State Trustee and tbe Federal Trustees 
each may designate up to three (3). members from their respective 
State or Federal agencies or sub-divisions to serve on the 
Technical Ad'Visory.Committee. The Technical Advisory Committee 
may invite representatives of other public agencies and meinbers of 
the public to its meetings unless, subject to applioable law, the 
Trustee Council deteZ1llines that the subj ect of the meeting is 
privileged or that public disclosure of the Trustee ~Quncil's work 
would prejudice the effectiveness of the .Trustee Council and the 
Trustees' responsibilities under applicable law. The Trustee 

. Council may limit or expa.nd the size of the Technioal Advisory 
Committee as nece88a%y to meet the objectives of this Agreement and 
the responsibilities of the Trustees under applicable law. 

3 • Duties. At the reque"t .of the Trustee Counail, tl?-e 
Technical Advisory Committee may review and provide technical 
comment to the Trustee Council on the Restoration Plan arid on 
proposals for natural resource restoration. If requested, the 
Technical Advtsory Committee may also review and comment upon work 
that 1s ~n progress or that haa been completed under contract or 
other agreement for the Trustee Council to ensure its compliance 
with such contract or other agreement. 
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E. Technical Services. 

1. The Trustee Council may determine. tha.t they need technical 
. advisors, consultants or othei:' service providers to assist in 
.:. c&r'rYingoue their, responsibilities under this Agreement. The 
'members of th,e 'trustee .co\ll1cil. may individually enter into 
contracts ,for the benefit of the Trustee Council, or may otherwise 

", expend natural resource damage assessment funds or natural res,ource 
, " damage, recoveries to perform the' following services, either 

directly, or through service providers; 

a. 

b. 

c. 

d. 

e·. 

f. 

g. 

provide projeot design and technology review, Spill 
related analysis, restoration planning or services, 
tasting, sampling, and other. services r:elated to the 
development or ~1nplementation, of a restoration plan for 
the Spill; 

provide the Trustee Council with logistical support and 
coordination; 

organize and prepare for Council meetings;. 

provide technical advice to the Trustee Council during 
Council meetings; 

provide technical or otber advice to the Trustee Council 
and the Technical Advisory Committee as required to carry 

,out the purpos~s of this Agreement; -. 

provide such other services, consistent 'with,applicable 
law, as requested by t~e-Trustee Council. 

To obtain technical sezvices, 'the Trustee Council may 
agree to designate the LAT, the Restoration Coordinator 
designat,ed pursuant to section IX.B.6 or anyone or mOre 
Trustee(s) as authorized to enter into intergovernmental 
personnel transfers, one or more contracts, or other 
lawful agree~ents wi th professional consultants, 
advisors, or other service providers· that the Trustee 
council determines are qualified to provide services to 
the Trustee Council. 

x. HOTZPXCA'I'ION OP NEGO'l'DT:IONS W:ITa PaP!, 

It is recognized, that each Party to this Agreement has and 
reserves all r;ghts, powers and remedies now.orhere~fter exi~ting 
at law or in equity, or by statute or otherwisej' and that nothing 
in thi. Agreement waives or forecloses the eXeroise of any such 
rights, powers or remedies. However, each Party to tbisAgreement 
agrees to the extent pract;icable to provide t.wenty (20) days prior 
written notice' to each of the other Parties to this Agreement of 

9 
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its intent to partioipate in negotiations with any PRPs or otber 
entity regarding settlement or ·otber disposition of natural 
resource"damages claims arising from the Spill. 

The Parties agree to inform each other within f1ye (5) working 
days of any· oral or" written communications to or from the PRPs 
regarding settlement or other disposition of natural resource 

.... damages claims in regard to the Spill". As appropriate, the 
-- -substance of any such communications will be shared with the 

Parties. 

The Parties further agree to provide copies of any agreements 
or other documents reflecting settlement or other disposition of 
allch claims,incl~ding quasi-public claims involving .. or related to 
n.atural resource injuries arising from or related to the Spill. If 
the Party refuses to do so for any reason, that Party sball no 
longer be a Party to this Agreement unless all remaining Parties 
request in writing within ten days (lOr that such party remain a 
~arty. 

Xl • COORD.INATI:ON AND CONPlDIINTI:AL:ITY 

• 
A. Coordination. ThePart:ies recognize ariel agree th~t their 
interests in the· recovery of claims for natural resource· damage 
"assessment, and natural reso~rce damages associated with the 
Spill are related and where appropriate have agreed to coordinate 
negotiation and, if necessary~ litigation of their claims and 
damages .that ax-ise out of the Spill. 

B. Confidentiality. The Parties reoognize that, in order to 
effectively and efficiently negotiate and litigate their claims, 
their cqunsel, employees and consultants may, at each Party's 
discretion, exchange documents and information including draft:­
reports, analyses, opinions, conclusio~s, and advice prepared in 
anticipation of litigation, and/or subject to attorney-client 
privilege or other forms of privilege. The Partles therefore 
hereby agree a,s follows: 

1. Except as provided by law or otherwise provided herein, 
the Parties"shall treat all designated privileged 
documents generated, and-designated privileged 
communications, by, between or among the parties as 
privileged attorney-client colnJftunications, attorney 
work product or protected by other applicable 
privileges (or as a combination thex-eof), and shall 
protect such documents and communications from 
disclosure to the maximum extent possible under 
applicabl~ Federal and State law. A "designated 
privileged document" is one identified on its cover 
page or elsewhere as subject to one or more privileges 

10 

lSI U.1" .,. 
~1 



~~...::c.::~=--..=~_10: 02 FAX 617 5276848 

01 02-91 04:3lPM FROM OIPC/BOSTON 

2. 

3. 

5. 

6. 

• 

or forms of immunity. A "designatedprivileged 
communication" is one which occurs with an expectation 
of aonfidentialityand includ~s, but is not limited to; 
communioations between the GoYernments' attorneya or 
thE!lr staff, agents, and/or experts in anticipation of 
litigation, in the seek,ing or giving of legal advice, 
and/or in the contextef pre-decisional government 
del·iberations . ~ 

The transmittal of .a privilegflld document to,· or a . 
privileged communioation betw~en or among any of the 
Parties (and theiJ:: counsel, representatives, 
contraotors and consultants) does not waive. or 'imply 
any waiver, of any privilege or right which the 
transmitting government may assert with respect to that 
document or communication. 

Unless otherwise specifioally provided, the Parties 
shall each be entitled to assert any applicable . 
privilege with. respect to any document or c;:ommunicat1on 
.jointly transmitted, prepared, or funded bY the 
Parties •. Bach party shall be entitled to assert an 
applic~le privilege with respect to any document or 
cOn'\mun!c.tion transmitted. prepared, or funded solely 
by't~at Party. 

Ifa subpoena, discovery request, or other request in 
any fozm,for a privileged document or information is 
received by any Party. a.oopy of the· subpoena or 
request will be immediately forwarded to counsel for 
the Party or Parties to which the privilege applies and 
to the government representative(s) _who originally 
generated the document or communication requested. The 
Party who receives such a request shall also provide a 
draft of the Party's intended response to'such request 
not less than ten flO) days prior to the date ~hatthe 
Party intends to issue its response.· To the ext·ent 
that applioable law may require a response more . 
promptly than is consistent with the above temporal 
requirement, the Parties agree to act in good faith to 
meet any such re~irement8. 

Only by specific written agreement among the Parties or 
pursuant to Court Order shall disclosure o~ a . 
privileged document or communication be made public or 
disclosed to a party-opponent or-non-party. Such 
agreement shall not be construed as a waiver of 
privilege or confidentiality regarding any other 
documents or communications. 

Nothing herein in any way affects or limits the 
authority of any Party to waive any privi~ege and 
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release any'documents, information, analysIs, opinion, 
cOftaluaion, or advice that' are subject to'privileges 
held exalusive~y by that Party. 

7. Designated privileged documents shall be maint,ained in 
such a manner as to insure that no intentional or 
unintentional'disclosure is made which would compromise 
any asserted privilege, including segregating 
deaignated privileged documents in files that are 
identified as containing privileged documents that are 
not be to disclosed publicly or in response to 'a , 
discovery request in this or any.other case. 

S. At the reqUest and option, of any Party, designated 
privileged documents shall be returned to the 
originating Party or destroyed. 

C. The Parties agree that, to the extent consistent with the 
'effecti ve and efficient negotiation and litigation of their 
claims-, pUblic dissemination of final data and stu,dies related to 
injuries arising from the Spill. is in the best interests of the 
,public and the Parties. Such final data' and stud:ies shall be 
made available to the public upon request to the extent ' 
cons1scent with the foregoing confi.dentia11ty provisions. In 
addition; t.he Parties shall open and maintain a publicly 
available administrat.ive reoord to the extent required by, and 
consistent with the requirements of, the Federal Natural Resource 
Damage Regulations that the Parties select for use ~n connection' 
\iri~h the Spill. 

xx:!:. QEH'BRAL PllovzstONS 

A. Reservations. Neither~xecution of this A~reement nor 
performance of any activities pursuant to this 'Agreement shall 
constitute an admis8ioll by any Party. named herein 'Cor a·ny 
government) of (rior be const.rued as preceden~ for) any legal 
responsibility under federal law or state,statutory and oommon 
law to protect, restore, or enhance any'natural resources 
affected by the Spillover whioh any other Trustee asserts 
trusteeship. Furthermore, neither exeoution of this Agreement 
nor performance ot any activities pursuant to this Agreement, 
shall aonstitutean admission by any Trustee named herein (or, any 
government) of (nor be construed as precedent for) any liability 
tor damage or injury to any .natural resouroes affec~ed by the 

'Spillover which any. other Trustee asser-cs t~steeship. 

B. Limitation of Authority. The Trustees and the ,Lead 
Adminiscrative Trustee are not authorized by this agreement to 
enter into settlements on behalf of the other Trustees and a 
Trustee,or the 'Lead Administrative Trustee does'not represent 
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C. Third Parties. This Memorandum of Agreement is not intended 
to, nor shall it, vest rights in per soils who do not represent the 
Parties to this Agreement or who are not Parties to this 
Agreement. . 
b. Effective Date. This Agreement shall be effective when 
executed by all of the Parties. The effective date of th1s' 
agreement will be the date on which the last signature is 
entered. " , • 
trhis Agreement can be executed in one or more counterparts, each 
of whioh will be c;on.idered an original document. 

E. Amendment. 

1. This Agreement may be amended by agreement of the 
Parties if it is determined that an amendment is necessary to 
accomplish the objectives of this Agreement, or is ne<:essary to 
modify the objectives of this Agreement consistent with the 
reqUirements of OPA, CERCLA, any amendments thereto; or other 
applicable Federal law or State common or statutory law. , 

. 2~ Any amendment of thi~ Agreement shall be effective only 
if it is in writing and executed by all parcies to this 
Agreement. 

t. Termination. 

1.' This Agreement shall be in effect from the day of 
e)C:acution until the Trustee Council determines that the 
restoration plan or plans imPlemented under this Agreement have 
been completed, except that this Agr~ement may be extended by 
written agreement, as providsd in Section XII of this Agreement. 

. 2. lu:1y Party maY· withdraw from chi-s Agreement, but only 
.fter efforts have been made ~o resolve any dispute in aocordance 
with paragraph D of Section VIII of this Agreement .•. Such 
witlldrawal ·shall only 'be effective upon thirty (30) days written 
notice upon all Parties to this Agreement. 

3. In. the event that this Agreement is terminated or one of 
the Parties withdraws, the Trustees expressly agree that they 
will continUe to coordinate their activit~es to the greatest 
extent pract.icable to restore the natural resources affected by 
the Spill, and that they will be guided by the objectives set 
forth in Section VI of this Agreement. The diSposition of any 

. unobligated sums recovered from PRPs as natural resource damages, 
and any interest earned thereon, shall be determined by further 
agreement of the- ~rustees or, if an ag~eement· ca~not be reached, 
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upon application by a party to this "OA to the United States 
District Court (New Jersey), by allocation of such recoveries and· 
int·erest by the Court. . In making a fair and reasonable_ 
allocation of these monies among the Trustees, the Court shall 
consider p~imarily the need to achieve,. to the maximum extent 
practicable; the Natural Resource Objectives of this MOA and 
shall fur~herconside:i:' the overlapping jurisdictions of the 
-feder~ and" s·tate trusteea. In any event, the Trustees further 
expressly agreie that any unobligated fund. recovered from PRPs as 

- natural resource damages, and any intere8t earned thereon. shall 
be expended solely to develop and implement a plan to restore 
injured natural resources under their trusteeship, as mandated by 
$ection 1006 of the Oil Pollution Act (OPA) , 33 U.S.C. S 2706. 

_ 4. The. withdrawal'- of any Party to· this Agreement for 
whatever reason, shall not affect the subsequent va1idity of this 
Agreement among the remaining Parties. A party that has 
withdrawn from this agreement shall have no further obligations 
unde_r this agx:eement except for the obligations under Section 
Xlt (F) (3), above, to «;:onti.nue to coordinate activities to. the 
greatest extent practicable, to maintain confidentiality as 
agreed in Section XI, and to· expand unobligated·funds.recovered 
for natural resource damages solely to develop and implement ·a 
plan to restore injured natural resources under the~r 
trusteeship, as mandated by Section 1006 of the Oil Pollution Act 
(OPA), 33 U.S.C. I 2706. -

G. _ Federal Natural Resource Damages Regulations. "It is the 
intention of the TrUstees to follow the NOAA natural resource 
damage assessment regulations, ·15 CPR Part 990 in matters 
relat1ngto the $pill. 

H. Antideficlency. Nothing in this Agreement shall be 
construed as obligating the United States or New Jersey, their 
-officers, agents or employees, to expend any funds in ex~ess of 
appropriations or other amo~ts authorized by law. 

The GOVERNMENTS, through their designated representatives, 
have signed this Agreement on the day and year appearing opposite 
their· signatures. 

• 
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APPENDIXB 

DRAft NATURAL RESOURCES J,mSTORA,TION PLAN: 
ANITRA OIL SPILL OF MAY 1996 
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Contact: 

. Draft Natural Resources Restoration ·Plan 
and 

NEP A Environmental·Assessment· 
for the' 

Anitra. Oil Spill of May·· 1996 

. January2OO4 

Prepared by the Anitra Oil SpiUNatural Resource Trustees: 
New Jersey Department of Environmental Protection 

U. S. Fish and Wildfife Service 
National Oceani¢ and· Atmospheric Administration 

John Sacco 
, New Jersey Department of EilviroIllilental Protection 

Office ofNaiurat Resource Protection 
,P.O. Box 401 

. Trenton, New Jersey 0862.5 

Timothy Kubiak 
.U.S. Fish and Wildlife Service 
.927 N. MainSt.Bldg. D. " 
Pleasantville, New Jersey 08232 

Frank: Csulak 
.. Nationai Oceanic and Atmospheric Administration 
74 MaGruder Road . 
HigliIands, New Jersey 07732 



DRAFl' NATllRAL RESOURCES RESTORATION fLAN: ANITRA OIL SPILL OF ' 
MAY 1996 

I. INTRODUCTIO~AND AUTHORiTY, 

:1'hls Draft Nat1lfcll ReS9~ces Restoration Plan (Dr8ft Plim) is made by the State 'of New Jersey 
:Oepartnient ofEn,vironmental Pr(}tection (N.JI)EP)~ the United States Fish and Wildlife SerVice 

".(Semce),ruid the National Oceanic and Atmospheric Administration (NOAA) (collectively the 
"Natural Resource Trustees" or "Trustees"). This document, presenting the Draft Plan, describes 
the nature and exteIitofinjinies to natural resources resulting from an oil spill that occurred in 

, the Delaware Bay iit May 1996, and identifies al~rnatives for restoring 'injured resources and the 
, ,services these resour~es provide. This Draft Plan is intended to inform the public of proposed 
, restoration actions. ' , 

, ' 

,:The Oil Pollution Act of 1990 (OPA) (33 U~S.C. Section 2701 et seq.) together with Ex.ecutive ' 
Order i2777desi~ted federal and State trustees for nattinU resources, which designations ate' 
set forth in greater detail'in Subpart G of the National Contingency Plan, 40 CFR Section 
,300.600. The Secretary of Interior is a designated federal trustee for natural resources including , ' 
mjgratOry birds, certain marine manun31s, anadromous,flsh, endangered¢ies ,and their ' 

" respective"):Ulbitats, and federal lands managed by the, Department of the Interior (Department). 
The Northeast Regional Director of the Service haS been designated as Authorized Official to act 
on behalf of the Secretary as trustee for this case. lhe SecretUy of Commerce,actIDg through 
the NOAA, is a designated federal trustee for natural resources including-certain marine 
mammals and anadro.mous fish. The States are designated trustees for all natural resources' 

, within their jurisdiction. Under the OPA natural,resource trustees areauthorized,to assess and 
recover compensation for injury to or loss of natural resources reSUlting from a discharge or 
substantial threat of discharge of oil, and use recovered funds to achieve appropriate restoration. 

n.. PUBLIC NOTIFICATION AND REVIEW, ' 

The, Trustees are to receive $'1.25 million in compensation from the Responsible Party to restore 
resources injured as a result of the oil spill and $250,000 to' compenSate the trustees for past 

'assessmentcosts. Prior to expending funds for restoration; the OPA requIres the, Trustees to , 
, develop and implement a plan for ,the restoration of tb,e Da~ resources uilder their trusteeship. 
, The OPA Natural Resource Damage Assessment Regulations at 15 CRF Part 990 require that ' 
the Trustees develop a publicly reViewed resto~tion plan, which identifies and evaluates a' ~ 
reasonable number of restoration alternatives developed to address the specific 'injuries resulting 
from the oil spill. 

Accordingly, the Trustees are publishing, distributing, ~d seeking comments on this Draft Plan. ' 
Notice of Availability. of the Draft Plan will be published in the Federal Register, and in, The 
Press of Atl(J1J,tic City. A copy of the Draft Plan is also available for viewing during office hours 
at the following location: 
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. . -' . . . 

, ,Cape,~ay CotmtyLibrary' 
,30 West MechanicStreet 
Cape May Court HoUse, New jersey OS210 

'Mail.: DN2Q304 Moore Road .. 
609-46~-6350 

In 'addition, c~pies, of the Di3ftP~ may be obtained' from the Servic.eatthe'follo~g:,addres~; 
. . '.' 

, . u.s; Fish and Wildlife S.emce 
, 'New JerSey Field Office', '. 
, 927 N.Main Street, Bldg~ D ' 
'Pleasantville~ New JeISeyOS232 

, ·ph:609,.646~9310f8x:609-646;.0352 

,Coinmentsare welcome within 30·day&.pfpublic·notificanon. tomme~tatorS should provIde 
their name, ·address and telephone nt,Wbef .. All coIIiintmts received tlJ;i the·Dtaft PI.an will be 

'conSidered and a response provided either through revlsionofthis'Drafl:"Plan a.nd·mcoq;omtion 
into the FinafNaturai"ResoUrcesRestorationPlan,or by tetteitothecOmmentator~ The '. 
: anticipated p~blicationda~(Jf a Final Plan is February 2004.· ' '.' , 

m.)lACKGROUND 

~,On, May 10~ 1996, the u.s~ Coast Guard ((JSCG) ~ported~~ the BahamiaIi.-fl~gged 'T/V AnUra 
spilled appro~tely lO~OOO .. g~onsofNigerian light crudeoil.while· the vessel~was ~ the 

" , procesS .oflighteting more th3n 4.0 million gallons ~foiL On May 19, 1996; the USCG reported, 
that~ much as 42,000 gallons ·of oil were released into Big Stone Ailchorage, Delaware Bay,' , 

, where the'yessel was aD.chored. Cold and stormy' weather during the spill camedthe Qil to tilix ' 
mto the water cohimri, fo~g tarballs, The TIV Anitra was secured and' bOOinedfollo~g the 

-'release.' The USCG rePorted 12,.000 gallons of oil were recove~in the vicinity of the 'vessel 
,within the "rrrst72 hourS foUowingthe spili. ' 

',Over 50 nilles of beaches were'oiled over a. 2-week period, incl~diIi.g· at least ,som¢ oUmg of 
seveiaLState wildlife management ~e3S, two State, parks, .and the Edwin B. Forsythe -National' 

, ,Wildlife Refuge: An estiniateti 3 .milesofbeach (Higbee and Sunset) were impacted with· , 
,taibalJ-s from May 12~ i 6, 1996.' on .MaY) 7, varymg densities of taIballs 'waShed upon ·S·pUles. 
ofAtbUrtic Oc~ shoreline in Stone lfarbOJ:, Avalon, Sea Isle City, and Ocean CitY. : the" 
GOvernor of New Jersey deClared a Limited State of Emergency jn Cape May County, and . 

, limited public acc~ss to beaches. On May IS, the tarballs contfuued todrifblorthward'and . ' 
washed up on beaches in Longport, Marg~te, Ventnor, anq At1aJiticCitY~ ,On May 19,tatbaJls ',' 

, ' c3Illeashoie in Brig~tine and biter'as far north as Holgate. ' , 
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A. PIPING PLOVER 

· For. the most part, impacts from the Anitra spill occurred on bayshore and coastal barrier' 
· be~ches. The beaches· oiled by the .1996 Anitra oil spill inCa~ May and Atlantic Counties 
provide fOnlgingandnesting habitats to piping plovers (Chilradruis melodus), a.shorebird listed 
as threatened under the federal Endangered SpecieS Act of 1973. (87 Stat. 884, as amended; '16 . 
·U.S.C. 1531 et seq.) (ESA)and as endangered under New Jersey's EndaD.gered,andNongame . 
Species Con.servationAct of197J(N.J.S.A.23:24 et seq., as amended). The spill occurred 
during a period when most piping plovers were involved in nesting actiVity~ Piping plovers nest 
on the .upper beach on the foredurie, berm, dune ~lowouts, overwaShes and tidal flats (U.S. Fish 
and }Wildlife Service, 1996). In the area affected by. the spill, piping plovers primarily feed on . 
the intertidal beach along·the oceanfront, inlets,. the wrack fine, and in the dunes: Here they feed 
on a~ety'ofaquat,ic andteriestrial'inverlebrates (U.S. Fish and Wildlife Service, 1996)~ Oil 
exposure of these birds occurred as they foraged among stranded tarballs in the 'upper intertidal 
zone .otthe bayshore and coastaIbeaches .. 

The Anitra oil spill resulted in the oiling of at least 51 adult piping plovers and two chicks during 
:the 1996 nesting season. The· oiling dire¢y or indirectly contributed to reduced nesting success 

. and ultimately lowered prOductivity on affected beaches. The Trustees calculate a lost· . 
productivity of5.6 fledglings 'by comparing oiled beaches in 1996 with the nesting success from 
the ~e set of beaches during the 5 years preceding the Spill. The 5 .. 6 lost fledglings equates to 
2.7 adults.that would have returned to breed in 1997 based on normal juvenile survival. 

. Oiling of adult birds may also directly orindirectly decrease their surVival during the I-year 
period following the spill. The Trustees calculated the (timinished survival and the resulting loss . 
of adult plo~ers 'by comparing sUrvival rates over the season of eight color-banded oiled birds '. 
,that were cleaned and released with average or "normal" survival rates. The differential was 
.then applied'toall51 oiled adults. Based ~n ·thisapproach,·oiling of adult piping plovers 
. resulted in ~ loss of 13.5 adults: Combining the loss of2.? adul~ derived from the lost 
, fled~gs with this figure, a total of f6.2 adult plovers were removed from the current . 
population .. 

The above figures 'represent the initial affect of the Anitra oil spill to piping plovers resident on 
· ·southern New Jersey beaches <luring the Spill. 'Restoration planning must recognize t4at·the 
· impact of the spill in~luded not only the immediate loss of adults and reduced productivity, but 
also the intergenerational impacts of initial PopUlation reduction. Restoration initiatives that run 
for a significant number of years, and which Will continue to repl~ce birds lost to the spill by 
increasing nestfug productivity on New Jersey's beaches, will have the greatest ability to 
ameliorate intergenerationallosses. Such programs should also boost the productivity of birds 

. recnutedto New Jersey's nesting piping plover population while restoration efforts are ongoing. 
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B. SANDERLINGS AND OTHER MIGRATORY SHOREBIRDS 

In surveys conducted on oiled.1?eaches from May 22 to May 31, 1996 observerS cowited a. 
· number pfbll:d species~ inciuruD.g migratory shorebirds; in~st notably sancierlings (CalhIrls 
alba). Other.specieS included migrant semip3lmated.plover (CharadriussemipalmaQlS), ' 
semipalmat¢ sandpiper (Q.llidris Jit!.silla), ruddy turnStone. (Arenaria interprf!S), and short-'billed . 
dowitcher (Limnodromus griseus), and breeding·residents - willet (Catoptrophorus 
semipalmatus), American oystercatcher (Haematopus palliatus), common ~(Sterna hirundo), 

. and laughing, herring,and great ,black-backed gulls (Larus atricilla, L .. argentatus, and L . 
. .. marinus, respectively). . 

. . Data cOllected after··the Anitra spill identified over 4;000 shorebirds as lightly t~ moderately 
oiled, with a much·sinaIler number deemed heavily oiled. At least 3.324 sanderlings·were oiled . 

.. to SOUle detectable degree. Such oiling has been found to resrilt in reduced weight gain during 
· the :Period the birds spend in the Delaware Bay region. when they. in fact, need to feed heavily to 
be able to reach the Arctic and nest successfully (Myers. 1986). Sanderlings ate particwarly 
vulnerabie to the effectS of reduce4 weight gain caused by oiling (Burger and Tsipoura 1998)~ 

. The additional stress ()f migrati9n increases the chances of mortality and reprOductive failure 
· (Burger, 1997). . 

Another 1,019 oiled migrating. birds were assumed to be under the same s~es as the 
· sanderlings {i.e .• they were in the midst of a long-distance migrati()n and needed to feed heavily 
while oil the New Jersey shore'in order to continue their flight to nesting grounds). The resident, . 
breedirig birds. however, are under different stresses of laying eggs aild.maintaining nesting 
territories; similar to piping plovers and least terns. Birds oiled by the Anitra spill. other than 

. piping plovers. likely suffered significant oil~related mortality. .. 

IV. PROPOSED RESTORATION· 

The Trustee's gOal. is to restore; rehabilitate, replace or acquire the equivalent of injured natural 
· resources. The concept of restoration in this context may include returning a resource to its prior 

.. condition, rehabilitating or replacing a resource. protecting or improving habitat of significance 
to·an uyured resource. and acquiring other resources (including overwintering grounds) to· 

.. compensate for those that are lost .. Restoration mrist be focused on the resources and resource 
services inJured"by the spill itself. " 

> The rrus~ must consider a reasonable number of po$sible restoration alteniatives (15 CFR . 
· Section 99053). In·our initial review, the Trustees identified the following as desirabie 
charac~ristics for potential projects: where possible; (1) the project(s) should be in the same area 
as the impacts; (2) the restored habitat should be similar in type and provide similar serVices to . 

.. the injured before it was impacted; and; (3) most importantly, the project(s) should provide long­
: term or perpetual benefits. to the injured natural resources. Other factors that were considered 

include: (1) cost; (2) extent to which each alternative will prevent future injury to the resources· 
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: of concern;· (3) e~te~t to which each alternative benefits .more t1uiD. Qne·species; and; (4}effeCts . 
oli public health ~ safety.' Based on these characteristics, and on the Nationru Environmental, ' 

. Policy Act (8~'Stal852, 42U.S.C. 4321 etseg:) guidance, we identified the following specific' 
potential proje¢ts: ., 

, , A. P'IPING PLOVERS, 

1. Restoration Alternatives Considered ' 

The goal'of the piping plover restoration plan is to undettalce activities or projects that will'result 
in an increase in piping plov~r numbers to offset those lost as a result of the'oil spill. In the . ' 
absence of a precise ability, to quantifY the future outcomes of restoration activities, "the Trustees 
strove to cOnsider restoration alternatives that would increas~ the likelihoOd that injured natural 
resources will, in fact, ,be fully restored and to maximize the restoration benefits achievable with 

, recovered restoration funds. Several alternatives were considered: (a) no action; (b) habitat' . 
, acqUisition;, (c) habitat restoration and enhancement; arid, (d) increased protective management. 

The basic components of each alternative are provided l>elow. 

a. No action: al~Inative 

Federal regulations require the consideration of this option. Under the no-action alternative; no 
actions involviilg restoration, rehabilitation, replace~ent, or acquisition would occur to 

, ' compensate for resources mjured dQe to the oil spill. Affected -resources must recover naturally 
from the injuries sustained. ' 

, h. Habitat-acquisition 

PurChase high quality beach habitat to guard against future' competing uses of nesting habitat, 
such as development that could diminish habitat suitability or diminish nesting succeSS. 

c. Habitat restoration and enhancement 

., (1) Increase feeding habitat through projects that create man-made tidal pools and 
m.udflats near nesting ha~itat. 

(2) Develop access to alternative feeding 'habitat by removing vegetation and 
other obstacles that prevent unflightoo chicks from reaching alternative feeding habitats, such as 
tidal pools and mudflats. ' 

(3) Create or enhance nesting habjtat by controlling and managing vegetation or ' 
, 'by directing dredged material dispOsal on appropriate beaches or bay islands. 
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d. Increas~ protectiVe managenient 

(1) Monitor populations and reproductive success. 

(2) Protect known nesting areas with symbolic or barrier fencing and signs to 
avoid direct human destruction of nests and reducehunlan disturban~. 

, (3) Use patrolling and on-site outreach by paid staff, intei:ns"and volunteers to 
"increase compliance, cooperation and understanding of the pul?lic using beaches near nesfulg 
.areas. 

, (4) ConstrUct predator exclosures (including enhancement Slich as electric fence) 
to reduce losses of individual nests to mammalian and avian predators. ' ' 

(5) EIllploy predator control where needed to reduce losses of nests and chicks to ' 
predation. 

(6) Increase support and, Understanding among community officials ~d the 
, general public through edu~tional outreach., ' 

,-- (7) Impiement commuriity:'baSed management plans that decrease harmflli beach 
mmiagement practiCes and increase participation of cQIllmunities in manage~ent activities. 

(8) Enforce compliance With State and federal endangered species regulations. 

2. , Evaluation -of Alternatives 

a. No action alternative 

The habitats degraded and migratory birds injured by the oil rel~ase would not be compensated 
under this alterilative. For these reasons, the Trustees consider this alternative to be -
mappropriate. 

b. Habitat acquisition 
- -

Little suitable und~veloPed coastal beach habitat is_avaibible in the area that is not already 
protected. Most parcels are small and isol~ted and would be very costly to purchase. Inaddition, 

,purchase alone would not necess~y resUlt in a net benefit to piping plovers, as management 
measures would still needlo be implemented to reduce the effects of human disturbance and 
predation. Habitat acqUisition, ,therefore, combines'.high cost,with minimal restoration benefits. 

: For thoSe reasons, the Trustees do not consider this alternative to be feasible.' -
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c. Habitat restoration and eDhancement 

Intense residential and commercial development of New J~rsey's coaStal beaches has reduced 
.. .oppOrtunities for piping plover habitat enhancement proje.cts. In genercil., piping plovers with 

access to both.ocean and bayside beach feeding "areas or tidal pools have higher productivity than 
plovers feediJig on ocean beaches alone .. Habitat enhancement projects that would Create acce~ 

· to bayside feeding habitat would"have the greatest potential to imProve piping plover breediD.g 
· habitat and ~crease.plover productivity. However, in most areas of New Jersey, such habitat· 

enhancement is· not possible because developm~nt, including homes, businesses, and related. 
infrastructure (e~g., roads and utilities), occur along even the nairowest sections ofJ:>arrier 
islands, precluding plovers from aecessifig bayside feedinghabitats~ Projects that would enhance 
piping plover habitat-by promoting oyerwash of barrier islands may be incompatible With flood 
contro. or stOrm protection and might coilflict With New Jersey coastal protection regulations. " 

cSome c<:>aStal ~as"ofNew Jersey that are undeveloped and thus have potential forpiping plover 
habitat restoration or enhancement are encumbered by existing regulations that prevent such 
. projects. Two undeveloped barrier beach areas, Holgate aild Little Beach Island, are federally 
designated Wilderness Areas where federal regulations prohibit man-made habitat alteration. 

· Projects that enhance habitat by removing excessive· vegetation ot crea~gbreaches in dunes 
could benent.plover habitat at such locationS as the u.s. Coast Guard Electronics Engineering. 

" Center (USCG EEe), Barnegat Light, and the south end of Brigantine Island. However; coastal 
. regulations or local opposition may present significant obstacles to this alternative. Beach 
nouris1mlentprojects could also provide mcreased or improved nesting habitat . .However, unless 
coupled with other 9ngoing large beach restoration projects,. beach nourishment is cost "" 

.proh.ibitiv~ due to the" high cost .of equipment mobilization mid sand purchaSe. In addition, 
habitat created by beach nourishinentcould be ephemeral as would be the benefits to piping 
plovers. Given the uncertainty of costs andregtJlatory or political ob~cles, restorati.on and 
enhancement of piping plover habitat is not considered by the Trustees to be presented here as 
the. optimal approach. " 

d. Increased protective inanagement - Preferred Alternative 

The protective mailagement appro~ch described belo:w, which is the Trustees' preferred 
restoration alternative for piping .plovers, has been the focus of piping plover restoration 
programs throughout their range (Hecht, 1999; Melvin et al., 1991; U.S. Fish and Wildlife 
Service, 1996; Hecht, pers. com., 200 1). The protective management proposed here has a record 

" of success, as seen by the increase iIi piping plover populations achieved in the Northeast since 
listing in 1986 (U.S. Fish and Wildlife Service, 2002). While similar programs have been· 

"implemented in New Jersey for several yem, thecUrtent proposal would increase the intensity 
. of ongoing protective efforts. Further, funding provided through a natuial resource damage 
settlement from a previous oil spill financed a portion of protective management in the State over 
6 years. ·.Funding from that settlement-was exhausted at the end of the 2000 nesting season. In 
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, the absence ofthesuppoft that would be provided ri;tider the curi-eni:propOsal~ there woUld be ,a 
signiflca,nt diminuti911 in pro~~tlv:e management compared wi~this previoUs· '6 years. 

The number ~f nests ~d projectduration liece~s3:.&torestore 162,:adwt piping pl~vers (~d 
, ' sub.sequcmt-.oifspiing),lost due to the spill are difficult to precisely de~rmine. ihe~fore,the' '.' . , 
,'Trustees propOse to implement the protective management progJ;3Dl descnOOd below for 5 years. ' ' 

The Trustees curie~tly estimate that the scale and duratiOIi of'this project is suffiCient to .make it ' 
the most appropriate alte~tive to achieve the goal of restoring at least 16.2 adults to the' ," 
'pop~tion., ' 

" (l)futrodUction: The New Jersey Endangered and Nongame,Species·Progrcun ... 
. (ENSP) isdU:ectJ.y r~.sponsible for managing pipmg plovers on 25-30. nesting areas lOcated ~ 13 

,', . different m..UJiicipalities ~thinthe State" fo~ s-eparately.adininistered state .paits or natural, ' , 
. ~,two separately administered USCG baseS and one State wildlife management ,ana . 

. ', NestiDg areas direCtly managed by ENSPaccount for approximately 60 percent of all nestitig 
'(sites and:rOughly 50. percentQfthe State's total piping ploverpopwation (Table 1). fuadditi.on, 

the ENSP serves an ovcrSightrole with respect to monitOring and management on all other Stat~ 
. { " ." '.. . ... 

nesting sites, inclU(ling Gateway National Recreation ~,~Edwin B. Foi"syth~ Nati()~ Wildlife 
Refuge:and The Nature Conservancy's South Cape May M~adows Migratory Bird Refuge: Th.e 
ENSPiS also responsible for coordinating and compiling statewide monitoring fufoIll)3tion,for 

" reporting to the SerVice. ' ' , " . 

, 'The Servic~'s. DivisiQn of Refuges (Refuge or Refuges) is dir~y r~oIi$ible for managing, 
piping plovers on t:hi'OO ~esting:3reas a~stered by'the Nationru Wilcmfe R-efuge SYS~in arid 
,assists.in mailagiilga plover nesting area ad.nli:nistered by the USCG EECiD. Lower Township; .. ,. ' 
,Cape May County. While Refuges directly manages oruy'abOut 10. percent ofthe.StateWid~ , 
nestingsifes, these sites sUpport over25 ~rcen(ofthe nesting pairS: found in New Jersey. The ',' 
remaining' 30 percent of nesting sites and 25' percent of nesting pairS ocCur on the Gateway . 
'N~tional Recreational Area, Sandy Hook Unit. . . 

, The Service's Ec()logiCal Services - New Jersey Field Office (NJFO) is responSible for ensuring' 
,that ail piping plover nes,ting areaS throughout the State ·in private, mUnicipal, state, '9f fedefal· 
owiiership ~are monitored and managed in accordance with the ESA. im4 the Service's 

" "GWdeliites for Managing ReCreational Activitiesi" Piping Plover Breeding Habitat: on ·theU.S. 
" : Atla,ritic Coast toAvoid,Take:Under Section 90ftheEndanie,.edSpec~es Acf' (Gui&lin~). IB 

addition, the NJFO is responsible for ensuring thatall projects that are federally funded, 
federally authorized; or carried out bya federal ag~ncy(i.e., beach nourishment projects, , 
fireworks displays~ marine events, actiVities on federallands)'do notjeopar~ the continued 

. existence of thepipmg plover or· other federillly -listed species. ' . ' ' 

".A ~ynopsis of the propOsed piping plover monitoring and ~agement activities that would be 
carried out by ENSP ,and the' Setvice'Under this alternative is set forth below. In generill,ENSP' 
would be responsible, for carrying out the~ ,activitieson'inunicipal and 'State-o~d lands: The" 
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Service would conduct similar activities on Refugelands and aSsiSt the. USCG at the Electronics· 
Engineenng Center in Cape May County, New Jersey. In addition,ENSP and the Service would 

··develop outreach programs. aild work with local municipalities to develop and implement 
.. site-specific piping plover management programs for·each o(the 13 municipalities with nesting .. 

pip4J,g plovers. If, as a result of beach nourishment projeCts or natural accretion· of sand, new 
, areas are· ocCupied by nesting pipmg plovers, the ENSP and Service would work with additioDaI 
· municipalities and local landowners· or~gers to protect the species and its habitat through 

·outreach.and development of ~ite-specific management plans. . 

(2) Monitoring: Allpreviously active nesting sites would be checked sev~rar. _ 
times during the nesting season to determine if any nesting activity is ongomg. At each site, . 
monitors would search· for ·piping plovers or tracks or other. signS of plover activity. During the 

· ·early nesting seaSon, weekly nest search visits would be conducted on all siteS.that show sigOs of 
· occupation ·by piping plovers. All sites with nests or territorial or courting plovers would be 
visited no less thaD. three times per week to . locate any new nests ~or to plonitor nesting 
progress and outcottle of any nests or nesting pairs previously discovered. For each active 
nesting:beach, the total number of nesting pairs present, the number of successful nests, and the 
. tOtal number of chicks fledged from each nesting Pair would be determined Monitoring would 
also include assessing the causes of nest failure and noting other potential inimical factors such 

- as predators, human disturba;ilce and use of off';road vehicles, occurring on-the site.· Monitoring .. 
. woUld be conducted by seasonal stewards and full-tIDte equival.ent staff (PTE) and will be . 
:coordiDated by biologists working for. ENSP and the Service - Refuges. Dead adults, chicks, and 
eggs would be salvaged as they become available and archived for possible contamIDantS 

· analysis and gross necropsy. See Table 1 for individual site aSsignments . 

. "(3) Site management: (see Table 1 fora SUIDIIi.aly of management activities by 
site and asSignmentS by agency). . 

(a) Fencing and Signs: The ENSP would fence three to six major nesting. 
areas prior to the nestirig season (Moinnouth Beach, Barriegat Light, Ocean City, Strathmere, 

· Avalon, Stone Harbor). The SerVice's R~fuge staff would construct a fence at the northern end 
of Holgate to close the entire area dulmg the plover nesting· season. At all other locations, pip~g 
plover riests .would be fenced as nests are discovered. Fencing would conSist of PVC pipe or . 

· steel posts and string, sometimes augmented with additional rows of polypropylene rope; Snow 
. fence-andlor wire pasture fence maybe used to fence areas such as pedestrian corridors. Wire 
"pasture fence" would be used to fence a large nesting area at Barnegat Light. All areas would 
be posted with plasti~ "Area Closed" or other appropriate signs~ 

(b) Patrolling: Allmunicipal and s.tate park nesting sites would be 
patrolled on weekends by ENS}> staff(FTEs and seasonal stewards). Many sites wQuldalso 
receive weekday patrols. Refuge lands would be patrolled daily (FTEs and.seasonal stewards). 
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, " ' (c ) Predator Control: Predatorexclosures are the primary technique 
employed to reduce the impact of predators on nesting success. The ENSP staff (seasonal 

, , , ' stewardS and Ml-timestaft) would erect predator exclosures on all beaches where ENSP . ' 

: biQlo~ have determinoo this to be an appropriate 'management technique .. Over the past 5 
years, ENSP staffhasiBstalledpredator exclosures at 1S'to 35 nestS each year. Service staff 
'would erect predator exclos~s' to protect piping plover nests on refuge lands where appropnate .. 

· In ~e last 5 years, this n:umage~ent technique was used to protect fr()~ 14 to 27 nesting attempts . 
on Refuge.lands. Electric fencmg has been used around some excloswes to combat problem 
areas where predators haVe learned to target exclosures. Electric fencing has proventobe a very 
effective means of increasing the success of ex closures. Use.ofelectric fences would be 
increased in problem)areas, including on R~fuge·lands .. In addition to the use of predator 

· excloSures, a predator removal program would be implemented on Refuge and USCG lands, 
· targeting both mammaJian and avian predators.. ' 

(4)' Outreach and municipal cooperation: Recreational beach use and municipal 
beach n1a.nagement activities create some of the most significant thfeats to successful piping 
. plover: nesting. Consequently, major portions ofENSP's management efforts' are dedicated to 
~ooucation31 outreach to beach users and local officials and to developing c;:ooperative 

~relationsbips with municipal managers. . , 

In .this c~, ENSP, wowd conduct onsite educational, outreach aimed at beach users, including.' 
one-on-one contact With the monitors/wardens, organized tours conducted by the 

· monitors/wardens, interpretive signs, and distribution ofbrochUres~ More generalized outreach 
activities would be' conduc~ by ENSP and the Service, including staffing interpretive displays 

.. at festivals and events, givlng slide talks, and producing press releases . 

. 'The ENSP and Service staff would meet frequently with local officials, including public works. 
,direc;tors and supervisors, police, ,lifeguards, and others. During the n~sting season, local 
. officials would be kept apprised of nesting and management activities through ~eekly updates 
. faxed to all appropriate departments and staff. Near the beginnirig of each nesting season, slide' . 
ti1b would be given to beach patrol and public works staff who work on the beach. 

,.' Over the next 5 years, ENSP and Service biologistS would work with municipal managers and 
local enviroiunental comffiissions to develop municipal management plans .. The management 

· plans would be adopted through Memoranda of Agreement signed by allparties, and would 
cIarlryrespansibilities and provide detailed guidanCe to the municipalities regarding the 
maruigement and protection of threatened and endangered beach nestIDg birds nesting on 
municipal beaches and ensure compliance With the ESA, State regulations, and Service 

· Guidelines. Ute goal of this effort would ~. to effect a progressive shift of specific . 
responsibilities for managing beach nesting birds to the mUnicipalities, particularly for those . 
aspects of management that protect birds from activities pennitted, encouraged, sponsored, or 
.perfonned by the municipalities. 
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, Efforts to :develop ~ implement site.,specific inanage~nt plaru; would be widertaken with 
eachm~cipality odand manager in New Jersey with nesting piping plovers. Priority would be 
given to development of management planS for the City of Cape May, Stoile Harbor Borou~' . 
Upper Township and the U.S" Coast Guard in.Cape·May County; City of Brigantme,AtlaIitic . 
County; and Barnegat Light Borough, O~ County .. These areas were selected .becausethey 
Were the. most 'impacted by the Anitra Oil Spill and contained the tpost oiled ·birds. . 

. . '(5) nireat abatement: The Service would incr~ase efforts to identify and abate 
threats to piping 'plover at sites,throughout the State, such as non-compliance with pet leash laws; 

, trespass into~losed areas, and recreational or municipal ~ctivities that are not In compliance with 
, the S~rvice Guidelines. The Service would' supplement ENSP site Iilanagement activities 
t:hrough direct cOOrdination ~th the site Iandmanager/land oWner and would recommend, 

" actions to elimiriate site-specificthreats~ Where necessary, law enforcement action would be 
initiated tQ e~ that unauthorized take of piping plovers does not occur. ' 

", B. MIGRATORY SHOREBIRDS. ' 

1. Restoration Alternatives Considered 
. . . . 

The goal of the migratory shorebird restoration plan istQ undertake activities or projeCts that 'will . 
result in an increase in migratOry shorebird 'num~ to off~t those lost asa result of the oil Spill. 

, In the absence of a precise ability to quantify the future outcomes of restoration activities, the' 
Trustees strove to consider restOration alternatives that woUld mcrease. the likelihood that injured 
natural resources will, in fact, ,be fully restored and'to maXimize the TeStoration benefits 
achievable With recovered restora~ori.funds. Several alternatives were consid~red': (a) nO'action; 
(b) . habitat acquisition; (c) protective management; and (d) habitat re~toration and enhancement 
The basic. components of each alternative are provided below. ' 

a. No Action Alternative 

,federill regulations require the consideration of this option. Under the no-action atteniative, no 
restoration:; rehabilitation, ,replacement, or acquisi~on actions would occur to compensate for 
'resources injured due to the oil spill. Affected resources must r~over ~tUrally from the injuries ' 
Sustained. ' . 

b. Habitat acquisition 

',Purchase high quality beach habitat to guard against future detrimental activity in'foraging ate~s 
that could diminish feeding opportunity and breeding success.' , . 

c. Protective'matiagement 

(1) Protect known foraging areas with symbolic or barrier fencing and signs to 
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'. 

reduce human disturbance. 

. (2) Use patrolling and.on-siie·outreach·bY paid st:atI;··interris, and volUnteers'to 
. seek ~mi>liancewith restrictions, cooperation ~d understanding of public Using beaches near . . 
'fgragin~ areas.' . 

(3) Monitor populations and. reproductive success ... 

(4) Increase suPPort ~d understanding among comml,lnity officials and the . 
. general public through educational outreach. '.J 

(5) Implement community~b~ management plans that decreaseJw:mful beach 
management practices and increase participation o(co~~ties in management activities. 

. . 

d. Habitat restoration and enhancement 
. . . . 

:. Creation or enh.an:cement of feeding habitat through projects that'clear debris from beaches 
where horseshoe crabs lay eggs and birds forage. 

e. Wmtering grounds protections 

Migratory shorebirds travel on a yearly bas~s from their northeri). breeding grounds to South 
. American wintering grounds, and back again. The threats to migratory shorebirds ad~ssed in 
the above alternatives also apply to their wintering grounds, and, in fact, areencerbated by the 
lac~ of local government resources to protect natural resources. 

2. Evaluation of Alternatives 

a. No 'action alternative 

'The habitat and migratory birds injured by the oil release would not be compensated for under . 
. this alternative. For these reasons~ the Trusteescon,sider this alternative to be 4tappropriate. 

b~ Habitat acquisition 

4ri.d prices ofbayfront property are high and there is little suitable habitat available iIi. the area 
. for purchas~ .. Additionally, itjs unclear if a change in ownership of such property would result 
in any restoration benefit to migratory' shorebirds. For those reasons, the Trustees do not . 
consider this aIternative to be feasible. 

c.Protective management. New Jersey beaches 

Wardening and educational outr~ch measures are already ~ place at most ofth~ critical forage 



· ~eas :used by Iirigratoiy shorebirds •. Also, since the 'shorebirdSare all adults eap~ble of fligllt.and 
·do not nest oil New-Jersey beaches,. protective management may' offer miIiitnal benefit 'The . 
Trustees do ~not consider thisalterruitive to'be 'feasible; . . 

d .. New.lersey habitat restOration "and enhancement -Portionof P~fe.rred ' . 
. Alternative '. ". ' . 

. Given ~e large ~Umber ofsanderliIigs·expOse<lto oil (at least 3,324) aildnUmerousdeleterlouS . 
. . '-.' • effects of oil expoSure identified above, the p()tential for long-termimpact·at the population level. 

··is great. as the Atlantic C03$t migratory population is estimated to b¢ 'approXimatei"y 10;000 . 
. bir •. Considering expo~ .an.d .potential jrnpact to other shore~irds (at le~t 1,0 19 birdSwere~ 

. : .estimated·to have . sollie degree of oiling), the Trustees postulate· that the pr<:>ject, as described 
·.below, -is of appropriate scale to restore for injuries to soorebu:dsfromthe Anitra spill. ·As such, 
'. it - along with alteinative e.·oolow (protective MaDagement, Wmtering GroUnds) - is pait of the . 

preferred test9ratioil.alternativ~ for migratory shorebirds.: .:For many years, the shorelines of East 
: point,Jii,omp~n Beach, and MQOres "BeaCh, in Cape May CoUnty; have .been the areas most' . 

heavily utilized by horseshoe~bs and migratingshorebiids: Tho\lSands of crabs came ashore 
'~~h spring to lay then- eggs on these beaches. The eggs, in turn, were fed upon bytebs of . 
thousands of shorebirds mIgrating to their AI:ctic'nesting ·grounds.. . 

' .. Purlng the past 70 years~ these thre~ areas have been gtadually developed with small houses~. 
" ~rs,jetties, and piers .. These areas also experience heavy erosion; and storms have damaged' . 
. homes and d~ited debris ·on. the beach~In an. effort to maiiltain·the waterfront and protect the 
remaining hOmes, rubble (e;g.~ cinder blocks; concrete) has been placed on the beach .. This . 
rubble, (X,~pledwith wreCkage fh,>m damaged homes, has drastically reduced the.amountQf· . 

· beach available foi" ho~eshoe Crabs to' lay eggs ari4' shorebirds fo feed. The rubble has. also 
. acceietated beach erosio~ further reducing sUitability for crab and bint·lise, During the past 

year, Maurice Riv~r Township, with the. assis~ce of the State has c011demned, purChased, ~d 
removed all of the homes and most pf the beach rubble from Moores Beach.: This.has resulted in 

.. a ~8igrimcantincre~~: in'horseshOe crab Use and improved f~raging habitat. for inigra~g.· 
shorebirds on the' beach. . . '. . 

.sin~ the completion. of the Moores Beach project, the TownsJrip bas purchased ali th~ homes on 
. Thompson Beach and is presently 4t.the prOCess of remOving them.Ho~evet, removal of the . 
· 23,009 cubic yards of~ch debris scattered over 5,000 feet ofup~ interti~fbeacll is not 
'Wi~the scope of the mwncipality budget. . . 

CleariD.g this beach of debris would make this area available to :horsesh~ crabs and reestablish 
mstoricallyimportant foraging habitat for migrating sho(Cbirds. If this debris is not removed 
within 15 to.20 years, 'the beach' front will move behind the debris, mak:iitg the debris difficult to .' 
remove.an4leavingjt to trap·ciabir at low tide. Cleanng debris' now would·aidin.the immedia~ 
rehabilitation oftheooach to provide shorebird foraging habitat and eliminate a potential~ftiture 

.' trap for horsesh~e crabs. . . 
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· The most efficientmethod of debrl$ removal woUld entail piling and crushiIlg the.material to a . 
maximum size of l.S-inch diameter. This material woUid then be used to improve the, access 
road to the beach and facilitate removal of remaining material from the ~ch. . Any material not" 
used· to improve the accesS road to the beach would be stored at the New Jersey·Fish and " " 
Wildlife ~cility in Millville for future uSe. "Storing the crushed material at the New Jersey Fish 
and WIldlife facility, rather thanlandfilling, would reS!llt in substantial project cost reduction. 
Based on preliminary discussions, the Township is agreeable to placing its land along the beach 

· under a deeded cOnServationrestnction to prevent future land use for anything other than· open 
spaCe. Restoration ofthisooach would proVi.demore egg laying habitat for horseshoe crabs and : 

".thus increase and iffiprove critical forage areas fot migrating shorebirds. 

e. Protective Management. Wintering Grounds - Portion of Preferred Alternative 

· The following describes an additional portion of the Trustees' preferred.alternative fo~ migratory 
shorebird$. Sandedings, and other migratory shqrebirds congregate in very large numbers at 
ce$in South American locations. For example; census figUres for Bigi Pan in Suriname note 

· upwards of I ~350,000 Calidris spp., 1,030,000· Calidris spp. at Coppername River mouth in 
Suriname, an estimated 40,000 red knots (approximately 25 percent of the flyway population) at 
San Antonio Oeste in Arg~tina, and over 6,000 sanderlings at Lagoa do·Peixe in BraZil. There 
is the po~ntial for enormous resource conservation benefits ,from developinent and 

· implementation of managemen~ plans that integrate local and community involvement with 
" . actiVities, which the . local host nations '. support but have limited finaitcial reS.ources to undert:ak:e. 

C. FUNDING 

· The Trustees propose to allocate the portion of the restoration funds limited (as noted below) to 
support the preferred alternatives described above, with the intention that such funds will be 
leveraged.throughmatching grants and directed at programmatic initiatives, which are likely. to 
be self-sustaining. . 

.. The proposed allocation of funds to implement the preferred alternatives is broken down as 
follows: 

Piping plover restoration 
. U.S. Fish and WIldlife Service 

· "" New Jersey Department of Environmental Protection 

Migratory shorebird protection" 
New Jersey Departnlent of Environmental Protection 
U.S. fi~h and Wildlife Service 

15 

, $300000" . , 
$400,000 

·$500,000 
. $ 50,000 



. I, 

. Iftlte Trustees obtain new information iiIdicating·that any of these projeCts· should n~t be , 
implemented, that the allOCation of funds among these projects and/or among the trustee agencies 

:' ,should be significantly adjusted, or .that another project or projects should be substitUted for any 
oftlie:projects discussed herein, the Trustees inayselect alternative projects (or implementation -

. or. significantly modified fund allocations, and will provide fin1;her public notice to the extent 
required by the OPA and the NEP A. . 

V~ CO~L~CE-WITH THE NATIONAL ENVIRONMENTAL POLICY ACT (NEJ,lA) 
. . 
. . . I 

. The Final R,eVisedProcedUres' for ,the Service for imple~enting NEP A, published in the Federal 
-Register on January 16, 1997, provide a categoriCaIexClusion for natUral resoUrce 'd8Irulge' 
as~ent restoration plans prc;,pared when only minor or negligible change iIi the use of ~e 

'affected area(s) is plann~ Categoric:;d exclusions are classes of actions that do not individually 
.. or cumulatively ,have a significant impactOli the human environinent. . 

. The proposettprojeCt,will result iBlittleor no change in the use of the affected areas.­
Accordingly, the project as set forth above is a categorical exclusion under NEP A. 
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