IN THE UNITED STATES DISTRICT COURT
' DISTRICT OF NEW JERSEY

 ONITED STATES OF AMBRICA

| STATE OF NEW JERSEY, DEPARTMENT OF
'ENVIRONMENTAL PROTECTION,

S

Plamtlffs | Civil Action No.

* FRANCE SHIPMANAGEMENT S.A.

- Defendant.

I. Background

. A The Umted States of Amenca (“United | States” R by the Attorney General on. .
| Vbehalf of the Unlted States Department of the Interior (“DOY”) and the Umted States -
B Department of .Commerce National Oceamc and Atmosphenc Admnnstratxon
| -(“NOAA”) and the State of New Jersey, on behalf of the Department of Enwronmental ]
| }Protectlon (“State”) have fileda complaint against France Shlpmanagement SA.
i (f‘Settling‘Defendﬁant”) in this Court alleging that the Settl_ing Defendant'is liable to the k
| United'Stetes anct the.Stztte under‘ Section 1002(a) and (b) of the Oil Pollution Act of '12990
A'(‘.‘OPA”j, 33 USC § 2702 fa) _and_ (b), for damages for injnry to, destfucﬁnn of, or loss.
_ of natural fesburees, iiicluding the reasonable cost of assessing the damages, resultin‘g - .

from an oil spill that occurred in Big Stone Anchorage, Deléwa_re-Bay, on Mayv 10, 19_96:



The complamt alleges that the Splll occurred when the tank vessel Amtra whlch was

- operated by Setthng Defendant was in the process of l1ghtenng oil (the “Amtra Oil
Splll”) The complamt further alleges that tens of thousands of gallons of o11 were spllled
ésa result of the incident, that the spill caused injury to, destruction of or loss of natural
. Aresources belonglng to, managed by, held in trust by, appertalmng to, or otherw1se
- }_ controlled by the United States and/or the State, and that the Unlted States and the .State
| | haVemcun'ed costsm assessmg the nature and extent of these injuﬁes"l |

©. B. The Unite’d States and the_"State share tfusteeship' of the injured resources and

- are coordinating restoration efforts.

C. The Parties agree and the "Cour_t finds that settlement of this matter without :

" further liﬁgatiOn is in the public interest and that the entry of this Consent Decree is the. ;

- "'most approptiate means of resolving these matters.

- D The Parties agree and this Court, by entering thls 'Decree, finds that this
o “'Cons"ent'Decree has been negotiated by the parties in good faith, that settlement_ of this |

. matter will avoi_dv_-prolon'gedl and complicated litigation, and that this Consent Dec'ree'is'

o fair, reasonable, and in the "p‘ublic interest. -

- E. The Settling Defendant does not admit any liability ansmg out of the
fransactions or occurrences alleged in this actlon

NOW,' THEREFORE it is Adjudged, Ordered and Decreed:



II Jurlsdrctron o
| 1 The Partles agree and th1s Court concludes that it has Jurrsdrctlon over the
5'_: subJect matter of thrs actlon pursuant to Sectlon 1017(b) of OPA 33 U 8. C |
| ‘ § 2717(b) and also pursuant to 28 U S: C §§ 1331 and. 1345 Venue is proper in thls .' |
D1stnct pursuant to Section 1017(b) of OPA 33US. C § 2717(b), and 28 U S.C.
: 139l(h) Thrs Court has, and the Setthng Defendant consents to the Court’s personal
; : Junsdlctlon over them in connectlon w1th thls action. Solely for the purposes of thls ' ;
- ‘Consent Decree and the underlymg complamt, the Settlmg Defendant waives all
_obJectrons and defenses that they may have to Junsdrctron of the Court or to venue in this
: .»'Distﬁ-ct.- o |
III Parties Bound
2 Thls Consent Decree apphes toand is bmdmg upon the State on behalf of the
| . }New J ersey Department of Envrronmental Protectlon as the de31gnated State trustee for ‘
natural resources mcludmg natural resources at in the vicinity of, or affected by the
. Amtra 0il Splll upon the United States on behalf of the DOI and NOAA as the

g desrgnated federal trustees for natural resources, mcludmg those at n the vrcrmty of or "

'. 'affec'ted by the Aunitra Oil Spill; and upon the Settling Defendant including,. with‘out

. limitation, its SUCCesSors and assigns. Any change in oWnership or corporate _status of the

Settling Defendant including, but not limited to, any transfer of assets or real or personal



. }propert).r, shall in no waf alter such Seﬂmé Defendant’s orits -succes’sors and asmgns
.-nghts or reSponsrblhtles under this Consent Decree. |
| | IV Deﬁ‘nitio‘ns
3 Unless otherwwe eXpressly prox\;lded herem terms used in thls Consent Decree 4

| f‘ which : are deﬁned in OPA of in the regulatrons promulgated by NOAA under OPA, 15.
CFR. Part 990 shall have the meanmg assigned to them in OPA or in such regulatlons
N Whenever the follong terms are used in thls Consent Decree or in the Appendlces

| attached hereto and mcorporated hereunder the definition spemﬁed hereinafter shall

| apply | | | | |
| “Amtra 011 Splll” means the oil sp111 that occurred on May 10 1996 dunng

~ the hghtermg of oil from the tank vessel Anltra whrle anchored in Big Stone Anchorage

) 'Delaware Bay, New J e‘rsey.‘
« _@n__tr;a Oil Spili Restoration Account"f. means a separ'ate project nu'rnher_ed
. account, Project No. 0350, estahlished'within D:OI’s- Natural Resourc'e i)ama_ge
Assessmem and Restoration Fund, which will be fund_ed by‘ the Settling Defendant in’
_accordance w1th Scction VI (Payrnents' to _Trusteesiof this Consent DeCr_eetand used by .
the Trustees'i‘n aocorda-nce with Section VIII (Restoration -v-Plan.and m Oil Spill -
ReStorat_ion Account) of this Consent becree.

; “DEP” r’ne'ans the New Jersey Deparmient of Environnrental Pro'tection; R

“DOI” means the United States Department of the Interior.



E “Fund” méans the oil Splll Llablhty Trust Fund estabhshed pursuant to 26 |

U S.C. 8 4611 and 9509.

| ‘-‘Interest as that term 1S used in Sectlon VI (Payments to Trustees) of thls |

L "‘Consent Decree ‘meéaris 1nterest at the rate prov1ded in 28 U S.C. § 1961 Interest shall be. |

81mple mterest ealculated on a dally basw C

“Memorandum }of 'Ag’r‘eement” meanS" the Memorandum ot’ Agr'eement
_.',ij ' entered ihio; by the Trustees, aswell as any amendments thereof. A copy _of .the:;.
_: 'Memorandum of Agreern_ent is attached hereto as Appendix A. |
| | “Na'tura-lv Resourc'es” shall have the meaning proxfided in Section 1001(29)
of OPA, 33 US.C. § 2‘70_1(20). '
| “Natural Resource ljamages” shall mean the damages descnbed at Sectlon
' 41002(b)(2)(A) of OPA 33 UsS.C. § 2702(b)(2)(A) | |

"NOAA" means the Natlonal Oceamc and Atmosphenc Adrmmstratlon

‘ “OPA” means the Oil Pollutlon Actof 1990, Pub. L. No 101-3 80, 104 Stat.
| 484, 33 Us. C § 2701-2761
"Partles" neans the Plamtlffs and the Settlmg Defendant
‘fPl'amtlffs” means the United States and the State of New J ersey.

- “Restorat-ion‘Planﬁ” means the Draft 'N'atural Re_sou_.rces Restoration Plan:

]

_ AmtraOll Spill of May-1_99_6, as well as any amendments ‘or modifications the'reof. A

copy of the Réstorati_o‘n_Pla‘n is attached hereto as Appendix B.



" “Settling Defendant” means France Shipmanagement S.A. -

‘, “State” shall mean the State of New J ersey.

o 'f *i&rm‘s'tees” shall mean the-desig.nated: federal and state officials who aet‘ on R

o ;belralf of the public as trustees for the natural resources, including those at, in the vicinity- |

- of or affected by the Anltra il Spill: the United States Department of the Intenor

o » .~represented by the Umted States F1sh and Wlldllfe Service (“USFW S” , and the Natlonal

RS ::'.‘Oceamc and Atmosphenc Admm]stratlon are the federal trustees for natural resources

Ch A'herem; the Co'mrmss1oner of the New. ;!ersey Department of- Envrronme‘ntal Protectlon )
L (“NJDE ), By N.J.SA. 13: 11K-1 through -19 and\th-'e Spill Com'p'ensatio'n and Controi : _
o Act, N.J '.-S;'A.:58': 10-23.1 l thro'ugh 23.24, .and/or the duly. delegated Ass1stant | o
.Cornmiss'ioner,fNatural,and Historic Resources pursuan_t to N.J .StA_ v1' 3:1B-4, is the state -
_f'trustee for natural resources herein. B | |
“U’nited States” shall mean the United State_s of Arnerica, on beh_alf of the

' United States Department of the Interior and the United States Department of Comnwroe_,'-'
| '-; '..Natlonal Oceamc and Atmosphenc Admlmstratlon mcludmg all agencres bureaus

R adrmmstratlons or departments of DOI and NOAA. |

V. Oblectlves of the Partles -

4, The Partles are entering into this Consent Decree to resolve all of the clalms of
. the Umted States and the State agalnst the Settling Defendant for Natural Resource _

DaIMges attnbutable to the Anitra 011 Splll, including, but not limited to, any mjury,to,



destructlon of or loss of plpmg plover or mlgratory shoreblrds based on the Setthng

| Defendant’s agreement to relmburse the T rustees for the reasonable costs of assessmg the

- damages to the Natural Reséurces _reSultlng frcm‘the Anitra Oil Splll;f and_ fnnd the

: Restoration Plan to compensate for injury to, loss of, or destruction of Natdﬁl Resoﬁrc_es

tesulting from the Anitra Oil. Spill. -
VI. Payments by _Sé_ttling Defendant
o 5".;_ In the manner set forth in this Peragraph 5 and in‘Paragraph 6, the Settlmg R

/ Defendant shall pay-a total of $1,500,000.00, plus Interest as provided in Paragraph 7, to

- the Trustees to reimburse costs incurred arid to be incurred by the Trustees in assessing

" nuniber .

| o the darné'gesto natnral resources related.to the A__n_itg Oil 'Si)ill_, and to plan and
o unplement projects zto reSfore r'enlace cr acqnne the equivalent of natural fesources
m_]ured in relatlon to the Amtra 011 Splll | |

- a. Wlthm thlrty (30) days of the effective date cf thls Consent Decree,
Settlmg Defendant shall pay $58,528.00, plus Interest as provided in Paragraph 7, to

:NO_AA as reimbursement of costs incurred by NOAA in assessing the Natural Résource |

' ',D'ar_riag’es alleged tc'nave arisen from the Anitra Oil Spill. Payment shall -_'be'ma'de by
_Fedwire Electronic Funds Transfer to the US. Department of Justice account in
- -accordance with current electrcnic funds transfer procedures, »-referencing U.S.A.O. ﬁle o

DOJ Case Number 90-5-1-1-4380, and NRDAR Account Number ,

Payment shall be made in accordance wﬁh 1nstruct10ns prov1ded upon request,



tothe setﬂiﬁg'nefén&anf by the Financiél Litigation Unit of the ﬁnited States Attorney’s

: ; ‘Ofﬁce for the Dlstnct of New Jersey followmg lodgmg of the Consent Decree Any

i - payments recerved by the Departrnent of Justrce after 4 00 P M. (Eastern Tlme) will be

o :credlted on the next busmess day Settlmg Defendant shall send notice that such payment
has been made to the persons hsted in Sectlon XHI (Notlces) for notice to the Umted

- States and to NOAA/NOS/OR&R, ATTN Kathy Salter, DARRF Manager 1305 East

R West Hrghway, SSMC4 Room 9331 Sllver Sprmg, Maryland 20910—3281 The notlce |

Ashall state that the payment is for relmbursement of costs of assessmg Natural Resource

| 'Damages alleged to have ansen from the An1tra 0Oil Splll

b DOI acknowledges its recexpt of payment in the amount of $46 034.95

'from the Settlmg Defendant in reimbursement of the costs 1ncurred by DOI in assessmg ‘

| .Natural Resource Damages alleged to have arisen from the Amtra oil Splll
| | c. Wrtlnn thirty (30) days of the effective date of this Consent Decree, the
| 1 Setthng D_efenda’nt shall pay $133,238.00, plus Interest as provided in Paragraph 7, to the -
: NJDEP in reirnbursle_mentvof the, costs vinCurred by_the ‘State in asSessing Natural Resource
- Damages alleged to have arisen from the Anitra Ol Spill. Payment shall be made by | o
- cashier’s check or Certiﬁed chech referencing the “Antira Oil. Spill” and payable to -
: ,ffTreasurer, ,Staté’of New Jersey.” The check shall be ma_iled, with notice referring to this |
a‘étion, to: 'Chief; Office of Natural Resource Restoration, P.O, Box 404, Station 5, SOl '

.~ -East State Street, Building 5, Trenton, New Jersey 08625-0404. A copy of the check, as



. ;well as the not1ce shall be sent to Joan Olawsk1 Stlener Deputy Attorney General

: 'D1v1s1on of Law, Rlchard J. Hughes Justice Complex P O ‘Box 093 Trenton New Jersey '-

[ -‘:0_8625-.0093' -

. 6. | a. W1th1n tlnrty (30) days of the effectxve date of tlns Consent Decree the
- 11";Settlmg Defendant shall pay $1 262,199. 05 plus Interest as prov1ded in Paragraph 7 to '

o V.DOI as monetary compensatlon for Natural Resource Damages alleged to have arisen .-

f:-:from the Amtra 0il Spill. The funds so pald shall be used in accordance wrth Sectlon |

VI (_Restoratron _Plan and ALtra Oil Spill ~Restorat10n Account) of thls Consent Decr‘e,e.'
- The ASettling Defendant shall transfer thes.e- funds to theDOI NRDAR Fund Anitra Oil
5 Sprll Restoratlon Account via an Electronic Funds Transfer (“EFT”) through the U.S.
Treasury s Automated Clearmg House (ACH)/Remittance Express program in accordance
_ Wlth m‘structlons to be provlded by DOI within 15 days of the date of the entry of the '
'. Consent Decres. The addenda. record shall be annotated “Pay to DOI Account 14X5198,
i RE: A_rnr;tt'_‘a‘Oil Spill 'Restor,ation” and shall list France.Shiprnanagement S.A. as the
| ;lr's‘spbnsihle party Payment shall be deemed to have been made 'upon receipt of these
| fundsby EFT . A _copy of the paperwork documenting the EFT and anyaccompanying :
cOrrespondence shall be sent hy the. Settling Defendant to the persons liste_d m Section

o XIII (Notices) of this Consent Decree for notices to the Trustees, as well as to:



Natural Resource Damage Assessment and Restoratron Program R
. Attn: Restoration Fund Manager
. “Mail Stop 4449 ‘
-'1849CStreet Nw.

_""‘Washlngton D.C. 20240

- NOAA/NOS/OR&R : '
- ATTN: Kathy Salter, DARRF Manager »
1305 East West Highway :

-~ 'SSMC4, Room 9331 )
. Silver Sprmg, Maryland 20910-3281

" Chief o
* Office of Natural Resource Rcstoratron
P.0.Box 404
~ Station 5
501 East State Street
Building 5 ,
" Trenton, New Jersey 08625-0404
o Notlces shall reference the DOJ Case Number (#90-5 1-1-4380), splll name, locatlon, and
: nanm of .paylng responsrble party. - - .
b. Because the jurisdiction, trusteeships, and restoration goals of DOI, -
R NOAA and the State for injured natural resources may overlap, monies paid pur'suant to
 this paragraph shall be used, as agreed by DOI, NOAA and the State, in accordance ith
_ the 'Restorat'ion Plan, and all such expenditures must be approved by the Trustees in
' ac'cordance with the Memorandum of Agreement
7 . a In addition to the payments to be made pursuant to Paragraphs S and 6

'Settlmg Defendant shall pay Interest on the amounts due pursuant to those Paragraphs as

*set forth herem.~ Interest shall be calculated as follows:

-10-



i if the Settlmg Defendant executes and returns thls Consent Decree o

o ~ to the Umted States wrth a copy to the State on or before June 30 2004 and payment iIs -

i trmely, no Interest shall accrue;.
| | .n 1f the Setthng Defendant executes and returns ‘this Consent |
E Decree to the Umted States W1th a copy to the State on or before June 30, 2004 but
" payment is not timely, Interest shall be- calculated from the date 30 days aﬁer the effectrve‘

.- date of this Consent Decree until the date of payment' and - |
| | : 111 1f the Settlmg Defendant executes and retums thls Consent
| '_Decr'ee to the Unlted States, Wlth a copy to the State, aﬁer June 30, 2004, Interest shall be
calculated from June 16, 2004 until the date. of payment. In each case, Interest shall .
“accrue through the date of the Settlmg Defendant’s payment |
K b Interest on any unpald balance due under Paragraphs 5 and 6 shall be
: pa1d to the entxty to which the unpald amount is owed in the manner set forth in those
C'paragraphs ‘

c. Payments of Interest made under this Paragraph shall bein addrtlon to .

s such other remedles or sanctrons avallable to Plamtrffs by virtue of Settlmg Defendant’

‘fallure to make trmely payments under this Consent Decree.

- VIL. Stmulated Penaltles

8. a The Settlmg Defendant shall pay a strpulated penalty to the Umted States

and/or the State for failure to make a payment in Paragraph 5 at the rate of one - thousand

s

-11-



o ,dollars ($1 OOO) per day, per v1olat10n for each day of non-comphance The stlpulated

. . penalty shall be pald to the Unlted States and/or the State, as apphcable dependmg upon

e 'to ‘which govemment the unsatlsﬁed payment obhgatlon was owed.

'b. The Settlmg Defendant shall pay a strpulated penalty to the United States :
B -':and the State for fallure to make the payment in Paragraph 6 at the rate of one thousand
' "dollars (%1 000) per day for each day of non-comphanee The stlpulated penalty shall be "‘ |
,paxd 50% to the Umted States and 50% to the State.
'. | 9. ra -Stipulated penalty pazyments to the United States shall be made by B ‘- |
| c'ertiﬁed' check payable to “Treasurer, United States of America” and shall be 'd'elivered |
: by certlﬁed ma11 to the Office of the United States Attorney for the DlStl‘lCt of New .
| Jersey Stlpulated penalty payments to the State shall be made in the same manner as set :

forth in Paragraph 5.c. and shall be eredlted to the appropnate State accou‘nt as provrded

o “bylaw. Any sttpulated penalty payments shall be accompanied by a reference to thls

'Consent Decree, and be ldentlﬁed as “Stlpulated Penaltles » Notice of payment ofa

: 4_ | ;-,stipl'llé'}ed penalty-Shall be made to the Trustees in the-manner_ speciﬁed in Section XIIIL

7 (Notices).

b.. Stipulated penalties shall begin to accrue on the day after payment is due
"and shall continue to accrue until payment. Nothing herein shall prevent the simultaneous

accrual of separate penalties for separate violations of this Consent Decree.

-12-



C. The Unlted States or the State may glve the Setthng Defendant wmtten
| "f-”notlﬁcatlon that they have falled to make a payment as requlred by Paragraphs 5,6.a., and

'A .’:,7 Such not1ce shall descrlbe the noncomphance and make a demand for the. payment of ,

- the ,penaltles. '.HoWever, penalties shall accrue as prov1ded in Paragraph 8v_regardless- of

:1 fWhether the. Settllng' Defen'da'nt has been notified ofa vielaticn ‘The Settli‘ng' Defen'dant

- :_- shall pay snpulated penaltles w1th1n tlnrty 3 0) days of recelpt of wntten demand for such

ce | :: ffipena 1t1es

d If the Settlmg Defendant fail to pay st1pu1ated penaltles when due, the

'Umted Stafes and/or the State may institute proceedmgs to collect the penaltles as well as

- i Interest as prov1ded n Paragraph 9 €. below

e “The Setthng Defendant shall pay Interest on the unpald balance of any
_ s'tipulated'penaltles due, which shall begin to accrue on the date of demand made pursuant 3
to Paragraph 9.c. The Interest On}' the unpald balance of stipulated penaltjes due purSuant
v't‘o Paragraph 8.a. "shallbe paid to-the United States and/or the State as'applicable
o V_l-::dependmg upon wh1ch government the stlpulated penalty was owed. The Interest on the - |
unpald balance of stlpulated penalt1es due pursuant to Paragraph 8.b. shall be paid 50% to
' the United States and 50% to the State. |
| f. ‘Notwith'standing any other provision cf this _Sectien, the United States"
-and/or the State may, in their unreviewable>discreticn, waive any pcrtion of stipulated

'p'enalties that have accrued pursuant to this Consent Decree.

-13 -



= o | g Nothlng m thls Consent Decree shall be construed as prohlbmng,

. 5_altermg, orin any way 11nnt1ng the ablhty of the Umted States or the State to seek any

o -"other remedles or sanctlons available: by virtue of Settlmg Defendant’s v1olat10n of tlns

' -Consent Decree or of the statutes and regulatmns upon which 1t 1s based

- VIII.- Restoratlon Plan . S
- and ' o

Amtra Oll Splll Restoratmn Account

10 The Trustees shall nnplement the Restoratlon Plan as it may be amended or

o modlﬁed and Jomtly approve expendltures from the Amtra Oll Splll Restoratlon Account

X pursuant to the terms of thelr Memorandum of Agreement If the funds in the Anitra 011
"Splll Restoratlon Account are not sufﬁcrent to complete the Restoratlon Plan, the Trustees- '

. shall not be requlred to expend addmonal funds to complete the Restoration Plan, nor -

B shall: the Setthng Defendant be requlred to- pay any addltlonal funds above the amounts

1

 set forth in this Con'sent Decree.
11. All funds in the Amtra Oil Spill Restoration vAccount,.in'cluding any interestor

return on investr'nent_ thereon, shall be held in the Anitra Oil Spill Restoration Account )

 solely for use by the ;Tr’u_steesto, plan, implément or oversee restoration of natural
,re'sources or resource services in accordance with the Restoration Plan. DOI shall in

'accordance w1th law manage and mvest the funds in the Amtra Oil Splll Restoratlon

- Account. DOI has assrgned the funds to be recexved into the Anitra Oil Splll Restoratxon

~ Account a specral-prOJect-number, Project No.0350, to allow the funds to be mamtamed

-14 -



_ as a segregated account w1thm the DOI Natural Resource Damage Assessment and

L :'Restoratlon Fund DOI shall not make any charge agamst the Amtra 011 Sp111 Restoratlon

. Acc'ount for mvestment_,_ _management, or any other serv1ces provrded w1th respect,to. .
operation of the aamt | |
N IX. Covenant Not to Sue by Plamtlff
12 In cons1derat10n of the payments that have been and wﬂl be made by the |
':;Setthng Defendant un‘de’r Sectlon VI (Payment b.y Settlmg Defendants) of thls Consent
3 .-Decre,'c; the United_States 'co"\'ienants not t:osue Or_take ,administrativeaction‘ag’ainst the: ‘_ -

Settl’ing' De'fehdam pursuam to Section 1002(a) and (b) of oPA 33USC.§ 2702(a) and

- (), for Natural Resouirce Damages related to the Anitra 011 Spill. ThlS covenant notto |

_sueis condltloned upon receipt by the Umted States and the State of all payments
. reqmr'ed by. Section VI (Payn’;ent' to Tms‘tees) and Sectlon Vi (Stlp'nlated Penaltles) of :
;. ;-'tlns"Consent_ Decree. N | o | |
. 13. ‘-.'-In consideration of the payment that nvill he made by the .'Settling Defendant
. uiider Section VI (Payment to Trustees) of this Consent Decree, the State covenants' not to
sue the Settling nefendaﬁ,t putsnant t6 Section 1002(a) and (5) of OPA,'33 Usc.
§ 2702('a) and (b), the New Jersey Spill CornpensatiOn and Control Act, 58:140-23;1 1, _e_t

| _s:gg.,:and/or the New J etSey Water Pollution Control Act, 58: 10A-1, et seq., for Natural

Resource Damages related to the Anitra 0il Spill. This covenant not to sue is conditioned

upon receipt by the United States and the State of all payments required hy Section VI

-15-



- 'A (Payment to Trustees) and Sectlon VI (Stlpulated Penaltles) of thls Consent Decree

‘_: atlons of rig ts. Notw1thstandmg any other prov1s1on of this Consent

. Decree the Umted States and the State reserve, and thls Consent Decree 1 1s wrthout

o . _"::prejudlce to, all nghts agamst the Settlmg Defendant with respect to all matters other than .

. those expressly speclﬁed in the covenant not to sue set forth in Paragraphs 12 and 13 o£

L ; 'thls Sectlon mcludmg, but not hmlted to

: a. .‘clalms agamst the Setthng Defendant. for its failure to 'meet a |
| .recjurrement of this Consent Decree'

- b. claims agamst the Settlmg Defendant for damages mcludmg the costs of -
A_' an assessment of damages under OPA and any other apphcable law for mjury to

‘destructlon of, or loss of Natural Resources due to sources of contamination that do not

i
i

| anse from the Anitra Oil Spill;

- c. any criminal liability;

d ”suh'rogated}claims under Section 1015 of OPA, 33 US.C. § 2715, for

} | anyamounts pald or to be pald by the Fund in connection uvith the ;A_n_ltg Oil Sp_ill;_ f

B B e : Vcl:aims other than claims for Natural ResourceDamag'es ag'ainsft.the :
N Setthng Defendant that the State or the United States, on behalf of the United States

| | _«:-Envrronmental Protection Agency, may have under any apphcable law.

| X. Covenant‘ by the Settling Defendant

15. The Settling Defendant hereby covenants not to sue and .agrees not to assert

-16--



. ﬁa’ny 'CIaim"s'o'r causes of action against the United States'(including all "employees' ’ageiits',
~contractors departments agencles adrmmstratlons an bureaus thereof) or the State

' related to Natural Resource Damages ansmg from the Amtra 011 Splll 1ncludmg, w1thout .

- dhrmtatlon any potentlal or pending claims agamst the Fund relating to the Amtra 011 b |
| : ‘.A.Spﬂ'l; . : , :
o XI. Effect ‘of Settl'el‘nent'
- 1 6 Nothmgm this Consent Decree shall be construed to cive',at‘e any nghts m, or : |
| grantanycause of action to,; any person not a Party to-this Consent Decree. Bach of the |
- -fartiés exnreSSIy reserves any and all nghts (including, but not hmited to, any nght of
'contr;ibution); defen'ses claims, demands and causes of action which each 1/’arty _rnay ha've_
W1th respect to the Amtra Oil Spill agamst any person not a Party hereto
17 In any subsequent admlmstratlve or judicial proceeding 1n1t1ated by the Umted |

- States ot the State for 1njunct1ve rehef Tecovery of costs or other approprlate relief

| relatmg to the Amtra oil Sp111 the Settlmg Defendant shall not assert, and may not -

: ‘mam‘ta'rn, any defense or clann based upon the prmmples of walver, res judicata, collatéral |

. - e‘s’toppel,'iss'ue ‘preclusion; claiﬁ;splimng; the e'ntire cOntroversy doctrine,.or other |
. defenses based upon any contention that the clairns raised by the United- States or the

: State in the subsequent proceedlng were or should have been brought in the mstant case

E prov1ded however that nothmg in thls Paragraph affects the enforceablllty of the -

-17-



- covenants not'to sue set forth in Section IX (Covenant Not To Sue by Plaintiffs) or

i . ‘AS:'éi‘:_’ti:dn X (ébvénar_lt i)y Settling Defendant).

. - XII. Modification

18.__ .Aa.'v Méferiél Modéﬁcgﬁons. 'Méterial modiﬁc":atioﬁs’-fd the 'Cor"xséhf Dééfe‘é ,

s y maybemadeonly by written appr;)i/él' of the Patﬁcs and the approval “’of the Court. |

i b. Non—Mateﬁal Mpdiﬁbations.‘ Non-material mOdiﬁcaﬁth of the _Con8§nt'
B Decree may Bg’ made o‘ﬁly by wri"tte'n. éppr0va1 6f the Parties, aid will become _effe’éﬁvé

N 1, ﬁp(')‘i.l’jthei.r filing with the Court, | |

¢. Modifications to Memorandum of A eement and/or Restoration Pl .
Notwithstanding Pafa’graph 18.a.: 1) any modifications to the Memoraridum of

- Agreemernt thay be r‘ﬁadc only by written approval of the Trustees and in accordance with'

L .the terms of that ég’reeme_ﬁﬁ and 2) any modifications to the R¢st6ré1ﬁ0n Plan may be

f;ﬁiade only by written appro_v_af of the Trustees and in accordance with the réquireménj:s; of
" OPA and any other applicable law. In addition, modifications to the Memérandum of

o .. :A*‘g‘rfeeinent and/or the Restoration Plan will become effective upon their filing with the

| d. Any modifications to the Memorandum of Agreement or Restoration

" Plan will not entitle the Trustees to seck any additional funds frofn the Settling

~ Defendant. B

-18 -



- XIH I Notices =~
19, Wheﬁever under the terms of this Consent Deciee notice is required to be -

. "given by ofic Party to another, it shall be directed to the following individuals at the

B 'é‘ddresse'sand faési_mile numbers Speciﬁed below, unless it is_qthe’rwise specifically . °

o prov1ded in this ConSéﬁt-Decfee. Any change in'the individuals designated by anyParty
| ‘must be made in wntmg to ,the. other Pafﬁes. . Any'coﬁespondénce submitted to the
o Plamtlffs shall inél}ldt} a rgféréh(::e. to ‘the:- caée caption and ;:ivil action number of this.
“action. All 'n_dt.ic'e's shall be Ase'n't' by first-class mail and fécsirnile.

' Asto the United States:

- Chief ‘

o Shato'n Shutler

- Environmental Enfofccmeﬂt ‘Section
Environment & Natural Resources Division
U.S. Department of Justice

P.O.Box 7611

'Ben Franklin Station

. Washington, D.C. 20044
" Facsimile: (202) 514-0097

~ NOAA GCNR

SSMC 3, 15" Floor -

" 1315 East West Highway
- Silver Spring, Maryland 20910
Facsimile: (301) 713-1229

-19-



- MarkBarash e e
© 7 ‘United States Department of the Intenor
- "Office of the Solicitor '
S ‘One Gateway Center
. Suite 612" .
'Ncwton MA 02458

Facsimile: (617) 527-6848 . |

- ‘_'As to the State:

-1+ Joan Olawski-Stiener-
.. Deputy Attorney General
- "' State of New Jersey - :
" " Department of Law and Pubhc Safety
. - Division of Law _
Richard J. Hughes Justice Complex
" 25 Market Street .
. "P.0.Box 0093
* - Trenton, New Jersey 08625-0093
. Facsimile: (609)984-9315

- Marc A. Matsil

- Assistant Commlssmner '

stoFranCCShl mana ement S.A.:

- Natural and Historic Resources

New Jersey Department of Env1ronmenta1 Protectlon |

1 501 East State Street
_ P.O.Box 404
- Trenton, New Jersey 08625- 0404
* “Facsimile: (609) 984-0836

' Freehill, Hogan & Mahar, LLP

80 Pine Street

. New York, New York 10005
_ Facsimile: (212) 425-1901

-20-



' XIV. Retention of Jurisdiction

- '20‘ “This Co'urt r‘etains jurisdiction over both the suhject r'natter 'of this 'Co'nsent : ',

. Decree and the Partles for the duratlon of the performance of the terms and prov131ons of v

S thls Consent Decree for the purpose of enablmg any of the Partles to apply to the Court at

any t1me for suoh further order drrectlon and rellef as- may be necessary or appropnate
E fOr the constructlon or m’atenal 'modlﬁcatlon- of this Consent DeCree, Aor to'effectuate or
L _énforoe compliance with its terms. Nothing in this Consent De'cr_ee shall be deemed to.

alter "the Court’S'poWer to enforce this Consent Decree.

XV. Lodg' ing and Qpportun-itv for Publi'c Cornment
21 “This Consent Decree‘ shall be lodged with the=.Court for a period of not less - |
_l tlian thlrty (30) days for public notice and comment in accordance with Section
1006(c)(5) of OPA, 33 U. S C.§ 2706(c)(5), and 28 C F. R § 50. 7 The Umted States,
| f vpursuant to 28 C.F. R § 50.7, reserves the nght to wnhdraw or w1thhold its consent if the |
| fcomments regardmg the Consent Decree dlsclose facts or cons1deratlons which mdlcate

_ ‘th'at the Consent Decree 1s 1nap'pr'opr1ate nnproper or madequat'e The Settlmg

L 'Defendant consents to the entry of this Consent Decree WlthOllt further notice.

22 If for any reason the Court should declme to approve thls Consent Decree i in E

B the form presented, or 1f the Umted States withdraws or w1th‘holds rts consent pursuant to

Paragraph 21, this agreement is voidable at the sole discretion of any Party and the terms

 of the agreement may not be used as evidence in any litigation between the Parties.

-21-



| ' XVI FmalJudgm |
23 Upon approval and entry of thls Consent Decree by the Court tlus Consent
't)ecree shall constltute a ﬁnal Judgment between and among the United States the. State
ke and the 'Setthng Defendant. \1
| o | XVII Actlons of Trustees
24, All actlons taken by the Trustees pursuant to th1s Consent Decree shall be i in .
B __ eecordan(:e Wlt_hithe termis o_t‘ their Memorandum of Agreement, attached hereto at
AppendixA. - | |
XVIIL Appendices

-. 25.._ The t’ollowingeppendices are attached to and incOrpofeted into this Consent
_Decree: - N }
| Appendix A is the Metnorandum of A'greement'into'which 't_he T.I;usteesn “
. have entered. o | | |
" Appendlx B is the Draﬁ Natural Resources Restoratlon Plan: Ahltra 011
o Spill. of May 1996. |
| © XIX. Effectiye Date
: 26 The effective détte of this Consent Decree shall be the :tiate this ’Consent |
o Decréc is entered by the Court |
XX Costs and Aﬁorney_s_ Fees

| 27.  a If the Settling Defendant fails.to make any payment required under

~22.



. Section VI of this Consent beeree.when' due, including sﬁpﬁlated pénaiﬁes a'n'd the

R -'Umted States and/or the State ﬁle(s) with the Court either a motlon to enforce thlS

v E Consent Decree a complalnt ot any other apphcatlon for. such payment and Q the

'_‘Umted States and/or the State thereaﬁer receives a payment; or (2) an order is 1ssued N -f
R .'directing pay"ment of any'portion of the amou_nt sought by the United States and/Or the .

-'_ }.State or (3) the action is settled in a manner in whlch the Unlted States and/or the State

. ,recelves any portlon of the amount sought the Settling Defendant shall relmburse the . .
Umted States and/or the State for all costs arising from such motlon,.complamt or R |
B appIication; inciuding but not limited to costs of attorney time. |
- b. 4'1;he Trnstees will use best efforts to coordinate among each other in any
- actlon to enforce this Consent Decree. ; .
c. The Settling.Defendant is entitled to assert any arg'um'ents _or- defenses;
" claims or cOunterelaims, ayailable to them by law in an effort to mitigate such costs or

; .'v‘fe'e‘s. | B |

XXI Slgnatorles/Semc
28 ‘The under31gned representative of the Setthng Defendant certlﬁes that he or

she- is fully authorized to enter into the terms and conditions of this Consent Decree and to
| execute and legally bind such party to this document. B . | _ | | ¢
29. The Setthng Defendant hereby agrees not to oppose entry of this Consent

Decree by this Court or to challenge any provision of this Consent Decree.

=23 -
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30. The Settling Defendant shall identify on the attached signature page the name,
address, telephone number and facsimile number of an agent who is authorized to accept
service of process, if served by both mail and facsimile, on behalf of such Settling
Defendant with respect fo all matters arising uncier or relaﬁng to this Consent Decree.
The Settling Defendant hereby agrees to accept service in this manner and to waive the
formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure

and any applicable local rules of this Court, including, but not limited to, service of a

summons. ' ' ,J
" SO ORDERED THIS<3 DAY OFI Lyl 2004.

-24-
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THE UNDERSIGNED PARTY enters into this consent decree in the matter of Umted -
. States, et al V. France Shipmana ement S.A., relating to the Anitra Oil Spill.

. FOR THE UNITED STATES:

THOMAS L. SANSONETTI -

Assistant Attorney General :
: _ Environment and Natural Resources D1v1$10n
i ’ U S. Department of Justlce

ﬁéﬁbmm

BRIAN G. DONOHUE
Seénior Attorney :

~ Environmental Enforcement Sectlon
U.S. Department of Justice -
P.O.Box 7611 -
'Washmgton D.C. 20044-7611

CHRISTOPHER CHRISTIE
~ United States Attorney.
District of New Jersey

- MICHAEL CHAGARES

- Assistant United States Attorney
United States Attorney’s Ofﬁce

970 Broad Street =~ .
Newark, New Jersey 07102
(973) 645-2700
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' " THE UNDERSIGNED PARTY enters into this consent decree in the matter of United
. States, et al. v. France Shipmanagement S.A., relating to the Anitra Oil Spill.

FOR THE STATE OF NEW JERSEY:

PETER C. HARVEY
Attorney General for New Jersey

. DATE: _ [//7/04  BY: j”“/v M é‘[w/\)
: ot © "JOAN OLAWSKI-STIENER ﬂ ’

Deputy Attorney General
State of New Jersey
Department of Law and Public Safety
Division of Law
Richard J. Hughes Justice Complex
25 Market Street
P.O. Box 0093 -
Trenton, New Jersey 08625- 0093

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION

4_"D'ATE: | 6;//9,/’ v

7 gmmissioner
Natural and Historic Resources
New Jersey Department of Environmental
Protection
501 East State Street
P.O. Box 404
Trenton New Jersey 08625-0404

21



o 'THE UNDERSIGNED PARTY enters mto tlus consent decree in the matter of Umted
. .States etal. v. France‘ShJ """ gement S. A. relatmg to the Amtra Oil Splll '

- FOR FRANCE SHIPMANAGEMENT SA:

: [Nflme] WuuM L '_uska 7

AV

_&Q‘ l{_dt NN \aarf« \75’4
~ Agent authorized to accept service on behalf of‘France'shipménagemem S.A:

NAME: Fﬂ:ev;u y\a&rmbk MMW M perw wu.um kﬁﬁfhgg'é
_ ADDRESS: §£2_One < - _J0oss- (159 |
- TELEPHONE NUMBER: m,-' - 902

-27 -
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AMONGST
DEPARTMENT OF THE INTERIOR
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

STATE OF NEW JERSEY

~ REGARDING NATURAL RESOURCE DAMAGE ASSESSMENT AND
‘RESTORATION ARISING FROM THE M/T ANITRA OIL SPILL AND
COORDINATION OF OTHER STUDIES AND zuroncsuxnr
_ ACTIVITIES
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MEMORANDUM OF AGREEMENT
- AMONGST

DEPARTMENT OF THE INTERIOR
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
STATE OF NEW JERSEY

REGARDING NATURAL RESOURCE DAMAGE ASSESSMENT AND RESTORATION
ARISING FROM THE MOTOR TANKER ANITRA OIL SPILL
/AND COORDINATION OF OTHER STUDIES AND ENFORCEMENT ACTIVITIES

I. INTRODUCTION

~ This Memorandum of Agreement (Agreement) by and among the
‘Department of the Interior (hereinafter "DOI"), cthe National
‘Oceanic and Atmospheric Administration (hereinafter**NOAA"), and
the State of New Jersey (hereinafter "New Jexsey"), ,(collectively
hereinafter "Trustees" and "Parties") is entered into in recogni-
‘tion of the common interests of the Trustees in the restoration of
natural resources and associated services which have been injured,
destroyed or lost as a result of the Motor Tanker Anitra Oil Spill
which began on May 9, 1996 and ocourred during lightering
‘operations at and around the Big Stone Anchorage in Delaware Bay,
and which impacted shorelines and beaches along the Delaware Bay
and Atlantic shores from Reed’s Beach in Cape May up to and beyond
Holgate in Ocean County, and in the coordinated handling of natural
rasource damage claims arising therefrom.

II. AUTHORITY

A. The natural resource Trustees enter into this Adgreement in
‘accordancge with the natural resource Trustee authorities provided
for each Trustee under Section 1006 (a)- (g) of the 0il Pollution Act
of 1990 (OPA), 33 U.S.C. § 2706(a)-(9). Section 107(f) of the
Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA), as amended, 42 U.8.C. §9607(f); Section 311(£f) of the
Clean Water Act (CWA), 33 U.S.C. 81321(f), and other applicable
Federal law, and State statutory and common law; and authority
including, but not limited. to, The National 0il and Hazardoua
Substances Pollution Contingency Plan (NCP), as amended, 40 C.F.R.
Part 300, and the 0Oil Pollution Act. Natural Resource Damage
Assessments Final Rule, 15 C.F.R. Part 990, 61 F.R. 440 (January 6,

1 .
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1996) .

B. In accord with Section 1006 (b) of the 0il Pollution Act of
1990 (OPA), 33 U.8.C. § 2706(b), and Subpart G of the NCP, 40 CFR
§ 300.600 through 300.615, the following officials or their
.designees shall aet on behalf of the public as Federal and State
Trustees for natural resources under this Agreement:

1. The Commiseioner of the Department of Environmental
Protection for the State of New Jersey,

2. The Secretary of the Interior, for the Department
of the Interior, ’

3. The Under Secretary for Oceans and Atmesphere,
Administrator of the National Oceanic and
Atmospheric Administration, for the Department of
Commexce. :

III. DEFINITIONS

_ 'For'ﬁurposes of this Agreement the following.definitions shall
-apply: / . .

‘A. "Federal Trustees” means the Secretary of Commerce, acting
through NOAA, and the Secretary of the Interior or their respective
authorized designees. : . ,

B. *Joint uge" means use of natural resource damage recoveries by
thie State Trustee or the Federal Trustees, whether individually or
collectively, in such a manner as’'is agreed upon by the Trustees in
accordance with the terms of this Agreement.

yC. "Lead Administrative Trustee" or "LAT' means the trustee who
is selected by all participating trustees the purpose of
coordinating natural resource damage asseasment activities,
toget?ir with other activities as authorized by the Trustee
Council. .

‘ﬁ

.D. "Natural resources" shall have the same meaning as set forth
in Section 1001(20) of OPA, 33 U.S.C. §2701(20).

E. '"Natural resource damage (e) recovexry(ies)" means any award,
. judgment, settlement or other payment to the Federal Trustees or
the State Trustee which i3 received or controlled by any of the
Trustees, individually or collectively, for or' as a result of
claims for natural resource damages against any potentially
responsible parties regarding the Spill, except that such term does
not include any award which is a judgment, settlement, or payment
in reimbursement of costs of natural resource damage assessment, as
defined in 15 CFR Part 990, incurred by any of the Trustees.

2
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F.  "Oversight. expenses’ means any coste associited with

. individual trustee participation in the xrestoration planfaing.

process, Trustee Council administrative pr0ceedings, coBts

associated with the retention of consultants, coordinators, -or any

other technical or administrative services associated with the

‘development of the restoration plan, or any other coéts reasonably

- yelated to the implementation of this Agreement other than the

- . physical implementation of the final restoration plan approved by
"~ the Truatee Council. ) ‘

G. "Potentially Responsible Party* Includes the owner, operator,

or demise charterer of a vessel, or the owner or operator of a
© facility, who is or might be liable under the 0il Pollution Act of
" . 1990 for natural resource damages.

. H. "Restore" and '"Restoration” mean any actions undertaken by
the Trustees pursuant to OPA Section 2706(c), (d) and (£f), and
oéther. applicable laws or regulations, includlng planning,
implementation, administration and oversight, which serve to
restore, rehabilitate, replace, or acquire the equivalent of
natural resources or natural resource services .injured, destroyed

. or lost as a raesult of the Spill. .

I. "Restoration Coordinator" means the person appointed/hired by

the Trustee Council to conduct activities as described at Section

VIIX, Paragraph D.

J. “Sp ill" means the M/T Anitra Oil Spill which began on or

about May 9, 1996 and occurred during lightering operations at and

around the B;g Stone Anchorage in Delaware Bay, together with any
and all impacts to natural resources arising therefrom.

K. "state Trustee" means the Commissioner of the New Jersey
Department of Environmental Protection, or the Commissioner’s
authorized designee.

L. "Trustees" means the FPederal Trustees and the State Trustee.

M. "Trugtee Representatives" means the three (3) authorized
' designees appointed by the Trustees of NOAA, DOI and.New Jeraey to
the Trustee Council.

N. "Trustee Council®™ means the three Trustee Representatives
appointed by the Trustees of NOAA, DOI and New Jersey to oversee
coordination of natural rescurce damage assessment and regtoration:
ar151ng from or related to the Bpill.

IV. SCOPE

This Agreement is intended to cover Natural Rescources belon-

3
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in t.o or managed by, controlled by, or appertaining to the
g;ugteea under OPA, CERCLA and the NCP which have been or may be
‘affected by the Spill. '

V. PURPOSE

The purpose of this Agreement is to provide a.framgwork for
intergovernmental coordination among the Trustees and for implemen-
tation of the Trustees’ activities in furtherance of their natural

yesource trustee responsibilities under OPA and other applicable
Federal law, and State statutory and common law, with respect to
natural resource damage assessment, restoration, and other natural

regource Trustee activities. A . .

- : ~ap - : ' '
S ' _ VI. OBJECTIVES -,

: "The Trustees shall coordinate their efforts to meet their
respective natural resource trustee responsibilities under OFA,
CERCLA and other applicable Federal law and State statutory and
common law. In pursuing these objectives, the Trustees shall
remain cognizant of all relevant principles and concerns, including

~ without limitation, the goals of the Oil Pollution Act-of 1990, the

- nature and extent of each Trustee'’s resource concerns, and general
principles of equity. The Trustees’ objectives inolude, but are
not limited to, the following:

A. Coordinate the efforts of the Parties in implementing the
‘natural resource damage assessment process consistent with the
guidance and procedures provided at 15 CFR Part 990. -

'B. Develop a plan for the restoration of natural resources and
services injured, destroyed or lost due to the Spill, if necessary.

c. Pursue implementation or funding of the §lan, ~ and
reimbursement of assessment coste, by responsible parties.

D.. Fairly allocate the efforts, costs and expenses of carrying
out the objectives of this Agreement among the Trusteges;

E. Achieve gettlement of all trustee natural resource damages
claima, including the costs of assessment, in a manner consistent
with 15 CFR Bection 990.25. e

F. Coordinate efforts of the Parties in litigation, if necessary.

VII. FUNDING

A. Trustee Cooperation. To the extent provided by law, each
Trustee agrees to cooperate in the administration of any private

4
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funding aource or scurces that may become avaxlable to the Trusteea
from PRPs or others in ‘the furtherance of this Agreement. Such

"funds shall be administered through.:he Trustee Council established

pursuant to this Agreement.

" B. PRP Funding The Truatee Council may enter znto an agreement
- with the PRPa in which the PRPs agree to fund and/or conduct

natural resourae damages assessment activities, and determine the

 :terms of monetary disbursement and PRPs particlpation Any such

" A, Composition. Within ten -(10) days of the ekecution of this

‘Trustee Council/PRPg agreement shall be consistent with subsection

"A" above.
VIII. M/T ANITRA OIL SPILL TRUSTEE COUNCIL

Agreement, each Trustee, as specified under BSection III, shall
designate one primary voting delegate to the M/T Anitra Trustee
Council ("Trustee Council"). Each Trustee shall algo designate an
alternate delegate to act in the absence of the prlmary voting
delegate. Until such designation is made, the interim voting

‘delegatés shall be Martin McHugh, with John Sacco as alternate for
New Jersey, Willie R. Taylor, with Andrew Raddant as alternate for

DOI, and Frank G. Csulak, with Margureite Matera as alternate for

ANOAA. In. addition, the U.S. Department of Justice, the Office of

the Attorney General for the State of New Jersey, and in-house

‘counsel for each of the Trustees, each may provide one delegate in

a .legal/consultative role, who shall not be a member of the Trustee
Counail, but who shall nonetheless be able to attend all meetings
of, or organized by, the Trustee Council. Each Trustee may, by
written notification to all other Trustees, change the designated
delegate and/or alternate.

B.. Communications. To the extent not designated hereln‘ w1thin
ten (10) days of the exeoution of this Agreement each Trustee shall
notify all of the Trustees of the name(s), address(es), phone
number(s), E-Mail addresses, and faceimile number(s) of the

". Trustee’s primary and alternate delegates. to the Trustee Council

who shall receive, and shall be responsible for on behalf of that
Trustee, all correspondence and communications on behalf of such

Trustee. In addition, the U.S. Department of Justice, and the
" -Office of the Attorney General for the State of New Jersey, shall

be directly and contemporanecusly provided copies of all
significant and relevant documents, notices and notifications.

C. Decisionmaking. The three (3) members of the Trustee Ccuncil‘

shall have equal voting power, and all decisions under this

Agreement shall be by .unanimous agreement of all Trustee Council
- members .

'D. Dispute Resolution. 1In the event of a dispute involving any

decisions under this Agreement, the Trustee Council shall initially

5

@ous

v,



02/04/04 WED 10:00 FAX 617 527 6848 REG SOL N.E. REG

07-02-97 04:3(EM FROM OEPC/BOSTON |  pe

attempt to resolve the dispute through good faith discussions

‘directed toward obtaining unanimity among the Trustees involved in

the dispute and consensus by the Trustee Council as a whole. If

- unanimous consent cannot be reached, the matter shall be elevated

to the named Trustees identified in Section 1I(B) who may expressly

" delegate their décisionmaking authority to a senior supervisory

level designee for decision or further instructions. If necessary,
the Trustees may establish other mechanisms by which disputes may
be resolved. In the event of irreconcilable disputes, the
dispogition of funds recovered from the PRPs shall bé governed by
Section XII(F) (3) of this MOA. : :

! B. Duties and Authority. The Trustee Council shall coordinate

and  authorize all Trustee activities and matters wunder this
Agreemenit directed towards the resclution of natural resource
damages claims arising from the Spill. In addition, the Trustee

" Council shall be responsible for all natural resource damage

assegsgment activities, including but not limited to restoration
Pplanning, restoration implementation, and oversight both prior to
and subsequent to final settlement or judgment covering all Trustee
hatural resource damages claimg arising from the Spill. Towards
this end, the Trustee Council may request and receive relevant
materials and/or information from Trustee staff and/or the public.
The Trustee Council shall have final authority to disburse any PRP
funding received pursuant to Section VII of this Agreement, to
implement restoration using funds recovered from PRPs, and to make

all necesdary decisions for the management and adminigtration of

projects undertaken by the PRPs to implement restoration, and/or
for which PRPs funding may be used. This shall include, but is not
limited to, the payment of administrative costs to individual
Trustees that the Trustee Council determines are reasocnable and
necessary. The Trustee Council reserves the right to take such
further actions as may be necessary to further the *purposes and
achieve the objectives of this Agreement. The Trustee Council is
specifically authorized to assign specific duties or functions to
individual Trustees.

F. Lead Administrative Trustee. The Trustees hereby agree to
designate one trustee to act as Lead Administrative Trustee (LAT)
under this Agreement for the purpose of directing and coordinating
trustee activities towards resolution of claims arising from the
8pill, and other trustee activities as authorized by the Trustee
Council. The LAT shall fully ccordinate its activities with and
only act under the direction of the Trustee Council. Other duties
of the LAT and/or the other Trustee entities shall be arrived at by

regolution of the Trustee Council. ‘

G. Meetings. Any member of the Trustee Council may, upon
reasonable notice through the LAT call a meeting of the Trustee
Council to be conducted either in person or by telephone conference
call. Such meetings shall generally be held in conjunction with
other set meetings among the Trustees to this Agreement. Membars

6
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of the CQunc11 may ;nvite their re-pectlve staffs or attorneys to
attend :

- H. Trustee Council Termination. The Trustee Council created
- pursuant to this Section shall terminate upon the termination of
~ this MOA pursuant to Section XII(F) of this MOA.

IX. _RESTORATIONFCOORDINIIION AND IMPLEMENTATION

A. Joint Use Of Natural Resource Damage Recoveries.

: 1. State and Federal Trusteeships. The Trustees recognize
that each of them has trusteeship, through théir respective natural

- resource Trustees, under OPA and CERCLA over natural resources
‘affected by the Spill, and that the scopes of their respective
trusteeships overlap. : .

2. Joint Use of Natural Resource Damage Recoveries. The
Trustees agree that any natural resource damage recoveries, as
defined in Section III(E) of this Agreement, obtained or received
by the Trustees, individually or collectively, and any interest
earned thereon, shall be jointly used to restore natural resources
whig? have been injured, destroyed or lost as a result of the
Sp

B Restoration Implementation Duties of the Trustee Council.

In the event of a resolution of natural resource damages
claims under which the PRP(s) either fund or agree to undertake all
or part of the restoration activities, the Trustee Council:

1. Shall coordinate on all decisions relatxng te restoration.
activities or the use of any natural reeource damage recoveries,
and any interest earned thereon, for restoration activities,
including, but not limited to, the payment of reasonable and

. necessary coets for each Trustee’s participation in the Trustee

Council  process and for . the planning, implementation,
administration and oversight of any activities that are reasonably
necessary to carry out the purposes of this Agreement.

2. May reimburse, and/or directly pay out of funds recovered
from the PRPs, reasonable Trustee oversight expenses as natural
resource damages. The Trustee Council shall establish by resolution
reasonable limits to the reimbursement of oversight expenses.

3. Shéll provide for reasonablé public . involvement,
~ including notice and comment, in accordance with applicable law and
regulations, for all restoration projects under this Agreement.

4. May invite repregsentatives of other publiq agencies and
members of the public to its meetings unless, subject to applicable

7
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law, the Trustee Counc1l determines that the subject of the meeting

is privileged or that public disclosure of the Trustee Council’s

work would preéjudice the effectiveness of the Trustee Council and
. -the Trustees’ responsibilities under applxcable law.

5. May enter into contracts through its individual members,
for the benefit of the Trustee Council, with consultants to provide
such technical services as the Trustee Council determines are
necessary and as permissible under applicable state or federal law.

6. May,‘ to the extent permitted by applicable -law,
collectively or through individual Trustees, receive grants or

- donations to be applied to the restoration of natusal resources
" related to injuries arising from the Spill. '

. C. Restoratxon Coordinator. The Trustee Council may designate a
'Restoraticn Coordinator whose work shall be directed exalusively by
the Trustee Council. The responsibilities of the Restoration
Coordinator shall be determined by the Trustee Council, and may
include all  activities reasonably necessary- - to implement
restoration. o :

. D. The M/T Anitra Techhical Advisory Committee.

1. Designation. The Trustee Council may establish a
committee known as the M/T Anitra Technical Advisory Committee
(herelnafter the "Technical Advisory Committee"). . .

2. Composition. The State Trustee and the Federal Trustees
¢ach may designate up to three (3) members from their respective
State or Federal agencies or sub-divisions to serve on the

- Technical Advisory. Committee. The Technical Advisory Committee
may invite representativea of other public agencies and members of
the public to its meetings unless, subject to applicable law, the
Trustee Council determines that the subject of the meeting is
privileged or that public disclosure of the Trustee Ceouncil’s work
would prejudice the effectiveness of the .Trustee Council and the

" Trustees’ responsibilitiee under applicable law. The Trustee

- Couneil may limit or expand the size of the Technical Advisory
Committee as necessarxy to meet the objectives of this Agreement and
the responsibilities of the Trustees under applicable law.

3. Duties. At the request of the Trustee Counail, the
Technical Advisory Committee may xeview and provide technical
comment to the Trustee Council on the Restoration Plan and on
propogals for natural resource restoration. If requested, the
Technical Advisory Committee may also review and comment upon work
that is in progress or that has been completed under contract ox
other agreement for the Trustee Council to ensure its compl;ance
w;th ‘such contract or other agreement.

isilk



02/04/04 WED 10:0UZ KFAX 617 bz7 b3as KBG DUL N.0. Kpu

07-02-97 04:3LPM FROM OEPC/BOSTON : o My

E. Technical Serxvices.

: 1. The Trustee Council may'determine that they need technical
o advisors, consultants or other gervice providers to assist in
~ carrying out their responsibilities under this Agreement. The
" members of the Trustée Council, may individually enter into
“ contracts for the benefit of the Trustee Council, or may otherwise
* expend natural resource damage assessment funds or natural resource
' damage . recoveries to perform the ' following sexvices, either
directly, or through service providers:

a. provide project deesign and technology review, Spill
related analysis, restoration planning or services,
testing, sampling, and other services related to the
development or implementation of a restoration plan for

the Spill-

b. provide the Trustee Council thh logistical support and
coordinat1on, .

' c. organize and prepare for Council méetings;.i

d. provide technical advice to the Trustee Council during.

- Council meetings;

é.  provide technical or other advice to the Trustee Council
and the Technical Advisory Committee as requ;red to carry
-out the purposes of this Agreement; _

£. ‘provide such other services, consistent with. applicable
law, as requested by the -Trustee Council.

g. To obtain technical services, the Trustee Council mnay
agree to designate the LAT, the Restoration Coordinator
designated pursuant to section IX.B.6 or any one or more
Trustee(s) as authorized to enter into intergovernmental
pexrsonnel transfers, one or more contracts, or other
lawful agreements with professional consultants,
advigors, or other service providers that the Trustee
Councll determines are qualified to provide services to
the Trustee Council.

X. NOTIPICATION OF NEGOTIATIONS WITH PREs

It is recognized that each Party to this Agreement has and
reserves all rights, powers and remedies now or hereafter existing
at law or in equity, or by statute or otherwise, and that nothing
‘'in this Agreement waives or forecloses the exercise of any such
rights, powers or remedies. However, each Party to this Agreement
agrees to the extent practicable to provide twenty (20) days prior
written notice’ to each of the other Parties to this Agreement of

9
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its intent to participate in negotiations with any PRPs or othér
entity regarding eettlement or other disposition of natural
resource damages claims arising from the Spill. v

The Parties agree to inform each other within fiye (5) working

 _dayB of any oral or written communications to or from the PRPs

regarding settlement or other disposition of natural resource

L damages claims in regard to the 8pill. As appropriate, the
" 'substance of any such communications will be shared with the
‘Parties. ‘ ;

" The Parties further agree to provide coﬁies'of any agreements

' or other documents reflecting settlement or other disposition of
" such claims, including quasi-public claime involving.or related to

niatural resource injuries arising from or related to the Spill. If
the Party refuses to do so for any reason, that Party shall no
longer be a Party to this Agreement unless all remaining Parties
request in writing within ten days (10) that such Party remain a
Party. : :

XI. COORDINATION AND CONFIDENTIALITY

X. _c°ordination._ The Parties recognize and agree that their

. interests in the recovery of claims for natural resource damage
assessment, and natural resource damages associated with the
.8pill are related and where appropriate have agreed to coordinate

negotiation and, if necessary, litigation of their claims and

' damages that arise out of the Spill.

B. = Confidentiality. The Parties recognize that, in order to

. effectively and efficiently negotiate and litigate their claims,

their counsel, employees and consultants may, at each Party’s
discretion, exchange documents and information including draft.
reports, analyses, opinions, concluesions, and advice prepared in
anticipation of litigation, and/or subject to attorney-client
privilege or other foxms of privilege. The Parties therefore
hereby agree as follows:

1. - Except as provided by law or otherwise provided herein,
the Parties shall treat all designated privileged
documents generated, and designated privileged
communicationse, by, between or among the Parties as
privileged attorney-client communications, attoxney
work product or protected by other applicable
privileges (or as a combination thereof), and shall
protect such documents and communications f£rom
disclosure to the maximum extent possible under
applicable Federal and State law. A "designated
privileged document" is one identified on its cover
page or elsewhere as subject to one or more privileges

10

wWuLs



v;o?/buzﬁg WED 10:02 FAX 617 527 6848 REG SUOL N.E. REG

-07%02-97'0_4:311’!_ FROM OEPC/BOSTON ) - P_“

iguls

or forms of immunity. A "designated privileged _
communication” is one which occurs with an ‘expectation
of confidentiality and includes, but is not limited to,
communications between the Governments’ attorneys or

‘their staff, agents, and/or experts in anticipation of

litigation, in the seeking or giving of legal advice,
and/or in the context of pre-decisional government

.delxberations .

The transmittal of a pr1v11eged document to, or a
privileged communication between or among any of the
Parties. {and their counsel, representatives,

.contractors and consultants) does not waive, or imply

any waiver, of any privilege or right which the
transmitting government may assert with respect to that
document or communication.

Unless otherwise specifically provided, the Parties
shall each be entitled to assert any applicable
prlvxlege with respect to any document or gommunication
jointly transmitted, prepared, or funded by the
Parties. - Each Party shall be entitled to assert an
appllcable privilege with respect to any document or

* communication transmitted, prepared, or funded solely
by that Party

If a subpoena, diecovery request, or other request in
any form, for a privileged document or information is
received by any Party, a.copy of the subpoena or
request will be immediately forwarded to counsel for
the Party or Parties to which the privilege applies and
to the government representative(s) who originally .
generated the document or communication requested. The
Party who receives such a request shall also provide a
draft of the Party’s intended response to ‘such request

‘not less than ten (10) days prior to the date that the

Party intends to issue its response. To the extent

~ that applicable law may require a response more
‘promptly than is consistent with the above temporal

requirement, the Parties agree to act in good faith to
meet any such requirements.

Only by epecific written agreement among the Partles or

pursuant to Court Order shall disclosure of a

" privileged document or communication be made public or

diaclosed to a party-opponent or non-party. Such
agreement shall not be construed as a waiver of
privilege oxr confidentiality regarding any other
documents or communications.

" Nothing herein in any way affects or limits the

authority of any Party to waive any privilege and

11
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release any documents, information, analysie, opinion,
conclusion, or advice that are subject to privileges
held,excluazvely by that Party.

7. Designated privileged documents shall be maintained in
such a manner as to insure that no intentional or
unintentional’ dieclostre is made which would compromise
any asserted privilege, including segregating
designated privileged documents in files that are
identified as containing privileged documents that are
‘not be to disclosed publicly or in response to a
diacovery request in this or any .other case.

- BQ At the requeat and option of any Party, designated
privileged documents shall be returned to the
-originating Party or destroyed.

c. The Parties agree that, to the extenﬁ consistent with the
effective and efficient negotiation and litigation of their

. claims, public dissemination of final data and studies related to

injuries arising from the Spill is in the best interests of the
public and the Parties. Such final data and studies shall be

" made available to the public upon request to the extent

consistent with the foregoing confidentiality provialcns.._tn
addition;, the Parties shall open and maintain a publicly
available administrative record to the extent required by, and
consistent with the requirements of, the Federal Natural Resource
Damage Regulations that the Parties select for use {n connection
with the Spill.

XIY. GENERAL PROVISIONS

A. Reservations. Neithervexecution of this Aqreement nor
performance of any activities pursuant to thia Agreement shall
.constitute an admission by any Party. named herein (or any
government) of (nor be construed as precedent for) any legal

_ responsibility under federal law or state- statutory and common

law to protect, restore, or enhance any natural resources
affected by the Spill over which any other Trustee asserts
trusteéeship. Furthermore, neither execution of this Agreement
nor performance of any activities pursuant to this Agreement
shall constitute ‘an admission by any Trustee named herein (or any
government) of (nor be construed as precedent for) any liability
for damage or injurxy to any natural resources affected by the

'lSpill over which any other Trustee asserts trusteeshxp

B. Limitat;on of Authority. The Trustees and the -Lead
Administrative Trustee are not authorized by this agreement to
enter into settlements on behalf of the other Trustees and a
Trustee or the Lead Administrative Trustee does not represent

12
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adother.Truseee in any litigation that may be commenced by the
_ other Trustees.

C. Third Parties. This Memorandum of Agreement is not intended
to, nox shall it, vest rights in persons who do not represent the
Parties to chxs Agreement or who are not Parties to thms
Agreement .

D. Effective Date. This Agreement shall be effective when
éxecuted by all of the Parties. The effective date of this’
agreement will be che date on which the last signature is
entered.
This Agreement can be executed in one or more counterparts, each
- of which will be considered an original document.,

E. Amendment.

‘ 1. This Agreement may be amended by agreement of the
. Parties if it is determined that an amendment is necesegary to
accomplish the objectivea of this Agreement, or is necesgsary to
modify the objectives of this Agreement coneistent with the
. requirements of OPA, CERCLA, any amendments thereto; or other
S applicable Federal law or State common or statutoxy law.

i 2. Any amendment of this Agreement shall be effective only
if it is in writing and executed by all parties to this
Agreement. :

P. Termxnat;on.
1. This Agreement shall be in effect from the day of
exacution until the Trustee Council determines that the
" restoration plan or plans implemented under this Agreement have
been completed, except that this Agreement may be extended by
wxitten agreement, as provxded in Section XII of this Agreement.

2. Any Party may withdraw from this Agreement, but only
after efforts have been made to resolve any dispute in accordance
with paragraph D of Section VIII of this Agreement.’. Such
.withdrawal shall only be effective upon thirty (30) days written
notice upon all Parties to this Agreement.

3. In the event that thise Agreement is terminated or one of
the Parties withdraws, the Trustees expressly agree that they
will continue to coordinate their activities to the greatest
extent practicable to restoxe the natural resourceas affected by
the Spill, and that they will be guided by the objectives set '
forth in Section VI of this Agreement. The disposition of any

'unoblxgated sums recovered from PRPs as natural resource damages,
and any interest earned thereon, shall be determined by further
agreement of the Trustees or, if an agreement cannot be reached,

13
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upon application by a party to this MOA to the United States
- District Court (New Jersey), by allocation of such recoveries and
interest by the Court. -In making a fair and reasonable
allocation of these nmonies among the Trustees, the Court shall
consider primarily the need to achieve, to the maximum extent
practicable, the Natural Resource Objectives of this MOAR and
shall further consider the overlapping jurisdictions of the
'federal and state trustees. In any event, the Trustees further
_ expressly agreée that any unobligated tundn recovered from PRPA aa
- natural resource damages, and any interest earned thereon, shall
be expernided solely to develop and implement a plan to restore
injured natural resources under their trusteeship, as mandated by
" Section 1006 of the 0il Pollution Act (OPA), 33 U.S.C. § 2706,

4. The withdrawal of any Party to this Agreement for .
whatever reason, shall not affect the subsequent validity of this
Agreement among the remaining Parties. A party that has
withdrawn from this agreement shall have no further obligations
under this agreement except for the obligations under Section
X11(F) (3), above, to continue to coordinate activities to. the
greatest extent practicable, to maintain confidentiality as
agreed in Section XI, and to. expend unobligated -funds. recovered
for natural resource damages solely to develop and implement a
plan to restore injured natural resources under thejr :
trusteeship, as mandated by Section 1006 of the 0il Pollution Act
(OPA), 33 U.S.C. § 2706.

G.  Federal Natural Reeource Damages Regulations. It is the
intention of the Trustees to follow the NOAA natural resocurce
damage assessment regulations, 15 CFR Part 990 in matters
relating to the Spill.

_ H. Antideficiency. Nothing in this Agreement shall be
construed as obligating the United States or New Jersey, their
officers, agents or employees, to expend any funds in exceas of
appropriations or other amounts authorized by law.

The GOVERNMENTS, thréugh their designated representatlves,
have signed this Agreement on the day and year appearlng opposite
their signatuzes. _

14
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'~ Memoxandum of Agreement Concerning Natural Resource Damages in.
‘the Mattar of THE M/T ANITRA OIL SPILL

THE FEDERAL NATURAL RESOURCE TRUSTEES
“NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

‘NATURAL RESOPRCE fRUSTEE °
AUTHORIZED OFFIC .
/. [1996

' Charles N. Ehller . _ N o
Dixector, Offlce pf. Ocean Resource Cons-erv‘ation and Assessment
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DRAFT NATURAL RESOURCES RESTORATION PLAN:
. ANITRA OIL SPILL OF MAY 1996



o »'Dréﬂ:' Nat.urfal Resources"Re'Storatioh"Plan
and | |
NEPA Environmental Assessment -
- for the S
“Anitra Oil Spill of May 1996

- January 2004

Prepared by the Anitra Oil Spill Natural Resource Trustees:
~ New Jersey Department of Environmental Protection
. " U. S. Fish and Wildlifé Service |
National Oceanic and Atmospheric Administration

- Contact: John Sacco -
‘ - New Jersey Department of Environmental Protectlon
" Office of Natural Resource Protection
P.0.Box 401 -
- Trenton, New Jersey 08625

Timothy Kubiak

- U.S. Fish and Wildlife Service
927 N. Main St. Bldg. D. -
Pleasantville, New Jersey 08232

- Frank Csulak -
" National Oceanic and. Atmosphenc Admmxslratlon
74 MaGruder Road
Highlands, New Jersey 07732



DRAI"T NATURAL RESOURCES RESTORATION PLAN ANI'I'RA OIL SPILL OF
. MAY 1996

L. INTRODUCTION AND AUTHORITY

;’I‘hls Draft Natural Resources Restoration Plan (Draﬁ Plani) is made by the State of New Jersey
~ "Department of Environmental Protection (NJDEP), the United States Fish and Wildlife Service
.(Service), and the National Oceanic and Atmospheric Administration (NOAA) (collectively the
“Natural Resource Trustees" or "Trustees"). This document, presentmg the Draft Plan, describes
. the nature and extent of i injuries to natural resources resulting from an oil spill that occurred in
- the Delaware Bay in May 1996, and identifies alternatives for restoring injured resources and the
. .services these resources provide. This Draft Plan is intended to inform the pubhc of proposed
. restoration actions. :

. The Oil Pollution Act of 1990 (OPA) (33 U. S .C. Sectlon 2701 et seq.) together with Executlve :
Order 12777 designated federal and State trustees for natural resources, which desigpations ate’
set forth in greater detail in Subpart G of the National Contingency Plan, 40 CFR Section " :

:300.600. The Secretary of Interior is a designated federal trustee for natural resources including - -

- migratory birds, certain marine mammals, anadromous. fish, endangered species and their

- respective habitats, and federal lands managed by the Department of the Interior (Department).

The Northeast Regional Director: of the Service has been desxgnated as Authorized Official to act
on behalf of the Secretary as trustee for this case. The Secretary of Commerce, actmg through

- the NOAA, is a designated federal trustee for natural resources including certain marine

mammals and anadromous fish. The States are designated trustees for all natural resources’

- within their jurisdiction. Under the OPA natural resource trustees are authorized to assess and

. recover compensation for injury to or loss of natural resources resulting from a discharge or
~ substantial threat of discharge of oil, and use recovered ﬁmds to achieve appropnate restorauon

i A PUBLIC NOTIFICATION AND REVIEW

The Trustees are to receive $1.25 million in compensation from the Responsible Party to restore -
resources injured as a result of the oil spill and $250,000 to compensate the trustees for past
. -assessment costs. Prior to expending funds for restoration, the OPA requires the Trustees to

" develop and implement a plan for the restoration of the nafural resources under their trusteeship.
.. The OPA Natural Resource Damage Assessment Regulations at 15 CRF Part 990 require that’
the Trustees develop a publicly reviewed restoration plan, which identifies and evaluates a” .
reasonable number of restoration alternatives developed to address the specific i mjunes resulting

- from the oil spill.

Accordmgly, the Trustees are pubhshmg, dxstnbutmg, and seekmg comments on this Draft Plan. :
Notice of Availability of the Draft Plan will be published in the Federal Regtster, and in The
Press of Atlantic City. A copy of the Draft Plan is also available for v1ewmg durmg office hours
at the followmg locatlon '



- Cape May County Library -
-+ 30 West Mechanic Street T
.~ Cape May Court House, New Jersey 08210
~ - Mail: DN2030:4 Moore Road -
- 609-463-6350 L :

N In addrtlon, copres of the Draﬁ Plan may be obtamed from the Servrce at the followmg address

o VUS Frsh and Wlldhfe Serwce ‘
'New Jersey Field Office* . -

" 927 N. Main Street, Bldg. D o
.. :Pleasantville, New Jersey:08232
L ph.609-646—9310 fax 609-646-0352 ’

_ Comments are welcome w1th1n 30 day&of pubhc notlﬁcatlon Commentators should provrde
. their name, address and telephone number. “All comments received on the Draft Plan will be-
. considered and a response provided either: through revision of this' Draft Plan and mcorporatlon
into the Final Natural Resources Restoration Plan, or by letter to the commentator The

’ -jantlcrpated pubhcatlon date of a Final Plan is February 2004

III BACKGROUND

. -"_On May 10, 1996 the U. S Coast Guard (USCG) reported that the Bahamran—ﬂagged Y4 Amtra .
-~ spilled approxunately 10,000 gallons .of Nigerian light crude oil while the vessel was in the
" process of hghtenng more. than 40 million gallons of oil. On. May 19, 1996, the- USCG reported -

- that as much as 42,000 gallons of oil were released into Brg Stone Anchorage, Delaware Bay, R "

‘where the vessel was anchored. Cold and stormy ‘weather during the spill caused the oil to mix -

- into the water cohimn, forming tarballs. The 7/V Anitra was sécured and boomed following the -
o release The USCG reported 12,000 gallons of oil were recovered in the v1c1mty of the vessel

_w1thm the first 72 honrs followmg the splll '

- Over 50 m11es of beaches were: orled over a 2-week period, mcludmg at least somg 01lmg of-
several State wildlife management areas, two State parks, and the Edwin B. Forsythe National
_ Wildlife Refuge. An estlmated 3 miles of beach (Hrgbee and Sunset) were impacted with -
~ tarballs from May 12-16, 1996. On May 17, varying densitiés of tarballs washed up on 8'miles
of Atlantrc Ocean shorclme in' Stone Harbor, Avalon, Sea Isle City, and Ocean City. ' The .

- _ 'Govemor of New Jersey declared a Limited State of Emergency in Cape May County, and -

- limited pubhc access to beaches. On May 13, the tarballs continued to drift northward and . ,
“washed up on beaches in Longport, Margate Ventnor, and Atlantic City. On May 19, tarballs
~came ashore in Brigantine and later as far north as Holgate



. A.PIPING PLOVER

. - For the most part, impacts from the Anitra spill occurred on bayshore and coastal barrier
- "beaches. The beaches.oiled by the 1996 Anitra oil spill in Cape May and Atlantic Counties
- provide foraging and: nesting habltats to piping plovers (Charadruis melodus), a shorebird listed
as threatened under the federal Endangered Species Act of 1973 (87 Stat. 884, as amended; 16
 ‘U.S.C. 1531 et seq.) (ESA)-and as endangered under New Jersey's Endangered and Nongame
. "Species Conservation Act of 1973 (N.J.S.A. 23:24 et seq., as amended). The spill occurred

- during a period when most piping plovers were involved in nesting activity. Piping plovers nest A

on the upper beach on the foredune, berm, dune blowouts, overwashes and tidal flats (U.S. Flsh
_ and \Wlldhfe Service, 1996). In the area affected by the spill, piping plovers primarily feed on
- the intertidal beach along the oceanfront, inlets, the wrack line; and in the dunes. Here they feed
~ on a variety-of aquatic and terrestrial invertebrates (U.S. Fish and Wildlife Service, 1996). Oil
exposure of these birds occurred as they foraged among stranded tarballs.in the upper mtertldal
zone of the bayshore and coastal beaches. - :

' .The Anitra oil spill resulted in the oiling of at least 51 adult piping plovers and two chxcks during -
the 1996 nesting season. The oiling directly or indirectly contributed to reduced nesting success
- and ultimately lowered productwtty on affected beaches. The Trustees calculate a lost’ ‘
- productivity of 5.6 fledglings by comparing oiled beaches in 1996 with the nesting success from
the same set of beaches during the 5 years preceding the spill. The 5.6 lost fledglings equates to
2.7 adults that would have returned to breed in 1997 based on normal juvenile survival.

" Oiling of adult birds may also directly or’mdlrectly decrease their survival during the 1-year .
- period following the spill. The Trustees calculated the diminished survival and the resulting loss *
of adult plovers by comparing survival rates over the season of eight color-banded oiled birds -
that were cleaned and released with average or “normal” survival rates. The differential was
then applied to all 51 oiled adults Based on this approach, oiling of adult plpmg plovers
resulted in a loss of 13.5 adults. Combmmg the loss of 2.7 adults derived from the lost

- fledglings with this figure, a total of 16.2 adult plovers were removed from the current
populauon

The above figures represent the initial affect of the Anitra oil Splll to piping plovers re31dent on
-southern New Jersey beaches during the spill. Restoration planning must recognize thatthe
" impact of the spill included not only the immediate loss of adults and reduced productivity, but

also the intergenerational impacts of initial population reduction. Restoration initiatives that run
- for a significant number of years, and which will continue to replace birds lost to the spill by

increasing nesting productivity on New Jersey’s beaches, will have the greatest ability to
ameliorate intergenerational losses. Such programs should also boost the productivity of birds -
_recruited to New Jersey’s nesting piping plover population while restoration efforts are ongoing.



~ B.SANDERLINGS AND OTHER MGRATORY' SHOREBIRDS :

In surveys conducted on 01led beaches from May 22 to May 31, 1996 observers counted a

. number of bird specles, including migratory shorebirds, most notably sanderlings (Calidris

_* -alba). Other species included migrant semipalmated plover (Charadrius semipalmatus), - '
- . semipalmated sandpiper (Calidris pusilla), ruddy turnstone (4renaria interpres), and short-billed -
dowitcher (Limnodromius griseus), and breeding residents - willet (Catoptrophorus '
" semipalmatus), American oystercatcher (Haematopus palliatus), common tern (Sterna hirundo),

. and laughing, herring, and great black-backed gulls (Larus atnczlla L. argentatus, and L.

. marinus, respectively).

. Data collected after- the Anitra splll identified over 4,000 shorebirds as hghtly to moderately
-~ oiled, with a much'smaller number deemed heavily oiled. At least 3,324 sanderlings were oiled -
" to some detectable degree Such oiling has been found to result in reduced weight gain during

. the period the birds spend in the Delaware Bay region, when they, in fact, need to feed heavily to
" be able to reach the Arctic and nest successfully (Myers, 1986). Sanderlings are particularly

_vulnerable to the effects of reduced weight gain caused by oiling (Burger and Tsipoura 1998).
- The additional stress of migration mcreases the chances of mortahty and reproductxve fallure

e '(Burger 1997).

L Another 1 019 oiled mlgrauﬁg birds Were assumed to be under the same stresses as the -

~ sanderlings (i.e., they were in the midst of'a long-distance migration and needed to feed heavily -

- while on the New Jersey shore in order to continue their flight to nesting grounds) The resident, .
breedmg birds, however, are under different stresses of laying eggs and maintaining nesting

territories, similar to plpmg plovers and least terns. Birds oiled by the Anitra spill, other than
- piping plovers, likely suffered mgmﬁcant ml—related mortahty .

IV. PROPOSED RESTORATION

The Trustee’s goal is to restore, rehabnhtate replace or acquire the eqmvalent of injured natural

- resources. The concept of restoration in this context may include retummg a resource to its prior

. condition, rehablhtatmg or replacmg a.resource, protecting or improving habitat of significance
to-an injured resource, and acquiring other resources: (including overwintering grounds) to-

- compensate for those that are lost. Restoration must be focused on the résources and resource.
services injured by the spill ltself

" The Trustees must consider a reasonable number of possible restoratlon altematlves ( 15CFR -

- Section 990.53). In-our initial review, the Trustees identified the following as desirable
characteristics for potential projects: where possible, (1) the project(s) should be in the same area
as the impacts; (2) the restored habitat should be similar in type and provide similar services to "
" the mjured before it was impacted; and, (3) most importantly, the project(s) should provide long-
* term or perpetual benefits to the injured natural resources. Other factors that were considered -

~ include: (1) cost; (2) extent to which each alternative will prevent future injury to the resources -

4



E of concern; (3) extent fo wlnch each altematlve beneﬁm more than one: spec1es and, (4) effects
on public health and safety.. Based on these charactenstlcs, and on the National Environmerital .
- Policy Act (83-Stat. 852, 42 U. S C. 4321 et seg. ) gmdance we identified the followmg spec1ﬁc

- _' : potentlal projects:

. A.PIPING PLOVERS,
. Restoratlon Altematlves Consndered

The goal of the piping plover restoration plan is to undertake act1v1t1es or projects that will result N

" inan increase in plpmg plover numbers to offset those lost as a result of the oil spill. In the -

“absence of a precise ability to quantify the future outcomes of restoration activities, the Trustees
_strove to consider restoration alternatives that would increase the hkellhood that injured natural
_ resources will, in fact, be fully restored and to maxmuze the restoration benefits achievable with
recovered restoration funds. Several alternatives were cansidered: (a) no action; (b) habitat
" acquisition; (c) habitat restoration and enhancement; and, (d) increased protectxve mmagement
The basic components of each alternatwe are provided below

a. No‘ actlon altemahve '

.Federal regulatlons reqmre the comnderatlon of this optlon Under the no-actlon alternatlve no

_actions involving restoration, rehabilitation, replacement, or acquisition would occur to

. compensate for resources injured due to the oil splll Affected- Tesources must recover naturally
from the i mJunes sustmned. 4

. b. .Habitatfgg Juisition

Pmi’:hase high quality beach habitatto guard against future competing uses of nesting habitat, |
such as development that could diminish habitat suxtablhty or dJmunsh nestmg success.

c. Habltat restoratlon @d enhancement

: (1) Increase feeding habitat through projects that create man—made tidal pools and
- mudﬂats near nesting habltat -

(2) Develop access to alternative feeding habitat by removing vegetation and
~other obstacles that prevent unﬂlghted chicks from reachmg altematlve feeding habltats such as
tidal pools and mudﬂats o A

- 3) Create or enhance nestmg habitat by controlling and managmg vegetatlon or -
- by directing dredged material disposal on appropriate beaches or bay islands.



" . predation.

; d. Increased protective management

' (l) Monitor populations and reproductive success.

t : ) Protect known nestmg areas with symbohc or barrier fencing and signs to
o avord direct human destructlon of nests and reduce human disturbance.

A (3) Use patrolling and on-site outreach by pald staff, intemns, and volunteers to
increase compliance, cooperation and understandmg of the public using beaches near nestmg

. ' (4) Construct predator exclosures (mcludmg enhancement such as electnc fence)
. to reduce losses of mdxvxdual nests to mammalian and avian predators

(5) Employ predator control where needed to reduce losses of nests and chicks to :
~ . (6) Increase support and understandmg among commumty ofﬁmals and the
~ general pubhc through educatlonal outreach

» (7) Implement community-based management plans that decrease harmful beach
management practxces and increase part;cxpatlon of communities in management activities.

~ (8) Enforce comphance with State and federal endangered species regulations.

2. Evaluatxon of Altematlves

a. No action altematlve

The habltats degraded and migratory bn'ds m_]ured by the oil release would not be compensated
under this alternative. For these reasons, the Trustees consider tlus alternative to be :
: mapproprlate

b Habltat acgmsmon

thtle sultable undeveloped coastal beach habltat is. avmlable in the area that is not already
. protected. Most parcels are small and isolated and would be very costly to purchase. Inaddition,

. purchase alone would not necessarily result in a net benefit to piping plovers, as management .
. ‘measures would still need to be implemented to reduce the effects of human disturbance and
predation. Habitat acqmsmon, therefore, combines high cost with minimal restoration benefits.
- For those reasons, the Trustees do not consider this altematlve to be feasible..



~ c. Habitat restoration and enhancement =

Intense residentialiand commercial development of New Jersey's coastal beaches has reduced

- . opportuniti€s for piping plover habitat enhancement projects. In general, piping plovers with

“access to both.ocean and bayside beach feeding areas or tidal pools have higher productivity than
plovers feeding on ocean beaches alone. Habitat enhancement projects that would create access

" to bayside feeding habitat would have the greatest potential to improve piping plover breeding

. habitat and increase plover productivity. However, in most areas of New Jersey, such habitat -

* ¢ enhancement isnot possible because development, including homes, businesses, and related .-

infrastructure (e.g., roads and utilities), occur along even the narrowest sections of barrier
- islands, precluding plovers from accessing bayside feedmg_habltats Projects that would enhance -
piping plover habitat by promoting overwash of barrier islands may be incompatible with flood

~ - control or storm protecti’on and might conflict 'with New Jersey coastal protection regulations. -

"~Some coastal areas of New Jersey that are undeveloped and thus have potentlal for piping plover
habitat restoration or enhancement are encumbered by existing regulations that prevent such

projects. Two undeveloped barrier beach areas, Holgate and Little Beach Island, are federally

. designated Wilderness Areas where federal regulations prohibit man-made habitat alteration.

T Pro_lects that enhance habltat by removing excessive vegetatlon or creatmg breaches in dunes
- could benefit plover habitat at such locations as the U.S. Coast Guard Electronics Engineering -

" Center (USCG EEC), Bamnegat Light, ;md the south end of Brigantine Island. However, coastal -
_regulations or local opposition may present significant obstacles to this alternative. Beach
nourishment projects could also provide increased or improved nesting habitat. Howevcr, unless -
coupled with other ongoing large beach restoration projects, beach nourishment is cost -
- prohibitive due to the high cost of equipment mobilization and sand purchase. In addition,
habitat created by beach nourishment could be ephemeral as would be the benefits to piping
. plovers. Given the uncertainty of costs and regulatory or political obstacles, restoration and
- - enhancement of piping plover habxtat is not considered by the Trustees to be presented here as - -
~ the optimal approach _

" d. Increased protective management - Preferred Alternative

‘The protective management approach described below; which is the Trustees’ preferred-
- restoration alternative for piping plovers, has been the focus of piping plover restoration
programs throughout their range (Hecht, 1999; Melvin et al., 1991; U. S. Fish and Wildlife :
Service, 1996; Hecht, pers. com., 2001) The protective management proposed here has a record _
. of success, as seen by the increase in piping plover populations achieved in the Northeast since
* listing in 1986 (U.S. Fish and Wildlife Service, 2002). While similar programs have been
_implemented in New Jersey for several years, the curtent proposal would i increase the intensity
of ongoing protective efforts. Further, fanding provided through a natural resource damage
settlement from a previous oil spill financed a portion of protective management in the State over
6 years. Funding from that settlement was exhausted at the end of the 2000 nesting season. In
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R ';the absence of the. support that would be prov1ded under the current proposal there would bea
- srgmﬁcant dnmnutlon in protectave management compared with thls prevxous 6 years o

n The number of nests and project. duratlon necessary to restore 16.2 adult prpmg plovers (and
_ subsequent oﬂ'sprmg) lost due to the spill are difficult to precisely determine. Therefore, the * -
"~ Trustees propose to nnplement the protective management program described below for 5 years. . -

" The Trusteés currently estimate that the scale and duration of this project is sufficient to make it -
the most appropnate alternatlve to achreve the. goal of restormg at least 162 adults tothe - ..
N populatlon. ' 4 -

(1) cgon The New Jersey Endangered and Nongame Specws Program

e - (ENSP) is dlreotly responslble for managing piping plovers on 25-30 nesting areas locatéd in 13 . N
o thﬁ‘erent municipalities within the State, four separately admmrstered State parks or natural

. areas, two separately administered USCG bases and one State wﬂdhfe ‘managemént area.

L ‘Nesting areas directly. managed by ENSP ac¢count for approximately 60 percent of all nestmg

7 sites and roughly 50 percent of the State's total piping plover population (Table 1). In addltron,
the ENSP serves an oversight role with respect to monitoring and management on ail other State.
nesting sites, including Gateway National Recreatron Area, Edwin B. Forsythe National Wildlife
Refiige and The Nature Conseryancy's South Cape May Meadows Migratory Bird Reﬁrge The
ENSP is also responsnble for coordinatmg and compllmg statewrde momtonng mformatmn for
. reportmg to'the Serv1ce : :

o ~The Servxce sDwrslon of Refuges (Refuge or Refuges) is duecﬂy responsible for managmg .
" piping plovers on thiee nesting areas administered by the National Wildlife Refuge System and
assists in managing a plover nesting area admrmstered by the USCG-EEC in Lower Townshrp,

-Cape May County. While Refages directly. manages only about 10 percent of the. Statewide
nesting sites, these sites support over 25 percent of the nesting pairs found in New Jersey. The
remaining 30 percent of nesting sites and 25 percent of nestmg palrs occur on the Gateway

_ 'Natlonal Recreational Area Sandy Hook Umt :

' The Servrce 5 Ecologxcal Servrces NeW Jersey Freld Ofﬁce (NJFO) 1S responsrble for ensunng
_that all piping plover nesting areas throughout the State in private, municipal, State, or federal

o ownershrp are monitored and mapaged in accordance with the ESA and the Service’s = .
. "Guidelines for Managmg Recreational Activities in  Piping Plover Breeding Habttat ontheUS. .+
L Atlanttc Coast to Avoid Take Under Section 9 of the Endangered Species Act" (Guldehnes) In .
©_ addition, the NJFO is respon31ble for ensuring that all projects that are federally funded,

federally authonzed or carried out by a federal agency.(i.e., beach nourishment projects, - -~ .- .
fireworks displays, marine events, activities on federal lands) do not jeopardlze the contmued
' exrstence of the pipmg plover or-other- federally listed species.

V A synopsrs of the proposed prpmg plover momtormg and management actmtles that would be
carried out by ENSP and the Service under this alternatlve is set forth below. In general, ENSP-
. Would be responsible for carrymg out these actlvrtres on mumcrpal and State-owned lands The
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" Service would conduct s1m11ar activities oni ‘Refuge lands and assist the USCG at the Electronics -
- Engmeermg Center in Cape May County, New Jersey. In addition, ENSP and the Service would
" .develop outreach programs aid work with local municipalities to develop and implement
site-specific piping plover management programs for each of the 13 municipalities with nesting -
A -plpmg plovers. If, as a result of beach nourishment projects or natural accretion of sand, new
_areas are occupied by nesting piping plovers, the ENSP and Service would work with additional
-~ -municipalities and local landowners or managers to protect the species and its habitat through
‘ ?outreach and development of sxte-speclﬂc management plans :

: (2) Monitoring: All prevmusly active nestmg sites would be checked several
o times during the nesting season to determine if any nesting activity is ongoing. At each site,
_ monitors would search for piping plovers or tracks or other signs of plover activity. During the

~early nesting season, weekly nest search visits would be conducted on all sites that show signs of

. - occupation by piping plovers. Allsites with nests or terntonal or-courting plovers would be
visited no less than three times per week to locate any new nests and/or to monitor nesting

E progress and outcome of any nests or nesting pairs previously discovered. For each active

. nesting beach, the total number of nesting pairs present, the number of successful nests, and the
‘total number of chicks fledged from each nesting pair would be determined. Momtonng would
~ also include assessing the causes of nest failure and noting other potentlal inimical factors such

- as predators, human disturbance and use of off-road vehicles, occurring on the site. Monitoring .-

... viould be conducted by seasonal stewards and full-time equivalent staff (FTE) and willbe .
-coordinated by biologists working for. ENSP and the Service - Refuges. Dead adults, chicks, and

. eggs would be salvaged as they become available and archived for possible contammants

: analysxs and BIOSS NECIOpsy. ‘See Table 1 for individual site ass1gnments

.(3) Site management: (see Table 1fora summary of management activities by -
site and ass1gnments by agency) : : _ _ A .

(a) Fencing and Signs: The ENSP would fence three to six major nesting

areas pnor to the nesting season (Monmouth Beach, Bamegat nght, Ocean City, Strathmere,
. Avalon, Stone Harbor). The Service’s Refuge staff would construct a fence at the northern end
of Holgate to close the entire area durmg the plover nestmg season. At all other locations, piping
. - plover nests would be fenced as nests are discovered. Fencing would consistof PVC pipeor =~ -

~ steel posts and string, sometimés augmented with additional rows of polypropylene rope: Snow .

" “fence-and/or wire pasture fence may be used to fence areas such as pedestrian corridors. Wire
- "pasture fence" would be used to fence a large nesting area at Barnegat Light. All areas would
- be posted with plastic "Area Closed" or other appropnate signs.

(b) Patrolling: All mumclpa.l and state park nesting 81tes would be | _
patrolled on weekends by ENSP staff (FTEs and seasonal stewards). Many sites would also
receive weekday patrols. Refuge lands would be patrolled daily (FTEs and seasonal stewards).



(c) Predator Control: Predator exclosures are the pnmary techmque
employed to reduce the impact of predators on nesting success. The ENSP staff (seasonal
.. stewards and full-time staff) would erect predator exclosures on all beaches where ENSP

E bxologlsts have determined this to be an appropriate ‘management technique.’ Over the past 5

. . years, ENSP staff has installed predator exclosures at 15.to 35 nests each year. Service staff

_'would erect predator exclosures to protect plpmg plover nests on reﬁlge lands where appropnate :

. P e last 5 years, this management techmque was used to protect from 14 to 27 nestmg attempts -
on'Refuge lands. Electric fencing has been used around some exclosures to combat problem
 areas where predators have learned to target exclosures. Electric fencing has proven to be a very
effective means of increasing the success of exclosures. Use of electric fences would be
increased in problem areas, including on Refuge lands. -In addition to the use of predator
o exclosures, a predator removal program would be unplemented on Refuge and USCG lands,
- targetmg both mammahan and avian predators .

@ Outreach and mumcrpal eoopgratlon. Recreatlonal beach use and mumcrpal

.~ beach management activities create some of the most significant threats to successful piping
~-plover nesting. Consequently, major portions of ENSP's management effoits’ are dedicated to

_ -educational outreach to beach users and local officials and to developmg cooperatlve

. relatlonsh.lps with municipal managers

| In this case, ENSP would conduct onisite educatlonal outreach almed at beach users, mcludmg
one-on-one contact with the monitors/wardens, organized tours conducted by the .
- monitors/wardens, interpretive signs, and distribution of brochures. More generalized outreach

- activities would be conducted by ENSP and the Service, mcludmg staffing mterpretlve displays

- - at festivals and events, glvmg slide talks, and producing press releases

. The ENSP and Service staﬁ' would meet_l'requentlyv with lOCal ofﬁcxals, including public works.
_directors and supervisors, police, lifeguards, and others. During the nesting season, local
. -officials would be kept apprised of nesting and management activities through weekly updates
‘faxed to all appropriate departments and staff. Near the beginning of each nesting season, slide "
talks would be ,given to beach patrol and public works staff who work on the beach.

- Over the next 5 years, ENSP and Service biologists would work with mumclpal managers and
local environmental commissions to develop municipal management plans. . The management

. plans would be adopted through Memoranda of Agreement signed by all parties, and would
clarify responsibilities and provide detailed guidance to the municipalities regarding the
management and protection of threatened and endangered beach nesting birds nesting on
municipal beaches and ensure comphance with the ESA, State regulations, and Service

. ‘Guidelines. The goal of this effort would be to effect a progressive shift of specific -

responsibilities for managing beach nesting birds to the municipalities, particularly for those -
aspects of management that protect birds from activities permitted, encouraged, sponsored or
.performed by the mumcrpalmes
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- Efforts to develop and implement site-spécific management plans would be undertaken with -
each municipality or land manager in New Jersey with nesting piping plovers. Priority would be
- given to development of management plans for the City of Cape May, Stone Harbor Borough,

Upper Township and the U.S. Coast Guard in Cape May County; City of Brigantine, Atlaritic -
- County; and Barnegat Light Borough, Ocean County. - These areas were selected because they
~: were the most nnpacted by the Anitra Oil Splll and contamed the most oiled birds.

(5) Threat abatement: The Semce would increase efforts to 1dent1fy and abate
threats to plpmg plover at sites throughout the State, such as non-comphance with pet leash laws,

 trespass into closed areas, and recreational or municipal activities that are not in compliance with

the Service Guidelines. The Service wonld supplement ENSP site tanagement activities

~ through direct coordination with the site land manager/land owner and would recommend

© * actions to eliminate 31te-spec1ﬁc threats. Where necessary, law enforcement action would be

- initiated to ensure that unauthorized take of pxpmg plovers does not occur.
- B. MIGRATORY SHOREBIRDS

1. Restoratlon Alternatives Consxdered

The goal of the mlgratory ‘shorebird restoratxon plan is- to undertake actlvmes or prOJects that w1ll 4

* result in an increase in mxgratory shorebird numbers to offset those lost as a result of the oil spill.

_In the absence of a precise ability to quantify the future outcomes of restoration activities, the . -
Trustees strove to consider restoration alternatives that would increase the likelihood that injured
natural resources will, in fact, be fully restored and to maximize the restoration benefits '

- achievable with recovered restoration funds. Several alternatives were considered: (a) no action;
(b) -habitat acquisition; (c) protective management; and (d) habitat restoration and enhancement.

~ The basic componierits of each alternative are provided below. ' :

a. No Action Altkernatiire

. Federal regulations reqmre the consideration of this optxon Under the no-actlon alternative, no
restoration; rehabilitation, replacement, or acquisition actions would occur to compensate for

... ‘Tesources injured due to the oil spill. Affected resources must recover namrally from the mjunes -
: sustamed ' : :

b. Habitat aeguisition

" Purchase hlgh quality beach habitat to guard agamst future detnmental act1v1ty in fomgmg ateas

o that could dnmmsh feeding opportunity and breeding success."

C. Protectlve'man'agement

(1) Protect known foraging areas with _symbolic or barrier fencing and signs to
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. reduce human disturbance.

(2) Use patrollmg and.on-site outreach by paid staff mtcms and volunteers to -
“seek COmphance with restrictions, cooperatron and understandmg of pubhc usmg beaches near - .
_ ‘foraging areas. : .

(3) Momtor populatlons and reproductive success. ..

(4) Increase support and understanding among commumty ofﬁclals and the -
' general pubhc through educatlonal outreach , _ -

(5) Implement commumty-based management plans that decrease harmful beach -
management practices and Increase partlcrpatlon of commumtles in management actwrtles

d. Habltat restoratlon and enhancement

: Creatxon or enhancement of feedmg habltat through pro;ects that clear debris from béaches
where horseshoe crabs lay eggs and birds forage.

~ e. Wintering gorounds nrotectlons

" Migratory shorebirds travel on a yearly basis from their northern breeding grounds to South
- American wintering grounds, and back again. The threats to migratory shorebirds addressed in
the above alternatives also apply to their wintering grounds, and, in fact, are exacerbated by the
- lack of local government resources to protect natural resources. -

2. Evaluatlon of Alternatives

a. No actlon altematwe

The habitat and migratory brrds mjured by the oil release would not be compensated for under .
* this alternatxve For these reasons, the Trustees' conslder this alternative to be inappropriate.

b. Habltat acgulsmog

- Land prices o_f bayﬁ'ont property are high and there is little suitable habitat available in the area
for purchase. Additionally, it is unclear if a change in ownership of such propérty would result
in any restoration benefit to mlgratory shorebirds. For those reasons, the Trustees do not
consider this alternative to be feasible. : :

c. 'Protective m anagem;ent; New Jersey beaches
Wardenjng and educational outreach measuresare already in place at most of the critical forage
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areas used by mlgratmy shorebrrds\ Also, since the shorebn'ds are all adults capabIe of ﬂrght and
do net nest on New-Jersey beaches, protectlve management may oﬁ'er mrmmal beneﬁt. The ) '_ _'

- Trustees do not consxder this altematlve to be ﬁeas1ble

d New Jersey habltat restoratlon and en@emmt Portron of Preferred
Altematlve . .

- '=_ leen the large number of sanderhngs exposed to 011 (at least 3,324) and numerous deletenous

- éffects of oil exposure identified above, the potential for long-term impact at the population level S

. -8 gréat, as the Atlantic coast mlgratory population is estimated to be- approxnnately 10,000
- 'birds. Con81der1ng exposure and potential impact to other shorebirds (at least 1,019 birds-were -

o estlmated'to have some degree of oiling), the Trustees postulate that the project, as described

R below, is of appropriate scale to restore for injuries to shorebirds from the Anitra splll -Assuch, . e

" it - along with alternative e. below (Protective Management, Wintering Grounds) - is part of the

- preferred restoration alternative for migratory shorebirds. ‘For many years, the sherelines of East .

: Point, Thompson Beach, and Moores Beach, in ‘Cape May County, have been the areas most
heavily utilized by horseshoe crabs and migrating shorebirds. Thousands of crabs came ashore
edch spring to lay their eggs on these beaches. The eggs, in turn, were fed upon by tehs of
thousands of shoreblrds mrgratmg to their Arctxc nesting grounds ' :

o Dunng the past 70 years, these three areas have been gradually developed with small houses,

. trailers, jetties, and piers.” These areas-also experience: heavy erosion, and storms have damaged .

._homes and deposited debris’ on the beach. In an effort to maintain the waterfront and protect the
remaining homes, rubble (e.g., cinder blocks concrete) has been placed on the beach. This
.. tubble, coupled with wreckage from damaged homes, has drastically reduced the amount of
. N beach available for horseshoe crabs to lay eggs and. shoreblrds to feed. The rubble has also
- accelerated beach erosion, further reducmg surtabrhty for crab and bird use, During the past '

_ year, Maurice Rrver Township, with the assistance of the State has condemned, purchased, and
- . removed all of the: homes and most of the beach ribble from Moores Beach. This has resulted in

a srgmﬁcant increase in horseshoe crab use and rmproved foraging habltat for rmgratmg
shorebirds on the beach ~

' -.Smce the completlon of the Moores Beach prOJect, the Townshrp has purchased all the homes on
- Thompson Beach and is presently in the- process of removing them. Howevet, rémoval of the. -
' 23,000 cubic yards of beach debris scattered over 5,000 feet of upper intertidal beach isnot

B 'w1thrn the scope of the mumcrpahty budget.

'_Cleanng th1s beach of debris would make this area avarlable to horseshoe crabs and teestabhsh
lnstoncally important foragmg habitat for migrating shorebirds.. If this debris is not removed

within 15 to 20 years, the beach front will move behind the debrls makmg the debris-difficultto ~ - =

* remove and leaving it to trap-crabs at low tide. Clearing debris now would aid in the immediate -
~ rehabilitation of the beach to provrde shorebrrd foragmg habrtat and ehmmate a potential’ future
trap for horseshoe crabs . o :
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. The most efﬁcient;method of deb'r_is remioval wonild entarl piling and crushmg the _nlateriai toa
maximum size of 1.5-inch diameter. This material would then be used to improve the access

~ . road to the beach and facilitate removal of remaining material from the beach. - Any material not

- used to improve the access road to the beach would be stored at the New Jersey Fish and -
- Wildlife facility in Millville for future use. ‘Storing the crushed material at the New Jersey Frsh

"~ and Wildlife facrIrty, rather than landfilling, would result in substantial project cost reduction.
~. Based on preliminary discussions, the Township is agreeable to placing its land along the beach

- under a deeded conservation restriction to prevent future land use for anything other than open-
space. Restoration of this beach would prov1de more egg laying habitat for horseshoe crabs and
‘,thus increase and i 1mprove critical forage areas for nngratmg shorebrrds o

e Protectnve ManagemenLWmtermg Grounds - Portion of Preferred Alternatlve _

-The followmg descnbes an addrtronal portion of the Trustees’ preferred alternative for mrgratory- -
“shorebirds. Sanderhngs and other migratory shorebirds congregate in very large numbers at
~ certain South American locations. For example; census figures for Bigi Pan in Suriname note
-upwards of 1,350,000 Calidris spp., 1,030,000 Calidris spp. at Coppername River mouth in
- Suriname, an estimated 40,000 red knots (approximately 25 percent of the flyway population) at

* . San Antonio Oeste in Argentina, and over 6,000 sanderlings at Lagoa do Peixe in Brazil. There.

is the potential for enormous resource conservation benefits.from development and _
' implementation of management plans that integrate local and community involvement with

R activities, whrch the local host nations’. support but have lnmted ﬁnancral resources to undertake.

C. FUNDING

B The Trustees propose to allocate the portion of the restoration ﬁmds hmrted (as noted below) to
support the preferred alternatives described above, with the intention that such funds will be

leveraged through matching grants and directed at programmatic initiatives, whrch are hkely to
- be self-sustammg :

. “The proposed allocation of ﬁmds to unplement the preferred altérnatives is broken down as
follows: _

Piping'. plover restoration - . ’ _ o
. "U.S.Fish and Wildlife Service s o * $300,000
- New Jersey Department of Environmental Protectlon } _ $400,000

Migratory shorebird protection T _
- New Jersey Department of Environmental Protection -$500,000
~U.S. Fish and Wildlife Service A . "~ $ 50,000 .
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o If the Trustees obtam new mformatron mdlcatmg that any of these pro;ects should not be A
o unplemented, that the allocation of fands among these projects and/or among the trustee agencles
-.-should be sxgmﬁcantly adjusted, or that another project or projects should be substituted for any

* - of the projects discussed herein, thé Trustees may select alternative projects for implementation -

- -or.significantly. modified fund allocatlons and will provide further pubhc notlce to the extent
_ reqmred by the OPA and the NEPA. L

V COMPLIANCE WITH THE NATIONAL ENV[RONMENTAL POLICY ACT (NEPA) o
’ The Final Revised Procedures for the Servxce for 1mp1ementmg NEPA, published in the Federal
. "Register on January 16, 1997, provide a categoncal exclusion for natural resource damage
- assessment restoration plans prepared when only minor or negligible change in the use of the -
'affected area(s) is planned. Categorical exclusions are classes of actions that do not mdxvrdually
or cumulatlvely have a s1gmﬁcant impact on the human envxronment

. The proposed project will result in little of no change in the use of the affected areas.
Accordmgly, the prOJect as set forth above is a categoncal exclusion under NEPA
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