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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

_ AND 7RE 
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY 

. AND THE 
UNITED STATES OEPAltTHENT OF Tit!; IN'l'ERIOR -

AND ~J!E 
UNITED STATESDEPARTHENT ~F 

IN THE MATTER OF: ) 
) 
) 
} 
} 
) 
) 
) 

The U • .s. 'Department 
of the Interior's 
crab Orchard National 
Wildlife Refuge 

Administrative 
Docket Number: 

'Based on the information available to the Parties on the 

effective date of this FEDERAL FACILITY AGREEMENT, and without .... :.' •.. t~ 

triai or adjudication of any issues of fact or law, the Parties . ~. .~ 

agree as follows: 18104-1/1-B 1111111111111111111111 - .. ," ~ .. ;- (.~ ,:,~ 
----- - - 00053315 

1. DEFINITIONS ---- -" - -_ .. 

",J 

1.0 The det:ini tions provided in CERCLA and the, NCP, as they" 'q:, . 

:may be amended, shall control the meaning of the terms, used in 

this Agreement unless clearly indicated otherwise below or 

elsewhere in this Agreement: 

i' 

1.1 /tAgencies" means the u.s. Environmental, Prot~ction . Ag:eJ:tcy, 

and 'the Illinois Environmental Protection Agency. 

1.2 "Agreement" means this Federal Facility Agreement under 
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CERCLA Section 120 and all Tables and Attachments to this 

Agreement. 

1.3 "ARARs" means "applicable requirements" and "relevant and 

a.ppropriate requirements" as those terms are defined in the NCP. 

1.4 IfCERCLA" means the Comprehensive EI).vironmental Response, 

Compensation, and Liability Act of 1980, Public Law 96-510, 42 

U.S.C~ §9601 et seq., as amended by the Superfund Amendments and 

Reauthorization Act of 1986, Public ~w 99-499. 

1.5 "contractor" means the company or companies retained by 

or on behalf of the Lead Departme~t to undertake· and complete the 

·work required by this Agreement. Each contractor and 

subcontractor must be qualified to do those portions of the work 

for which it is retained. Each contractor and ·subcontractor 

shall be deemed to be related by contract to the Lead Department 

within the meaning of 42 U.S.C. §9607(b). 

1.6 "DA" means the Department of the Army and its successors 

in interest. The Department of Defense has delegated to DA 

authority for FUDS by letter dated May 7, 1990. 

1 .. 7 "Days"· means calendar days, unless" business days are 

specified. 
, .. _-

1.8 "Deadlines" means due dates provided for or established 

pursuant to Section 30. 

1.9 IfDERA" means the Defense Environmental Restoration 

Account as established under 10 u.S~C. §2703. 

1.10 "DERP" means the Defense Environmental Restoration 

Program, 10 u.s.c. §2701 et seq. 
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1.11 "DOD" means the united states Department of Defense. 

1.12 "DOl" means the U.S. Department of the' Interior and its 

successors in interest. 

1.13 "Expedited Operable Unit" or "EOU" means an actlon that 

shall be taken prior to the completion of an RI. FS and Record of 

Decision (ROD) for the NPL site or operable unit. The EOU must 

be consistent with the final remedial action. and in accordance 

with the authorities of section 104(80) of CERCLA. The purpose of 

the EOU shall be to stabilize an existing situation to prevent 

furthe~ degradation to public health or the environment. 

1.14 "FUDS" means Formerly Used Defense sites. Formerly Used 

Defense Sites are facilities or sites which were under the 

jurisdiction of the Secretary of Defense and owned by, leased to, 

or otherwise possessed by the United States at the time of 

actions leading to contamination by hazardous substances • 

. 1.15 "ms" means the United States Fish and Wildlife Service, 

a bureau of the U.S. Department of the Interior. 

1.16 "Hazardous Waste" shall have the meaning provided in 

section 1004(5) of RCRA. 42 U.S.C. §6903. and 40 C.F.R. §261;3. . .,: 

1.17 "IEPA" means the Illinois Environmental Protection ... . 

Agency and its successors in interest. IEPA represents the' State ... .' < ~- . 

of Illinois for implementation of this Agreement and. its ~ 

activities under this Agreement pursuant to section 4(1) of the 

Illinois Environmental Protection Act, Ill. Rev. Stat. ch 111 ' 

1/2, para. 1004(1). '-' 

1.18 ",OP" means the Illinois Ordnance Plant. 
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1.19 tLead oepartment·~ means either 001 or OA. The work 

under this Agreement covers several operable units. 

Responsibility for those operable units and the work required by 

this Agreement for their remediation has been preliminarily 

divided by this Agreement between DOl and OA. Those divisions of 

responsibility may be changed by future action under the 

provisions of Subsection 7.5. The Lead Department for an 

operable unit is that department, either 001 or DA, which has 

primary responsibility for a particular operable unit. Primary 

responsibility for an operable unit includes responsibility for 

all work required by this Agreement for that operable unit. ~e· 

a~~c;t'~jX.re·~~-:.~f~~F*~,{;:a~ad ;D~~~e~~,.,p-9~~~94;¥~~~~~l1i" 

a~{R~5+~+~s",.9ra~~ .. ~~. ~,r ;~7;a,~p~~, ~ I:xe<;?u~;lN~ ~r.a~ J{~,q~~~1;~o.I},.~QQ.. 

~is·Agreemen:t'4t~.;;DO.Il!Or;"R>A~"':J:4-"t 

1.20 "MOA" means the Memorandum of Agreement between 001 and 

DA as referenced in Section 24. 

1.21 "Nep" means the National Oil and Hazardous Substances 

Pollution Contingency Plan, or National contingency Plan, 40 

C.F.R. Part 300. 

1.22 "NPL site"inc1udes the Refuge, and any area off of the 

Refuge where hazardous substances have come to be located as a 

result of migration of hazardous substances from the Befuge. 

1.23 "Operable Unit" or "OU"has the meaning used in the,NCP., 

For purposes of this Agreement, Operable unit has been used to 

describe four (4) areas of contamination at the Refuge. Those 

four (4) areas may, if the Parties so decide, be combined in part 
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or in whole or further divided into smaller OUs. Also, 

additional OUs composed of one or more sites may be created. 

1.24 "Parties" means USEPA, DOl, OA, and IEPA. 

1.25 "potentially Responsible Party" or "PRP" means any 

person or entity who may be liable pursuant to section 107 of 

CERCLA, 42 U.S.C. §9607. 

1.26 "RCRA" means the Resource Conservation and Recovery Act, 

42 U.S.C. §6901 et seq., as amended by the Hazardous and Solid 

Waste Amendments of 1984, Public Law 98-616. 

1.27 "Refuge" means the Crab Orchard National Wildlife 

Refuge. 

1.28 "Section" and "Subsection" mean the various sections and 

subsections of this Agreement. 

1.29 "Submittal" means every document, report, schedule, 

deliverable, work plan, comments or other item to be submitted by 

any Party to the other Parties, pursuant to this Agreement. 

1.30 "Timelines" means those calendars, specifically 

designated as timelines, of events occurring during the work 

performed in accordance with Section 7. Timelines are not 

timetables, deadlines, or schedules. 

1.31 "USACE" means the united States Army Corps of'~ngineers. 

US ACE shall be' the executive agent of DA for all purposes of this 
. . 

Agreement unless a specific DA office or official is identified 

in a section of this Agreement. 

1.32 "USEPA" means the united States Environmental Protection 

Agency and its successors in interest. 
I 
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2. BACXGROUND 

·2.1 The United states Government is the owner of the Crab 

orchard National Wildlife Refuge, Marion, Illinois. 

2.2 The Refuge is currently administer~d by the FWS. The 

mission of the FWS with regard to the management oftbe Refuge is 

to conserve, protect, and enhance fish, wildlife, and their 

habitats for the continuing benefit of the American people, 

consistent with 16 U.S.C. §§666(f) and (9). The FWS is concerned 

with the welfare of fish and wildlife and preservation of their 

habitats. Primary responsibilities are for migratory birds, 

threatened and endangered species, anadromous and Great Lakes 

fisheries, and certain marine mammals. 

2.3 Portions of the Refuge were administered by the War 

Department and its successor, DA, as the IOP under whose 

administration industries operated on the eastern portion of the 

Refuge, with industries continuing to operate after the land was 
, ' 

transferred, pursuant to Public Law 95-616, 16 U.S.C. §§666(f) 
, 

and'(g), to 001. On October 26, 1945, the War Department 

declared the lOP excess property except for 49.76 acres being 

used for an ammonium nitrate fertilizer plant. The excessed 

property was transferred to the War Assets Administr~tion, an 

element of the Reconstruction Finance Corporation. The final 

49.76 acres were declared excess property in 1950 and transferred 

to 001. 

2.4 Congress, in passing the law that created the Crab 
~ 
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Orchard National Wildlife Refuge, in 1947, provided that those 

lands ~hiefly valuable for industrial purposes be leased for such 

purposes under terms and conditions set by the secretary of the 

Interior. Congress contemplated the Refuge being used for 

industry, agriculture, and recreation, as well as for wildlife 

conservation. The legislative history of the act that 

transferred the property to DOl indicates th,at Congress believed 

fees from industrial users would promote the viability of the 

Refuge., 

2.5 The property containing the lOP in Williamson County, 

'Illinois, was included in the Refuge by the enabling legislati~n 

(l6 U.S.C. §§666(f) and (9». The Crab Orchard enabling 

legislation further provided that no jurisdiction shall be 

exercised by the Secretary of the Interior over that portion of 

such lands and the improvements thereon utilized at that time by 

PA, directly or indirectly, until determined by the secretary of 

the Army that utilization is no longer required. On ~eptember' 

28, 1954 ,J<J:..!le .. Oepar:tInent of Oefe))se .c~n.Rf#l~d .al1 .. restrictions. B;:n.& 

reservations regarding the Refuge. The enabling legislation als.o. 

provided that a~y lease or other di~position would be made 
,': 

,subject'to such terms, conditions, restrictions and reservations 

imposed by the Secretary of the Army as would, in the opinion of 

the Secretary of the Army, be adequate to assure the continued 

availability fO~Y~F p!oduction of such lands.and improvements. 
#' . • -.. . 

2.6 Because of tl • .ol actual ana potential release of. hazardous. 

sUbstances from the NPL Site, and pursuant to section 105 of 
I 
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CERCLA, 42 U.S.C. §9605, USEPA proposed the NPL Site for the 

National Priorities List, which is set forth at 40 C.F.R. Part 

300, Appendix B, by publication in the Federal Register on 

October 15, 1984, 49 FR 40320, and ~inalized the listing of the 

NPL Site on the National Priorities List by publication in the 

Federal Register on July 22, 1987, 52"FR 27620. 

2/1 OVer the years ,numerous companies bave operated on the 

Refuge property. Sangamo Weston, Inc., is one of the industries 

that operated at the Refuge, manufacturing electrical components 

such as capacitors and transformers between 1946.and 1962. 

Sangamo merged with Schlumberger Industries, Inc., on or about 

January 1, 1990. 

2.8 On February 26, 1986, the FWS and USEPA entered into a 

Federal Facility Initial Compliance Agreement, .which required the 

performance of a Remedial Investigation and Feasibility Study 

(RI/FS) • 

2.9 On May 13, 1986, the FWS and Sangamo Weston, Inc., 

entered into a·Cooperative Agreement to conduct the RI/FS at the 

Refuge. 

2.10 In August 1988, the FWS and Sangamo Weston, Inc., 

completed a draft-final RI Report, which detailed the 

investigation of thirty-three (33) sites at the Refuge, including 

two background sites. The RI Report recommended actions for each 

site. Seven (7) were recommended for consideration as study 

sites in the FS, four (4) for further evaluation by DOD, eight 

(8) for periodic monitoring, and fourteen (14) for no further 

" 
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evaluation or action. 

2.11 'on August 25, 1988, USEPA held a public meeting in 

carterville, Illinois. Representatives of USEPA, FWS, and 

O'Brien and Gere, the consultants for Sangamo Weston, InE., 

discussed the results of the RI. 

2.12 In A~gust 1989, the FWS and Sangamo Weston, Inc., 

completed the draft-final FS Report for the seven (7) study sites 

identified in the RI Report. They included four (4) study sites 

contaminated primarily with PCBs and lead, and three (3) study 

sites contaminated primarily with metals such as, cadmium, 

chromium and lead. 

2.13 IEPA reviewed the draft RI and FS Reports and submitted 

comments on July 27, 1988, and May 24, 1989, respectively. 

2.14 On August 18, 1989, USEPA, in consultation with 001 and 

IEPA, made available to the public the draft-final FS Report on 

the seven (7) study sites, together with two Proposed Plans for 

remedial action. The first p~oposed Plan was for the three (3) 

study sites contaminated primarily with metals. These were 

designated as the "Metals Areas" OU. The second Proposed Plan 

addressed the remaining four (4) study sites. These were 

designated as the "PCB Areas" ou. 

2.15 On September 23, 1989, the public comment p~riod for the 

Metals Areas OU closed. USEPA signed a Record of Decision lROD) 

for the Metals Areas OU on March 30, 1990, Attachment 1. 

2.16 On December 1, 1989, the public comment period for the 

PCB Areas OU closed. USEPA signed the ROD for the PCB Areas OU 
./ 
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on August 1, 1990, Attachment 2. 

3. JURISDICTION 

3.0 Each Party is entering into this Agreement pursuant to 

the following authorities: 

3.1 USEPA enters into those portions of 'this Agreement that 

relate to the RI/FS pursuant to sections 120(e) (1) and (6) of 

CERCLA, 42 U.S.C. §9620(e) (1) and (6), and Sections 3004(u) and 

(v), 3008(h), and 6001 of RCRA, 42 U.S.C. §§6924(U) and (v), 

6928(h), and' 6961, and Executive order 12580. 

3.2 ,USEPA enters into those portions of this 'Agreement that 

relate to remedial actions pursuant to Sections 120(e) (2) and (6) 

of CERCLA, Sections 3004(u) and (v), 3008(h), and 6001 of RCRA, 

and Executive Order 12580. 

3.3 DOI enters into those portions of this Agreement that 

relate to the RI/FS pursuant to Section 120(e) (1) of CERCLA, 

sections 3004(u) and (v), 3008(h), and 6001 of RCRA, Executive 

Order 12580, the Fish and Wildlife Act of 1956, as amended, 16 

U.S.C. §742a et seq., the Endangered Species Act, 16 U.S.C. 

§§1531-1534, the Fish and Wildlife coordination Act, 16 U.S.C. 

§661, the Migratory Bird Treaty Act, 16 U.S.C. §701, the National 

Wildlife Refuge System Act, 16 U.S.C. §668dd, the Bald and Golden 

Eagle Protection Act, 16 U.S.C. §668 et seq., and the National' 

Environmental Policy Act (NEPA)~ 42 U.S.C. §4321. 

3.4 001 enters into those portions of this Agreement that 

relate to remedial actions pursuant to Section 120(e) (2) of 

CERCLA, Seq..tions 3004(u) and (v), 3008(h), and 6001 of RCRA, 
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Executive Order 12580, the Fish and Wildlife Act of 1956, as 

amended, the Fish and Wildlife Coordination Act, the Endangered 

Species Act, 16 U.S.C. §§1531-1534, the Migratory Bird Treaty 

Act, the National wildlife Refuge System Act, the Bald and Golden 

Eagle Protection Act, and NEPA. 

3.5 DA enters into those portions of this Agreement that 

relate to theRI/FS pursuant to sections 101, 107(a), 120(a) (1) 

and 120(e) (1) of CERCLA, 42 U.S.C. §9601, 9607(a), 9620(a) (1) and 

§9620(e) (1), Executive Order 12580, NEPA, and the Defense 

Environmental Restoration,Program (DERP), 10 U.S~C. §2701 et seq. 

3.6 DA enters into those portions of this Agreement that 

relate to remedial actions pursuant to sections 101, 107(a), 

120(a)(1) and 120(e) (2) of CERCLA, Executive Order 12580, and the 

DERP. 

3.7 IEPA enters into this Agreement pursuant to CERCLA 

section 120(f), 42 U.S.C. §9620(f), CERCLA Section 121(f),42 , 

U.s.C •. §9621(f), 'RCRA section 3006, 42 U.S.C. §6926: and section . 

4 of the Illinois Environmental Protection Act, Ill. Rev. stat. 

ch 111 1/2., par! 1004. ' .. 

" • PARTIES BOtJNl) 

4.0 The .,Parties to this Agreement are. USEPA, DOl, DA and~·' 

lEPA. This Agreement applies to and is binding upon~he 

undersigned Parties and their successors in interest. The 

Parties shall ensure that their ~espective officers, employees 

and agents comply with the terms of this Agreement. The 

undersigne9 representative of each party to this Agreement 
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certifies that he or she is fUlly authorized by the Party whom he 

or she represents to enter into the terms and conditions of the 

Agreement and to execute and legally bind such Party to this 

Agreement. Each Party shall prov.ide a copy of this Agre~ent to 

any contractor hired to perform the work required by this 

Agreement and shall require the contractor to provide a copy 

thereof to any subcontractor retained to perform any part of the 

work required by this Agreement. USEPA, DOl, and/or DA shall 

provide a copy of this Agreement to any Potentially Responsible 

Party (PRP) with whom it enters into negotiations to perform any 

of the work required by this Agreement. 

S. NPL SITE DESCRIPTION 

5.1 The Crab Orchard National Wildlife Refuge, located in 

Williamson, Jackson, and Union counties,' near Marion, Iliinois, 

consists of approximately 43,000 acres. Both before and after 

its establishment as a National Wildlife Refuge as a result of 

Congressional action, numerous industries, defense-relate.d and 

otherwise, have operated on the eastern portion of the Refuge. 

The property containing the lOP in Williamson county, Illinois; 

Which included the site of the War Department's ammonium-nitrate 

plant, was included in the Refuge by the enabling legislation' (16 . 

u.S.c. §666f). - r 
.1. 

5.2 The August 1988 RI focused on ar.eas that were thought to<~u .. ' -. 

have been impacted by past or current industrial activity. This ._. 

draft final RI looked at thirty-three (33) study sites, including-

two (2) background sites. These study sites are listed in Table 
/-
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1 and shown on Figure 1. 

5.3 Because the study sites differ in terms of contamination 

problems, types of remedies and schedules that may be 

appropriate, PRPs, etc., and because site problems are spatially 

distinct, four (4) OUs have been created, 90nsisting of the 

following: 

. \ 
5.3.1 Explosive/Munitions Manufacturing Areas - those 

areas physically associated with explosive/munitions 

manufacturing including, but not limited to the August 1988 RI 

study sites 3" 4, 5, and 19 (previously referred'to by USEPA as 

"DOD areas"), and all of the sites from a study for USACE, the 

"Confirmation Study at the Crab Orchard National wildlife Refuge, 

Hampton Cemetery an~ Alnmunition Plant DERA site," dated April 11, 

1988, prepared by Woodward-Clyde Consultants, including sites 

designated as coe 1 through coc 10 and COP 1 through COP 41 shown 

.on Figure 2. DA is the Lead Department for this operable JJn.it.. 

5.3.2 Miscellaneous Areas - those areas that were.proposed 

in the RI Report of August 1988 to require no further work or 

that will need further investigation, monitoring or maintenance, 
~ ~~.,. ..~., 

including study sites 7, 7A, 8, 9, 10, 11, lU, 12, 13, 14, 16, 
-;,-

18, 20, 21, 24, 25, 26, 27, 30, 31, 34, and 35. Of these, study 

sites 24, 25, and 26 are known to require no further'·work. In 

addition, the Miscellaneous Areas shall include for investigation .' 

the Refuge wastewater treatment plant and the stream sediments 

downstream of the plant in Dove Creek and Pigeon Creek. DOl is 

the Lead Department for this operable Unit. 
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5.3.3 PCB Areas - those areas contaminated with PCBs, and 

which may also be contaminated with other constituents such as 

lead, including study sites 17, 28, 32 and 33. DOl is the Lead 

Department for this Operable unit. 

5.3.4 Metals Areas - those areas primarily cont~minated 

with heavy metals, including study sites 15, 22 and 29. DOl is 

the Lead Department for this Operable Unit. 

5.4 Additional OUs may be created, or study sites may be , 

added to or moved between the OUs depending on new or additional 

information. 

6. PURPOSE 

6.1 The general purposes of this Agreement are to: 

6.1.1 Ensure that the environmental impacts associated with 

past and present activities at the Refuge are thoroughly 

investigated and appropriate remedial action taken as necessary 

to protect the public health, welfare and the environmenti 

6.1.2 Establish a procedural framework and schedule for 

developing, implementing and monitoring appropriate response 

actions at the NPL site in accordance with CERCLA, the NCP, 

superfund guidance and policy, RCRA, RCRA guidance and policy, 

the DERP, and applicable state law; and, 

6.1.3 F-ae;i;l;dJ:.ate ~c.ooperation,~exchange~of~nformation-and· 
- .~ .• I 

pa,rJ:.ici):)~..s.i,p;n..of.-t,ll~....P.aI.1t-ies ,~i.n, ,such.....actions ... 

6.2 Specifically, the purposes, of this ~greement are to: 

6.2.1 Identify EOU alternatives which are appropriate at 

the NPL site prior to the implementation of final remedial 
I 
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actions(s) for the NPL site. If needed, EOU alternatives shall 

be identified and proposed informally to the Parties as early as 

possible prior to formal proposal of EOlls pursuant to CERCLA and 

applicable state law. This process is designed to promote 

cooperation among the Parties in identifyihg EOU alternatives 

prio~ to selection of final EOUs: 

6.2.2 Establish requirements for the performance of RIs to 

determine fully the nature and extent of the threat to the public 

health or welfare or the environment caused by the release and 

threatened release of hazardous sUbstances, hazardous wastes; 

pollutants or contaminants at the NPL Site and to establish 

requirements for the performance of any necessary FSs for the NPL 

Site to identify, evaluate, and select alternatives for the 

appropriate remedial actiones) to prevent, mitigate, or abate the 

release or threatened release of hazardous substances, hazardous 

wastes, pollutants or contaminants at the NPL Site in accordance 

with CERCLA and applicable state law; 

6.2.3 Identify the nature, objective and schedule of 

response actions to be taken at the NPL Site. Respon~e act'ions 

at the NPL Site shall attain that degree of cleanup of hazardous 

substances, hazardous wastes, pollutants or contaminants mandated 

by CERCLA and- applicable state law; 

6.2.4 Implement the s·elected remedial actiones) in 

accordance with CERCLA and applicable state law and meet the 

requirements of CE~CLA section 120(e)(2), 42 U.S.C. §9620(e) (2), 
I .. 

for an interagency agreement among the-Parties; 
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6.2.5 Assure compliance, through this Agreement, with RCRA 

and any other applicable federal and state hazardous waste laws 

and regulations for matters covered by this Agreement; 

6.2.6 eoordinaterespons.e actions -at ithe NPL··Site .with the 

mission and .suppo;tac;t~vit.ips .. f3.~ ~.e ~,~fuqe; 

6.2.7 Expedite the cleanup process to the extent consistent 

with protection of human health and the environment: 

6.2.8 Provide IEPA the opportunity for involvement in the 

initiation, development, selection, and implementation of 

remedial actions to be undertaken at the Refuge,' including the 

review of all applicable data as it becomes available, including 

pre-existing data not previously reyiewed by the Agencies, and 

the development of studies, reports, and action plans, to 

identify and integrate state AHARs into the remedial action 

process, and to allow for participation in negotiations with 

other entities that pertain to the remedial actions at the NPL 

site: 

6.2.9 Provide for the implementation of the RODs for the 

PCB Areas and Metals Areas OUs, provided that in acknowledging 

this purpose of the Agreement, IEPA ~n no way alters its position 

concerning the PCB and Metals RODs, and with, respect to thOSe 

decisions, IEPA reserves whatever rights it has under Section 

122(e)(2) and section 122(f) of CERCLA, and the Illinois 

Environmental Protection Act: 

6.2.10 Provide for operation and maintenance of any 

remedial a£tion selected and implemented pursuant to this' 
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Agreement: and, 

6.2.11 Assure the integration of DERP requirements into 

DA'S Rl, FS and remedial action work required by this ,Agreement 

and provide USEPA and tEPA coordination on the DERP proc~ses at 

the NPL site. 

7 • .ORX 'to BE PE~ORKED 

7. 0 DOI:""s1iaTr~1be"~e :Lead' DepartDient~t:for 'fQocuments -zelate~:~9( 

theNPL Site as a'Whole. These documents are liste~ in 

Subsection 11.3.1.1. DOl shall meet the deadlines provided in 

and established pursuant to Subsection 30.1.1 for submission of 

these documents. 

7.1 DA s~al.l. ~*:_~h~ .. ~ad .. Department ,f.or._tl(e 

Explosive/Munitions Manufacturing Areas OU. As the Lead 
I 

Department, DA shall: (l) submit the documents applicable to 

each phase of the work for consultation in accordance with 

section 11: (2) carry out the required work in accordance with 

the final documents; (3) meet the deadlines provided in and 

\established pursuant to Section 30 for each phase of the work: 

,and (4) perform the following work: 

7.1.1 DA shall perform an RIfor this OU, which'shall at 'a 

·minimum consist of the first phase of field work which is now 

underway, and, if necessary, a second phase of field work to 

adequately assess the condition of the study sites comprising tlie 

OU. 

7.1.2 DA shall prepare and submit an RI Report 

incorporating the results of all site investigation activities. 
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The RI Report shall contain a risk assessment and an assessment 

as to whether an FS is necessary. 

7.1.3 If determined to be necessary, DA shall prepare and 

submit an FS Report for this OU. 

7.1.4 DA shall submit and publish a Proposed Plan and a ROD 

in accordance with section 10. If it is determined that no 

further response action is required for this OU, the Proposed 

Plan and ROD shall so specify, and the work specified in 

Subsections 7.1.6 through 7~1.8 shall be deelned to be satisf-ied. 

7.1.5 DA may enter into negotiations with other entities to 

perform any RD or RA work required by the ROD and this Agreement, 

pursuant to section 12. 

7.1.6 DA shall ensure the implementation and completion of 

any Remedial Action selected in the ROO. OA shall perform or 

arrange for the performance of any necessary RD. The RD may 

ihclude predesign activities which will assist in designing the 

~~J.ected remedy. 7.1.7 DA shall conduct or arrange for the. 

~erformance of any RA required for this OU in accordance with the 

~t.lcU RD (l~.cumellts. 

7.1.8 DA shall ensure the conduct of all necessary long­

term monitoring, operation and maintenance in accordance with the 

operation a~d Maintenance Plan. 

7.1.9 OA has .completed some of the work required by this. 

Section prior to the effective date of this Agreement. All 

documents submitted for the Explosive/Muniti~ns Manufacturing 

Areas OU prior to the effective date of this Agr~ement shall be " . 
18 
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deemed to have satisfied the requirements of this Agreement so 

long as DA has complied with section 11 procedures for 

consultation on the documents, including Dispute Resolution 

procedures of Section 15. IEPA reserves the right to cdimment and 

to invoke its authority under section 15 on Phase 1 RI work 

during review of the Phase 2 work plan or upon submittal of the 

RI report. All work performed under a document so finalized 

shall be deemed to have satisfied the requirements of this 

Agreement, so long as DA has completely implemented the final 

document. 

7.2 001 shall be the Lead Department for the Miscellaneous 

Areas OU. As the Lead Department, DOl shall: (1) submit the 

documents applicable to each phase of the work for consultation 

in accordance with Section 11; (2) carry out the required work in 

accordance with the final documents: (3) meet the deadlines 

provided in and established pursuant to section 30 for each phase 

of the work: and (4) perform the following work: 
- , 

7.2.1, 001 shall prepare and submit the Recommendation on 

Necessary Work - Miscellaneous Areas OU, which will recommend 

whether any additional RI and FS work, or any remedial action is Y: 

,required for any of the study sites included in this OU. The 

recommendation shall be based on the Administrative Record. 

7.2.2 DOl may enter into negotiations with other entitie~ 

to perform any RIfFS work required by the Recommendation on 

Necessary Work - Miscellaneous Areas OU and this Agreement, 
I 

pursuant to Section 12. 
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7.2.3 If the final Recommendation.on Necessary Work -

Miscellaneous Areas OU requires the performance of additional RI 

work, DOl sha~l perform or arrange for the performance of the 

additional RI work to adequately assess the condition ofxhe 

study sites which are determined to requir~ additional work. 

7.2.4 DOl shall submit the RI Report, if additional RI work 

is determined to be necessary, incorporating the results of all 

site investigation activities. The RI Report shall contain a 

risk assessment and an assessment as to whether an FS is 

necessary. 

7.2.5 If determined to be necessary in either the 

Recommendation on Necessary Work or the RI Report, DOl shall 

submit an FS Report for this OU. 

7.2.6 DOl shall submit and publish a Proposed Plan and a 

ROD. If it is determined that no further response action is 

required for this OU, the Proposed Plan and ROD shall so specify, 

and the work specified in Subsections 7.2.8 through 7.2.10 shall 

be deemed to be satisfied. 

7.2.7 DOl may enter into negotiations with other entities 

to perform any RO or RA work required by the ROD and this 

Agreement, pursuant to Section 12. 

7.2.8 DOl shall ensure the implementation and completion of 

any Remedial Action selected in the ROD. DOl shall perform or 

arrange for the performance of any necessary RD. The RD may 

include predesign activities which will assist in desi.gning the· 

selected r~edy. 
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7.2.9 DOl shall conduct or arrange for the performance of 

any RA required. for this OU in accordance with the final RD 

documents. 

7.2.10 DOl shall ensure the conduct of all necessa~ long­

term monitoring, operation and maintenance. in accordance with. the 

Operation and Maintenance Plan. 

7.3 DOl shall be the Lead Department for the PCB Areas OU, 

and shall perform the following work: 

7.3.1 USEPA and DOl have reached a settlement with 

Schlumberger Industries, Inc., pursuant to section 122 of CERCLA , 

and consistent with section 12. The terms of the settlement have 

been incorporated in a consent Decree which requires Schlumberger 

to conduct the RD and RA (except long term operation and 

maintenance) for the PCB Areas OU. 001 shall assist USEPA in the 

implementation and enforcement of the Consent Decree. DOl and 

USEPA recognize that the technical requirements of Illinois 

Administrative Code (lAC) Parts 810-815 are not ARARs for the 

development and operation of the on-site landfill required by the 

ROD for the PCB Areas. DOl and USEPA further recognize that 

those requirements may be ARARs for the development and operation 

of any landfill required by any future RODs at the NPL site. In 
. 

addition, the standards of lAC parts 810-815 may ensure that the 

landfill will be more protective. In light of these factors, DOl 

and USEPA will give great weight to those requirements in the 

review of the RD for the PCB Areas. 

I 7.3.2 DOl shall conduct all necessary long-term monitoring, 

21 



operation and maintenance in accordance with the Operation and 

Maintenance Plan. 

7.4 DOl shall be the Lead Department for the Metals Areas OU. 

As the Lead Department, DOl shall: (1) submit the documents 

applicable to each phase of the work fo~ consultation in 

accordance with section 11: (2) carry out the required work in 

accordance with the final documents: (3) meet the deadlines 

provided in and established pursuant to Section 30 for each phase 

of the work: and (4) perform the following work: 

7.4.1. DOl shall ensure the implementation and completion 

of the remedial action selected in the ROO for this OU, provided 

as Attachment 1. 

7.4.2 001 shall perform or arrange for the performance of 

the RD. The RO may include predesign activities which will 

assist in designing the selected remedy. For the purposes of 

this Agreement, the Parties recognize that the technical 

requirements of lAC Parts 810-815 are not AHARs for the 

development and operation of the on-site landfill required by the 

Metals Areas ROO. DOl, USEPA and lEPA also recognize that the 

substantive requirements of 35 lAC Parts 810-815 would have been 

ARARs for the development and operation of the landfill if the 

Metals Areas ROO had been signed after the effective date of 35 

lAC 810-815. Compliance with the substantiye technical 

requirements of lAC Parts 810-815 may be more protective, might 

allow greater flexibility in future remedy selections, and could 
I 

result in long-term cost savings. For these reasons, DOl agrees 
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it shall submit an RD for the Metals Areas oU that conforms to 

the technical requirements of lAC Parts e10~815 to the maximum 

extent practicable. 

7.4.3 DOl shall conduct or arrange for,the performance of 

any RA required for this OU, in accordance with the final RD 

documents. 

7.4.4 DOl shall ensure the conduct of all necessary long­

term monitoring, operation and maintenance in accordance with the 

operation and Maintenance Plan. 

7.4.5 001 may enter into negotiations with other entities­

to perform any RA work or long term operat'ion and maintenance 

required by the ROD and this Agreement, pursuant to Section.12. 

7.4.6 001 has completed some of the work required by this 

Section prior to the effective date of this Agreement. All 

documents submitted for the Metals Areas OU prior to the 

effective date of this Agreement shall be deemed to have 

satisfied the requirements of this Agreement so long as 001 has 

c9mplied with section 11 procedures for consultation on the 

documents, including Dispute Resolution procedures of Section 15. 

lEPA reserves the right to comment on pre-design work1during 

review of the RO/RA work plan and/or the conceptual (30\) design. 
~ 

lEPA reserves its rights to invoke section 15 with respect to the 

RD/RA workplan or the conceptual (30\) design. All work 

performed under a document so finalized shall be deemed to have 

satisfied the requirements of this Agreement so long as 001 has 
I 

completely implemented the final document. 
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7.5 Additional Work: 

7.5.1 At any time quring the effective dates of this 

Agreement, if the Parties identify in writing areas on the NPL 

Site, other than those identified" in the operable units l1sted in 
, - - - . -

section 5, where a release or threatened release of a hazardous 

sUDst~nce, hazardous waste, pollutant or contaminant could 

adversely impact public health or the environment, the Lead 

Department, as determined in accordance with Subsection 7.5.4, 

shall assure that additional work shall be performed on those 

areas. The need for additional work shall be subject to the 

dispute resolution provisions of section 15. Any additional work 

shall include the submittal of all necessary documents applicable 

to each phase of the work, performance of the required work in 

accordance with the fi~al documents, and establishment of 

schedules pursuant to Subsection 30.1.6. The additional work may 

include, as appropriate: completion of an RIfFS: preparation of 

a Proposed Plan and ROD; completion of an RO: performance of the 

RA: and performance of "O&M. 

7.5.2 The additional work shall include any releases from 

RCRA interim status or permitted facilities on the Refuge that 

must be addressed pursuant to RCRA corrective action authorities 

(40 CFR 264.100, Sections 3008(h) and 3004(u) and (vf of RCRA), 

if DOl is legally required to perform such work. This Section in 

no way affects the liability of private party contractors or 

lessees at the Refuge. 

7.5.31 If the additional work will be a removal, such work 
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will be consistent with the purposes set forth in Part 6, and 

performed in accord~nce with CERCLA. 

7.5.4 For any such new study areas discovered on the 

Refuge, DOlor DA may, within thir.ty (30) days of discovery of 

the area, recommend in writing to the oth~r Parties whether any 

of these study areas should be included in the" Miscellaneous 

"Areas ou, or should be included in the Explosive/Munitions 

Manufacturing Areas OU, ~r whether a new OU shou14 be designatedJ " 

and if so, who should be the Lead Department. Within sixty (60) 

days of receipt of such recommendation, DOl and"DA must is~ue 

written positions on the recommendation. In the event of 

disagreement between DOl and OAt the dispute resolution mechanism 

of the MOA may be employed and DOl shall be the Lead Department 

pending the outcome. In the event that both DOl and DA agree 

upon the recommendation or after dispute resolution in accordance 

with the MOA, it shall then be submitted to the other Parties for 

consultation in accordance with section 11. The decision 

resulting from completion of consultation, including any dispute 

resolution, shall he deemed to be incorporated into this 

Agreement. The procedures in this Subsection 7.5.4 shall also be 

used in regard to any recommendation by DOlor DA to transfer 

responsibility as Lead Department for existing portibnsof the 

Explosive/Munitions Manufacturing Areas OU, the Metals Areas OU, 

or the Miscellaneous Areas oU to one or the other of those OUs. 

8. REMEDIAL INVESTIGATION 

8.0 AM RI work shall meet the purposes set forth in section 
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6 of this Agreement, section 120(e) (1) of CERCLA and the 

requirements of 40 C.F.R. 300.430. The Lead Department agrees 

that it shall develop, implement and report upon an RI of 

specific OUs at the NPL Site which may include information 

collected prior to the effective date of this Agreement and in 

accordance with the requirements and schedules set forth in this 

Agreement. 

I. FEASIBILITY STUDY 

9.0 All FS work shall meet the purposes set forth in Section 

6 of this Agreement, section 120(e) (1) of CERCLA and the 

requirements of 40 C.F.R. 300.430. The Lead Department agrees 

that it shall design, propose, undertake and report upon an FS 

for specific CUs at the NPL Site in accordance with the 

requirements and schedules set forth in tois Agreement. 

10. REMEDIAL ACTION SELECTION AND IMPLEMENTATION 

10.1 Following completion of the RI and the FS, or the 

existence of sufficient information in the Administrative Record 

to support a remedy decision, the Lead Department shall, after, 

consultation with the other Parties, publish its Proposed Pl~n 

(proposed remedial action alternative(s» for,pUblic review and 

comment, including the opportunity for a public ~eeting in 

accordance with Section 117 of CERCLA. The proposed remedial 

action alternative(s) in the Proposed Plan shall be selected in 

accordance with 40 C.F.R. §300.430 and section 121 of CERCLA. 

Following public comment on the Proposed Plan, the Lead 
I 

Department shall submit a ROD containing its proposed remedial 
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action selection to the other parties for consultation in 

accordance with section 11. TleJ!:PA .. andthe,,l;ead Department .sha~l-J 

then select a remedial action for .. the. OU .'by-. .signing or concurring 
~ .. '- . • . $ 

w.;~ the ROD resulting from consultation .in ·accordance .wi th 

section 11, and the Lead Department shall publish the final ROD. 

IEPA-shall be afforded the opportunity to concur or not concur 

with the remedial action selection in the final ROD. The 

authorities of the Lead Department to select the remedial action 

shall be those provided in CERCLA and DERP and Executive Order 

12580. 

l~~ Fol-!owing .• ~f:i-nal.~$lepticn~k;~emed¥-..(.pub.l.j..$.;q~. ;.h~ 

ROD), the Lead Department shall propose and submit documents ~o 

ensure the design and implementation of the selected remedial 

aption, including appropriate timetables and schedules., to the 

other Parties. Following consultation with the other Parties, 

the Lead Department shall ensure the implementation of the 

~~medial action(s) in accordance with the requirements and tim~ . 

si5l1'el2ll:lih1 se~··--t6~tll '-frt---su:t!tt ·~O"c\tinen-e!:. 

11. CONSULTATXON 

11.1 Applicability: The provisions of this Section establish 

the procedures that shall be used by USEPA, DOl, DA and IEPA to· 

provide the Parties with appropriate notice, review, comment, and 

response to comments regarding RIfFS and RDfRA documents (also 

referred to as reports), specified herein as either primary or 

secondary ftocuments. In accordance with Section 120 of CERCLA, 

10 U.S.C. §2705, and this Agreement, the Lead Department will -
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normally be responsible for issuing primary and secondary 

documents to the other Parties. As of the effective date of this 

Agreement, all draft and final reports for any deliverable 

document identified herein shall be prepared, distributed and 

subject to dispute in accordance with Subsections 11.2 through' 

11.10. The designation of a document as "draft" or "final" is 

solely for purposes of consultation with the Parties in 

accordance with this section.' Such designation does not affect 

the obligation of the Parties to issue documents, which may be 

referred to herein as "final", to the public for review and 

comment as appropriate and as required by law. 

11.2 General Process for RI/FS and RD/RA Documents: 

11.2.1 Primary documents include those reports that are, 

major, discrete portions of RI/FS or RD/RA activities. Primary 

documents are initially issued by the Lead Department in draft 

subject to review and comment by all other Parties. Following 

receipt of comments on a particular draft primary document, the 

Lead Department will respond to the comments received and issue a 

draft final primary document subject to dispute resolution. The 

draft final primary document will become the final primary 

document either thirty (30) days after issuance if dispute 

resolution is not invoked or as modified by decision of the 

dispute resolution process. 

11.2.2 Secondary documents include those reports that are 

discrete portions ,of primary documents and are typically input or 

" feeder documents.Seconda~ documents are issued by the Lead 
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Department in draft subject to review and comment by all other 

Parties. Although the Lead Department will respond to comments 

received, the draft secondary documents may be fina,lized in the 

context of the corresponding primary documents. A secondary 

document may be disputed at the time the corresponding draft 

final primary document is issued. 

11.3 Primary Documents: 

11.3.1 4J'be.!44iead.<'iOepartment ".shall ;ompl.ete~nd cr.ans'bi.'!t.t.' 

draft reoorts f()r, the followi,~g primary documents to tha other 

Parties for review and comment in accordance with the provisions 

cif "'thls""'section 'ana Section "7 :' 

11. 3 .1.1 

8. 

b. 

c. 

11. 3.1.2 

a. 

b. 

c. 

d. 

e. 

" 

Entire Site 

Public Involvement and Response Plan 

Interim Close Out Report for Long Term Response 
Actions (if necessary) 

Site Close Out Report 

Explosive/Munitions Manufacturing Areas OU 

RI Schedule and amendment 

RI Work Plan, or scope of work prepared for 
procurement of these services (which includes the 
substantive requirements of an RI Work Plan) 

, , -

RI Sampling and Analysis Plan (SAP),. including a 
Quality Assurance Project Plan (QAPP) and a Field 
Sampling Plan (FSP), or a Chemi~al Data 
Acquisition Plan (CDAP) (which includes the 
substantive requirements of the SAP,); 

RI Health & Safety Plan (HSP) or Site Safety and 
Health Plan (SSHP). 

RI Report, including a Risk Assessment and an 
assessment of the need to prepare an FS 
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, g. FS Report 

h. Proposed Plan 

i. aeco~ ..of Decision .. 

j. RD SchedulA 

-lc.~ 'Rb'ork Plan, or scope of work prepared for 
procurement of design services (which includes the 
substantive requirements of an RD Work Plan) 

1. Final (loot) Remedial DeSign 

m. RA Schedule 

n. RA Work Plan or scope of work prepared for 
procurement of remedial action services (which 
includes the substantive requirements of an RA· 
Work Plan) 

o. SAP for RA, including a QAPP and Construction 
Quality Control Plan, or a CDAP (which includes 
the substantive requirements of the SAP) 

p. HSP or SSHP for RA 

q. Contingency Plan for emergency response during RA 
(this may be incorporated in another primary 
document, but should be identified 'in the 
document) 

r. operation and Maintenance Plan 

s. au Close Out Report 

11.3.1.3 Misc'ellaneous Areas au 

a. Recommendation on Necessary Work - Miscellaneous 
Areas au 

b., RI Schedule 

c. RI Work Plan, or scope of work prepared for 
procurement of these services (which includes the 
substantive requirements of an RI Work Plan) 

d. RI SAP 

e. RI HSP or SSHP 
I 

f. RI Report, including a Risk Assessment and'an 

30 

" 

", 



assessment of the need to prepare an FS 

g. ROD Schedule 

h. FS Report 

i. Proposed Plan 

j. Record of Decision 

k. RD Schedule 

1. RD Work Plan, or scope of work prepared for 
procurement of design services (which includes the 
substantive requirements of an RD Work Plan) 

m. Final (100\) Remedial Design 

n. RA Schedule 

o. RA Work Plan or scope of work prepared for 
procurement of remedial action services (which 
includes the substantive requirements of an RA 
Work Plan) 

p. RA SAP 

q. HSP or SSHP for RA 

r. 

s. 

t. 

-Contingency Plan for emergency response during 
(thi~ may be incorporated in another primary 
document, but should be identified in the 
document) 

Operation and Maintenance Plan 

OU Close Out Report 

11.3.1. 4 PCB Areas OU 

a. Operation and Maintenance Plan 

b. OU Close" Out Report 

11.3.1.5 Metals Areas OU 

a. RD Schedule 

RA 

b. RD Work Plan, or scope of work prepared for 
procurement of design services (which includes the 
substantive requirements of an RD Work Plan) 
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c. Final (100%) Remedial Design 

d. RA Schedule 

e. RA Work Plan or scope of work prepared for 
procurement of remedial action services (which 
includes the substantive requirements of an RA 

. Work Plan) 

f. SAP for RA, including a QAPP and construction 
Quality Control Plan, or a CDAP (which includes 
the substantive requirements of the SAP) 

g. HSP or SSHP for RA 

h. contingency Plan for emergency response during RA 
(this may be incorporated in another primary 
document, but should be identified in the 
document) 

i. operation and Maintenance Plan 

j. OU Close out Report 

11.3.1.6 Additional Work Areas 

If any area on the NPL site is subject to additional 
work pursuant to Subsection 7.5,·all of the necessary 
primary documents listed in. Subsection 11.3.1.2(a) 
through (s) shall be submitted for the new area. 

11.3.2 Only the draft final reports for the primary 

documents identified above shall be subject to dispute 

resolution. The Lead Department shall complete and transmit 

draft primary documents in accordance with the timetables and 

deadlines established in section 30. 

11.4 Secondary Documents: 

11.4.1 The Lead Department shall complete and transmit 

draft reports for the following secondary documents to the other 

Parties for review and comment in accordance with the provisions 

of this Section and Section 7: 
I 

a. RI Technical Memoranda 
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b. Treat~bility studies 

c. sampling and Data Results 

d. Predesign Scope of Services or Work Plan 

e. Report of Predesign Work Results 

f. preliminary Remedial Design, 

9. l:ntermediate Remedial Design 

h. Pre final Remedial Design 

i. Prefinal l:nspection Report 

11.4.2 Although the reviewing Parties may comment on the 

draft reports of the secondary documents listed above, such 

documents shall not be subject to dispute resolution except as 

provided by Subsection 11.2. Target dates shall be established 

for the completion and transmission of draft secondary reports 

pursuant to section 30. 

~1.5 Meeting of the Project Managers on Development of 

Reports: The Project Managers shall confer approximately every 

thirty (30) days and shall meet as needed, except as otherwise 

agreed by the Parties, to review and discuss the progress of work 

being'performed at the NPL site and on the ,primary and secondary " 

documents. Prior to preparing any draft report specified in 

Subsections 11.3 and 11.4, the Project Managers shall discuss the 

report results in an effort to reach a common understanding, to 

the maximum extent practicable, with respect to the results to be 

presented in the draft report • 
• ~. ,w _ • 

11.6 Identification and Determination of Potential ARARS: 
I. 11.6.1 For those primary 'reports or secondary documents 
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that consist of or include ARAR determinations, prior to the 

issuance of a draft report, the Project Managers shall identify, 

propose, and explain to the best of their ability, all potential 

ARARs pertinent to the report being addressed. At that time, the 

IEPA shall identify all potential State ~ as required by 

CERCLA Section 121(d) (2) (A) (ii), 42 U.S.~. §9621(d)(2)(A)(ii), 

and the NCP, which are pertinent to the report being addressed 

and shall explain them. Draft ARAR determinations shall be 

prepared by the Lead Department in accordance with section 

121(d}(2) of CERCLA, the NCP and pertinent guidance issued by 

USEPA that is consistent with CERCLA and the NCP. 

11.6.2 In identifying potential ARARs, the Parties 

recognize that actual ARARs can be identified only on a site-

specific basis and that ARARs depend on the specific hazardous 

substances, hazardous wastes, pollutants and contaminants at a 

site, the particular actions proposed as a remedy and the 

characteristics of a site. The Parties recognize that ARAR 

identification is necessarily an iterative process and that 

potential ARARs must be re-examined throughout the RIfFS process 

until a ROD is issued. 

11.7 Review and Comment on Draft Reports: 

11.7.1 The Lead Department shall complete and transmit each 

draft primary document to the other Parties on or before the 

corresponding deadline established for the issuance of the 

report. The Lead Department shall complete and transmit the 

draft secoI)dary document in accordance with the target dates 
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established for the issuance of such reports established pursuant 

to Section 30. ' 

11.7.2 Unless the Parties mutually agree to another time 

period, a.ll draft reports shall be subject to a thirty (~.Q .... 'W 
~ , 

p~riod ~or;,evi~w, and &g~e:nt. Review of a.ny document by the 

Parti~s may concern all aspects of the report (including 

completeness) 'and should include, but is not limited tOf 

technical evaluation of any aspect of the document, a.nd 

consistency with CERCLA, the NCP, DERP, this Agreement, any 

pertinent guidance or policy promulgated by the USEPA, and 

applicable State law. Comments shall be provided with adequate 

specificity so that the Lead Department may respond to the 

comment and, if appropriate, make changes to the draft report., 

Comments shall refer to any pertinent sources of authority or 

references upon which the comments are based, and, upon request 

of the Lead Department, the commenting Party shall provide a copy 

of the cited authority or reference. In cases involving complex 

or unusually lengthy reports, any of the reviewing Parties may 

extend the thirty (30) day comment period for an additional 

twenty (20) days by written notice ,to the Lead Department prior . 

, to the end of the thirty (30) day period. On or before the close 

of the comment period, the reviewing Parties shall transmit by"" 

next day mail their written comments to the other Parties. 

11.7.3 Representatives of the Lead Department shall 'make 

themselves readily available to'the,otl)er Parties during the 
I comment period for purposes of informally responding to questions 
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and comments on draft reports. Oral comments made during such 

discussions need not be the subject of a written response by the 

Lead,Department. 

11.~.4 In commenting on a d'raft report which contai'"ns a 

proposed ARAR determination, the reviewing.Parties shall include 

a reasoned statement of whether they object to any portion of the 

proposed ARAR determination. To the extent that any reviewing 

Party does object, it.shall explain the basis for its objection 

in detail and shall iden~ifY any ARARs which it believes were not 

properly addressed in the proposed ARAR determination. 

11.-7.5 Following the close of the comment period for a 

draft report, the Lead Department shall give full consideration 

to all written comments on the draft report submitted during the 

comment period. wit.~in. thir;ty· ·( .. JO;) days ... of-.... the< .. clo§g_,9.J_'Sh.~, 

cpmment oeriod on a ~raft ~ ~~QQI),datY.. ~~P.~.rt, t~~_~~c;1 .. Department 

shall tranSIn.1.\;. to the other Parties its written response to 

comments received within the comment period. within thirty (30) 

days of the close of the comment period on a draft primary 

report, the Lead Department shall transmit to the other Parties a > 

draft final primary report which shall include the Lead 

Department's response to all written comments received within the 

comment period. While the resulting draft final' rep~rt shall be 

the responsibility of the Lead Department, it shall be the 

product of consensus to the maximum extent possible •. 

11.7.6 The Lead Department may extend the thirty (30) day 

period for~ither responding to comments on a draft report or for 
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issuing the draft final primary report for an additional twenty 

(20) days by providing notice to th~ other Parties. In 

appropriate circumstances, this time period may be further 

extended'in accordance with section 31, Extensions. 

11.8 Availability 'of Dispute Resolution for Draft Final 

Prim~ry Documents: 

11.8.1 Dispute resolution shall be available to the-Parties 

for draft final primary reports as set forth in Section is. 

11.8.2 When dispute resolution is invoked on a draft final 

primary report, work may be stopped in accordance with the 

procedures 'set forth in section 15, Dispute Resolution. 

11.9 Finalization of Reports: The draft final primary !eport 

shall ~erve as the-final primary report if no Party invokes· 

dispute resolution regarding the document or, if invoked, at 

completion of the dispute resolution process should the Lead 

Department's position be sustained. If the determination of the 

Lead Department is not sustained in the dispute resolution 

process, the Lead Department' shall prepare, within not more than 

thirty-five (35) days, a revision of the draft final report which 

conforms to the results of dispute resolution. In appropriate 

circumstances, the time period for this revision period may be 

extended in accordance with Section 31, Extensions. 

11.10 Subsequent Modifications of Final Reports: 

11.10.1 Following finalization of any primary report 

pursuant'to section 11.9, any Party may seek to modify the 
I . 

report, including seeking additional field work, pilot studies, 
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computer modeling or other supporting technical work, only as 

provided in Subsections 11.10.2 and 11.10.3. 

11.10.2 Any Party may seek to modify a report after 

finalization if it determines, based on new i~formation (i.e., 

information that became available, or conditions that became 

known, after the report was finalized) that the requested, 

modification is necessary. Any Party may seek such a 

modification by submitting a concise written request to the 

Project Managers of the other Parties. The request shall specify 

the nature of the requested modifi~ation and how'the request is 

based on new information. 

11.10.3 In the event that a consensus is not reached by the 

Project Managers on the need for a lnodification, any Party may 

invoke dispute resolution to determine if such modification shall 

be conducted. Modification of a report shall be required only 

upon a showing that: 

11.10.,3.1 The requested modification is based on 

significant new information; and, 

11.10.3.2 The requested modification could be of, 

- •• ." + ....... 

.' ." ..... 

significant assistance in evaluating impacts on the public health,.::c 

or the enviro~ent, in evaluating ~e selection of remedial 

alternatives, in implementing a selected remedy, or in protecting -~',' ,,: 

human health and the environment. 

11.10.4 Nothing in this section shall alter any Party's 

ability to request the performance of additional work which was 

,not contemptlated by this Agreement. ,The Lead Department's 
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obligation to perform such work must be established by either a 

modification of a report or document or by amendment to this 

Agreement. 

12. WOU PERFORMED BY OTHER ENTITIES 

12.1 USEPA after discussion with the o~her Parties may 

provide that the work required by section 7 be performed by 

entities other than the Parties to this Agreement, pursuant to 

CERCLA Section 120(e) (6) and Executive Order 12580, §§2(j)(1) and 

(2), 4 (d) (1), and 4 (e) • 

12.2 If USEPA utilizes the authorities of CERCLA 106(a) Qr 

122 to compel, or consent to, work performed pursuant to 

subsection 12.1, it shall first confer with all Parties to this 

Agreement. Draft and final orders or agreements with other 

entities shall be submitted to all Parties for an opportunity to 

review and comment • 

. 1~-3. :rhe'''''f,l.e~d, .. nepar1:.mentr.may.vprov.J.de~at.-.s.t:he ".work..:.req(:lij:e'd' 

,,]:)y<,~,~st.i9n-:7_be ",performed ,,):>y ... entit.i.esaQther .. than ;the.Parties"""to_.­

:a.,fllis Aqr.~ement. 

~2.4 If the Lead Department utilizes, its authorities to 

,compel, or consent to, work performed pursuant to Subsection 

,12.3, it shall first confer with all Parties to this Agreement. 

Draft ana' fi_nal orders, or agree,ments wit~:,.,.(Jt.h.e.x;. .. ~.n:ti~ies sball be -' 
- -.)" ,. . .. ". . ........ - -

submi tted to all. ~arties, for, ,an ,c.?pportuni,~y __ to"'lrev..iew, and 

comment. No order or agreement shall be SUfficient to meet the 

requirements of this Agreement unless it has the concurrence of 

USEPA and the Lead' Department. 
. ~ . 
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12.5 Any work required by section 7 which is perform~d by 

another entity must be in compliance with the terms and 

conditions of this Agreement. Such entity does not thereby 

become a Party to this Agreement. A copy of this Agreement shall 

be provided to any other entity that will perform such work. 

12.6 If any order or agreement requiring another entity to 

perform work, pursuant to Subsections 12.1 or 12.3, modifies the 

work to be performed, schedules, or any final document prepared 

pursuant to this Agreement, such modification must be in 

accordance with Subsection 11.10, and Sections 26 and 31. 

13. OVERSIGHT OF OTHER ENTITIES' WORK 

13.1 If work will be performed by other entities pursuant to 

subsections 12.1 and 12.2, oversight of the work will be in 

accordance with any order or agreement pursuant to CERCLA 

Sections 106(a) or 122. 

1~. ",I f.;·.work .. will ... be .,-perf ormed -by.-other.:::;.entities-..pursuant .... -t.p 
Subsections 12.3 and 12.4, oversight of the work will be the 

res~~ns. i~il i_~y. __ Qt: .. the . .Lead -Department. 

14. STATOTORY COHPLIANCE/RCRA-CERCLA INTEGRATION 

14.1 The Parties intend to integrate DOl's CERCLA response 

obligations and RCRA corrective action obligations which relate 

to the release(s) of hazardous substances,' hazardous' wastes, 

pollutants or contaminants covered by this Agreement into this 

comprehensive Agreement. Therefore, the Parties intend that 

activities covered by this Agreement will be deemed to achieve 

complianc~with CERCLA; to satisfy the corrective action 
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requirements of sections 3004(u) and (v) of RCRA, 42 U.S.C. 

§6924(u) and (v), for a RGRA permit, and Section 3008(h), 42 

U.s~C. §6928(h), for interim status facilities; and to meet or 

exceed all Federal and state ARARs, to the extent required by 

section 121 of CERCLA, 42 U.S.C. §9621. 

14.2 The Parties intend to integrate DAis CERCLA response 

obligations, DERP obligations, and to the extent applicable, RCRA 

corrective action obligations, which relate to the release(s) of 

hazardous substances, hazardous wastes, pollutants or 

contaminants covered by this Agreement into this comprehensive 

Agreement. Therefore, the Parties intend that activities covered 

by this Agreement will be deemed to achieve compliance with 

CERCLA: to satisfy the provisions and terms of DERP, 10 U.S.C 

§2701(a) (3); to satisfy any applicable provisions of Sections 

3004(u) and (v) of RCRA, 42 U.s.C. §6924(u) and (v), for a RCRA 

.permit, and section 3008(h), 42 U.S.C. §6928(h), for interim 

status facilities; and to meet or exceed all Federal and State 

ARARs, to the extent required by .Section 121 of CERCLA, 42 U.S.C. 

§9621. 

14.3 Based upon the foregoing, the Parties intend that any 

remedial action selected, implemented and complete~ under this 

Agreement shall be deemed by the Parties to be protective of 

human health and the environment such that remediation of 

releases covered by this Agreement shall obviate the need for 

further corrective action under RCRA or the DERP. The Parties 

agree that with respect to releases of hazardous waste covered by 
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this Agreement, RCRA shall be considered an ARAR pursuant to 

section 121 of CERCLA. 

14.4 The Parties recognize that the requirement to obtain 

permits for response actions undertaken pursuant to this 

Agreement shall be as provided for in CERCLA and the NCP. The 

Parties further recognize that on-going hazardous waste 

management activities at the Site may require the issuance of 

permits (e.g. RCRA Facility operating permits) under Federal and 

State laws. This Agreement does not affect the requirements, if 

any, to obtain such permits. However, if a permit is issued to 

001 for on-going hazardous waste management activities at the 

Site, the Party issuing the permit shall reference .and 

incorporate any appropriate provisions, including appropriate 

schedules (and the provision for extension of such schedules), of 

this Agreement into such permit. With respect to those portions 

of this Agreement incorporated by reference into permits, the 

Parties intend that ju~icial review of the incorporated portions ' 

shali, to the extent review is authorized by law, only occur 

under the provisions of CERCLA. 

14.5 Nothing in this Agreement shall alter the authority of 

DOlor DA with respect to removal actions conducted pursuant to 

section 104 of CERCLA, 42 U.S.C. §9604 or DERP. 

I 
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15. DISPOTE RESOLOTION 

15.1 Except as specifically set forth elsewhere in this 

Agreement, if a dispute arises under this Agreement, the 

procedures of this Section shall apply. All Parties to this 

Agreement shall make reasonable efforts to informally resolve all 

disputes at the Project
l 

Manager or immediate supervisor level. 

If resolution cannot be achieved informally, the procedures of 

this Section shall be implemented to resolve a dispute. 

15.2 Within thirty (30) days after: (1) issuance of a draft 

final primary document pursuant to section 11, or (2) any action 

which leads to or generates a dispute, the disputing Party shall 

submit to the other Parties a written statement of dispute 

setting forth the nature of the dispute, the work affected by the 

dispute, the disputing Party's position with respect to the 

dispute and the information the disputing Party is relying upon 

to support its position. 

15.3 Prior to any Party's issuance of a written statement of 

dispute, the disputing Party shall engage the other Parties in 

informal" dispute resolution among the Project Managers and/or 

their immediate supervisors. During this informal dispute 

resolution period the Parties shall meet as many times as. are 

necessary to discuss and attempt resolution of the di~pute. 

15.4 The Dispute Resolution committee (ORC) will serve as a 

forum for resolution of disputes for which agreement has not been 

reached through informal dispute resolution. The Parties shall 

each designate one individual and an alternate to serve on the 
I 

43 

. , 



ORC. The individuals designated to serve on the ORC shall be 

employed at the policy level (Senior Executive Service (SES) or 

eqUivalent) or be delegated the authority to participate on the 

ORC for the purposes of dispute resolution under this Agreement • 

. USEPA's representative on the ORC is the ~aste Management 

Division Director of USEPA's Region V. IEPA's representative on 

'. the ORC is the Deputy Division Manager of the Division of Land 

Pollution Control. DOl's representative on the DRC is the 

Regional Director, U.S. Fish and Wildlife Service, Region III. 

DA's representative on the DRC is the District Engineer, Omaha 

District, U.S. Army Corps of Engineers. 'Written notice of any 

delegation of authority from a Party's designated representative 

on the ORC shall be provided to all other Parties pursuant to the 

procedures of Section 17, Notification. 

15.5 Following elevation of a dispute to the DRC, the ORe 

shall have twenty-one (21) days to unanimously resolve the 

dispute and issue a written decision, signed by all committee 

members. If the ORC is unable to unanimously resolve the dispute 

within this twenty-one (21) day period, the written statement of 

dispute shall be forwarded within seven (7) days after the close 

of the twenty-one (21) day resolution period to the Senior 

Executive Committee (SEC) for resolution. 

15.6' The SEC will serve as the forum for resolution.of 

disputes for which agreement has not been reached by the ORe. 

USEPA's representative on the SEC is the Regional Administrator 

of USEPA's Region V. IEPA's representative on the SEC is the , 

" 
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Director of the lEPA. DOl's 'representative on the SEC iS,the 

Deputy Assistant secretary of the Interior for policy, Management 

and Budget. DA's representative on the SEC is the Deputy 

Assistant Secretary of the Army for Environment, Safety,_and 

Occupational Health. The SEC members shall, as appropriate, 

confer, meet and exert, their best efforts to resolve the dispute 

and issue a written decision, signed by all committe~ members. 

If unanimous resolution of the dispute is not reached within 

twenty-one (21) days, USEPA's Regional Administrator shall issue 

a written position on the dispute. Any other party may, wi~in 

twenty-one (21) days of the Regional Administrator's issuance o~ 

USEPA's position, issue a written notice elevating the dispute to 

the Administrator of USEPA for resolution in accordance with all 

applicable laws and procedures. In the event that a Party elects 

not to elevate the dispute to the Administrator within the 

designated twenty-one (21) day escalation period, that Party 

shall be deemed to have agreed with the Regional Administrator's 

written position with respect to the dispute. 

15.7 Upon escalation of a dispute to the Administrator of 

USEPA pursuant to Subsection 15.5, the,Administrator will review 

and resolve the dispute within twenty-one (21) days. Upon 

request, and prior to resolving the dispute, the USEPA 

Administrator shall meet and confer with the Departments' 

secretariat representatives and the Director of the IEPA to 

discuss the issue(s) under dispute. Upon resolution, the, 

Administratpr shall provide DOl, DA and IEPA with a written final, 
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decision setting forth resolution of the dispute. The duties of 

the Administrator under this Section shall not be delegated. 

15.8 The pendency of any dispute under this Section shall not 

affect the Lead Department's responsibility for timely -

performance of the work required by this ~qreement, except that 

the time period for completion of work affected by such dispute 

shall be extended for a period of ' time usually not to exceed the 

actual time taken to resolve any good faith dispute in accordance 

with the procedures specified h~rein. All elements of the work 

requi~ed by this Agreement which are not affected by the dispute 

shall continue and be completed in accordance with the applicable, 

schedule. 

15.9 "when dispute resolution is in progress, work affected by 

the dispute will immediately be discontinued if the Hazardous 

Waste Division Director for USEPA's Region V requests, ,in 

~iting, that work related to the dispute be stopped because, in 

USEPA's and IEPA's opinion, such work is inadequate or defective, 

and such inadequacy or defect is likely to yield an adverse 

effect on human health or the environment, or is likely to have a .. , ' 

SUbstantial adverse effect on the remedy selection or , 

implementation process. To the extent possible, USEPA and IEPA 

shall give the Lead Department prior notification that a work 

stoppage request is forthcoming. After stoppage of work, if the 

Lead Department believes that the work stoppage is inappropriate 

.or may have potential significant adverse impacts, it may meet 

with the USEPA Division DirectQr and the IEPA Deputy Division 
I 
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Manager to discuss the work stoppage. Following this ~eeting, 

and further consideration of the issues, the USEPA Division 

Director will issue, in writing, e. final decision with respect to 

the work stoppage. The final written decision of the USEPA 

Division Director ,may immediately be subjepted to formal dispute 

resolution. Such dispute may be brought directly to either ,the 

DRC or the SEC, at the discretion of the disputing Party. 

15.10 Within thirty-five (35) days of resolution of a dispute 

pursuant to the procedures specified in this section, the Lead 

Depart~ent shall incorporate the resolution and final 

determination into the appropriate plan, schedule or procedures. 

15.11 Resolution of e. dispute pursuant to this Section of the 

Agreement constitutes a final resolution of such dispute arising 

under this Agreement. The Parties shall abide by all terms and 

conditions of any final resolution of dispute obtained pursuant 

to this Section. 

16. R.EPORTI:NG 

16.1 . OO.I;gand ;.;D?l,-:-a,gJ:ee , .. theX shall ~llbmi t ,. to.the other .-Part:iJ~$ 

lI!.ontll;.!.y",,,\of;'~~1;._~.~. pr~,gre.~s ... reP5'r1:s.I;;whj.cp:4~pcribe the actions which' 

each has taken during the previous month to implement the 

requirements of this Agreement. Progress reports 'shall also 

describe the activities scheduled to be taken during"the upcoming 

month. Progress reports shall be submitted by the thirtieth (30) 
. ; .. 

day of each month following the effective date of this Agreement. 

The progress reports shall. include a statement of the manner and 

extent to which the requirements and time schedules set out in 
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the primary and secondary documents are being met as well as 

identify any anticipated delays in meeting time schedules, the 

reason(s) for the delay and actions taken to prevent or mitigate 

the delay. 

16.2 Notice: Final documents prepared pursuant to Section 11 

shali include timelines for RI, EOU, or RA work and treatability 

studies, where appropriate. During the preparation of such 

documents, the Parties shall agree to, and so designate, certain 

scheduled activities as "major activities". Major activities 

shall include, but not be limited to: initiation of RI, EOU; or 

RA field activities; certain sampling activities; initiation of 

specific construction, excavation or treatment tasks required 

during RA; treatability studies; pre-final and final RA 

inspections; and scheduled operation and maintenance tasks 

required after completion of the RA. The Lead Department shall 

. notify all other Parties at least seven (7) days prior to the 

initiation of a major activity, as defined by this Subsection, or 

as soon as practicable. This Notice may be oral (with timely 

written confirmation), and may be included in other Notices and 

Reports provided pursuant to this Agreement. 

17. NOTIFICATZON 

17.0 Unless otherwise specified in this Agreement or agreed 

to by the Parties, any pr~~ar~ dooument.provi~ed pur~uant .t~·a 

s.chedule: or deadline identifieQi"!1. QJ::. <ieveloped"-llnder~·this 

..Agreement ... shal·l'··be::hand-del·iv~red·or· 's~nt by 1l "next·-day. -del:ive~y 

" 

service. IAny submittal or written statement of dispute that l 
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under the terms of this Agreement would be due on a Saturday, 

Sunday or Federal or State holiday shall be due on the following 

business day. Subject to written notification of change by a 

Party, they will be addressed or hand delivered to: 

u.S. Environmental Protection Agency, Region V 
Office of superfund, SHS-I1 
Attn: Crab Orchard Project Manager (IL/IN section) 
230 s. Dearborn street 
Chicago, Illinois 60604 

Illinois Environmental Protection Agency 
Attn: Crab Orchard Project Manager 
Division of Land Pollution Control 
Federal sites Management Unit 
2200 Churchill Road 
P.O. Box 19276 
Springfield, Illinois 62794-9276 

U.S. Army Corps of Engineers 
Omaha District 
215 N. 17th street 
Attn: CEMRO-ED-ED 
Omaha, Nebraska 68102 

U.S. Fish and Wildlife service 
Marion, Illinois Suboffice 
Attn: Crab Orchard Project Manager 
Crab Orchard National Wildlife Refuge 
Rural Route #3, Box 328 
Marion, Illinois 62959 

All routine correspondence may be sent via regular mail t,o the 

above-named addresses. 

18. PROJECT MANAGERS 

18.1 The Parties shall each designate a Project ~anager and 

Alternate (hereinafter jointly referred to as Project Manager) 

for the purpose of imp~ementing this Ag~e~ment. Within ten (10) 

days of the effective date of this Agreement, the Parties shall 

notify each other of the name, address, telephone and tel~copier 
I f:. 

numbers of i ts respective Proj e'ct Manager.' Any Party may change 
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its designated Project Manager by notifying the other Parties, in 

writing, within five days of the change. To the maximum extent 

possible, communications between the Parties concerning the terms 

and conditions of this Agreement shall be directed throagh the 

Project Managers as set forth in section 17. Each Project 

Manager shall be responsible for assuring that all communications 

from the other Project Managers are appropriately disseminated 

and processed by the entities which the Project Manager 

represents. 

18.2 Subject to the limitations set forth elsewhere in this 

. Agreement, USEPA and IEPA Project Managers shall have the 

authority to: 

18.2.1 Take samples, request split samples of DOI or OA 

samples and ensure that work is performed properly pursuant to 

this Agreement: 

18.2.2 Observe all activities performed pursuant to this 

Agreement, take photographs and make such other reports on the 

progress of the work as the Project Manager deems appropriate: 

18.2.3 Review records, files and documents relevant to this. 

Agreement: and, 

18.2.4 Subject to the limitations set forth elsewhere in 

this Agreement, the USEPA and IEPA Project Managers shall have 

the authority to direct the Lead Department project Manager to 

stop work whenever the USEPA or IEPA Project Manager determines, 

after discussion with the Lead Department Project Manager, that 

activity(~) at the site may create an imminent and substantial . 
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endangerment to public health or welfare or the environment. 

USEPA or IEPA shall state the basis for the work stoppage at the 

time it is directed and within 24 hours of directing a work 

stoppage, present the reasons therefore, in writing, to ~e Lead 

Department. Within 72 hours of a written request by the Lead 

Department for review of any directed. work stoppage, the USEPA 

Division Director or the IEPA Deputy Division Manager and USEPA 

Division Director, acting jointly, shall determine, ,in writing, 

whether continued work stoppage is necessary to protect pUblic 

health, welfare, and the environment and possible measures to 

abate or mitigate the danger. The determination to continue to 

stop work shall be sUbject to dispute resolution under Section 

15. 

18.3 Any Project Manager may recommend and request field 

modifications to the work to be performed pursuant to this 

Ag~eement, or changes in techniques, procedures or design 

utilized in carrying out this Agreement, which are necessary to 

the completion of the project •. Any field modifications proposed 

under this Section by any Party must be approved by all Project 

Managers to be effective. If agreement cannot be reached on the 

proposed additional work or modification to work, dispute 

resolution under section 15 may be invoked. The burden of 

proving the need for the modification shall rest on the Party 

requesting it. Within five (5) business days after agreement 

regarding a modification made pursuant to this Section, the 

Project,Mal)ager who requested the modification shall prepare a 
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memorandum detailing the modification and the reasons therefore 

and shall provide a copy of the memorandum to the other Project 

Managers. Initial agreement may be oral to be followed by timely 

written confirmation. 

18.4 The Lead Department Project Manager or authorized 

representative shall be reasonably availabie to supervise work 

performed at the Refuge during implementation of the work 

performed pursuant to this Agreement. Each project Manager shall . 

make him or herself available to the other Project Managers for 

the pendency of this Agreement. The absence of the USEPA an~/or 

IEPA Project Managers from the NPL Site shall not be cause for 

work stoppage. 

19. AVAILABILITY OF INFORMATION 

19.1 Quality assured results of sampling, tests or other data 

generated by any Party, or on its behalf, with respect to the 

implementation of this Agreement, shall be made available to the 

other Parties as soon as they become available. Raw data or 

results, shall be provided,upon specific request as soon as they 

become available. The results of quality assurance tests beyond 

that required by the QAPP guidance conducted by or on behalf of 

US ACE shall.be provided to the other Parties within sixty (60) 

days after a complete data package of sampling results has been 

submitted for a distinct phase of sampling or tests. 

'19.2 At the request of any other Project Manager, the Party 

taking the sample shall allow split or duplicate samples to be 

taken by tge requesting Party during sample collection conducted 
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during the implementation of this Agreement. The results of all 

such testing shall be provided to all Parties as soon as they 

become available. Notice of the initiation of a series of 

sampling activities shall be in accordance with section 16.2. 

19.3 copies of all final documents required by section 11 and 

data results generated pursuant to this Agreement shall be 

maintained at the Refuge pursuant to Subsection 41.5. DA shall 

provide copies of all final documents required by Section 11 and 

data results it generates to DOl for maintenance at the Refuge. 

Such documents and data, subject to Federal laws,' shall be 

available for review, inspection or copying by ·USEPA, DA and 

lEPA, at any reasonable time. The OSEPA, DA and lEPA project 

Managers shall attempt to notify DOl's Project Manager in advance 

of inspection of information. 

20. RETENTION OF RECORDS 

20.0 Each Party shall retain, during the pendency of this 

Agreement and for a minimum of ten (10)'years after termination 

of this Agreement at least one copy of all records and documents, 

other than intermediate drafts, in its possession, custody, ·or 

control which relate to the performance of this Agreement, 

including, but not limited to, documents reflecting the results 

of any sampling, test, or other data or information generated or 

acquired by a Party with respect to the NPL Site, and all 

documents pertaining to its own or any other person's liability 

for response action or costs under CERCLA. After the ten (10) 

year periodpf document retention, each Party shall notify the 
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other Parties at least forty-five (45) calendar days prior to the 

destruction of any such documents. Upon request and subject to 

the access limitations in sections 21 and 25, the requested Party 

shall make available such records or documents or copies-of any 

such records or documents to the requesting Party. 

21. ACCESS 

21.1 Without limitation on any authority conferred on USEPA . 

or IEPA by statute or regulation, USEPA, IEPA, and/or their 

authorized representatives, shall have the authority to enter the 

Refuge at all reasonable times, after attempting' to provide 

reasonable notice, for purposes consistent with this Agreement. 

Such authority shall include, but not be limited to: 

21.1.1 Inspecting records, operating logs, contracts and 

other documents relevant to implementation of this Agreement, 

provided, however, that this shall not include attorney work 

product nor, in the case of authorized representatives, 

p~ocu~ement records containing information which would impair the. 

competitiveness of the contractor: 

21.1.2 Reviewing the progress of DOlor DA and their 

contractors or lessees in implementing this Agreement: 

21.1.3 Conducting such tests as the USEPA or IEPA Project 

Managers deem necessary: and, 

21.1.4 Verifying the report·s and data submitted to the 

Agencies by DOlor DA. 

21.2 DOl shall honor all reasonable requests for such access· 

by USEPA a?d IEPA conditioned only upon presentation of proper 
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credentials. 001 shall provide an escort whenever USEPA and tEPA 

require access to restricted areas for purposes consistent with 

the provisions of this.Agreement. USEPA and IEPA shall provide 

reasonable notice to the 001 Project Manager to request any 

escorts. 

21.3 Without limitation on any authority conferred on DA by 

statute orrequlation, DA and/or its authorized representatives 

and contractors shall have the authority to enter the Refuge at 

all reasonable times, after attempting to provide reasonable 

notice, for purposes consistent with this Agreement. Such 

authority shall include, but not be limited to: 

21.3.1 conducting any actions necessary to the conduct of 

work that is the obligation of OA, pursuant to this Agreement. 

21.3.2 Inspecting records, operating logs, contracts and 

other documents relevant to implementation of this Agreement, or 

the conduct of work by DA, pursuant to this Agreement, provided, 

however, that this shall not include attorney work product nor, 

in the case of authorized representatives, procurement records 

containing information which would impair the competitiveness of 

the contractor; and, 

21.3.3 Conducting such tests, inspections, operations, 

monitoring and maintenance as required by this Agreement, and as 

necessary to ensure the long term integrity and protectiveness -of 

on-going or completed work. 

21.4 To the extent that access is required to areas of the 

NPL Site presently owned by or leased to parties other than 001, 
,I 
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DOl agrees to exercise its authorities to obtain access pursuant 

to section 104(e) of CERCLA or any other legal authority from the 

present owners or lessees within thirty (30) calendar days after 

the need for such access is identified by any of the Parties.' , 

Any access agreement obtained by DOl shall provide for reasonable 

access by USEPA, DA, and IEPA, and/or their authorized 

representatives. To the extent that activities pursuant to this 

Agreement must be 'carried out on other than DOl property, DOl 

shall notify OSEPA, DA and IEPA of such necessity within the 

thirty (30) day period set forth above. DOl shall use its best 

efforts to obtain access agreements from the property owners 

and/or lessors or lessees which shall provide reasonable access 

to U5EPA, OA and IEPA and/or their authorized representatives. 

The access agreements shall also provide that the owners of any 

property where monitoring wells, pumping wellS, treatment 

facilities or other response actions may be located shall notify 

U5EPA, 001, OA , and IEPA by certified mail, return receipt 

requested, at least thirty (30) days prior to any conveyance, of 

,the property owners intent to convey any interest in the property 

and of the provisions made for the continued operation of the 

monitoring wells, treatment facilities, or other, response actions 

installed pursuant to this Agreement. In the event that DOl is 

unable to obtain such access agreements, DOl shall notify USEPA, 

OA and IEPA, within the thirty (30) day period set forth above, 

regarding both the lack of agreements and the efforts ,to obtain 

such access agreements. 
I 
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22 • FIVE YEAR REnEW 

22.1 Pursuant to section 121(C) of CERCLA and the NCP and in 

accordance with this Agreement, the Parties agree that they will 

review the remedial action for each operable unit undertaken 

pursuant to this Agreement no less often than every five (5) 

years after its initiation to assure that human health and the 

environment are being protected by the remedial action being 

implemented. Remedial action at the NPL Site undertaken pursuant 

to a consent Decree under section 122 of CERCLA shall be reviewed 

solely in accordance with the Consent Decree. 

22.2 If, after such review, it is the judgment of USEPA, in 

consultation with the other Parties, that additional action or 

modification of the remedial action at an OU is necessary in 

accordance with Section 104 or 106 ofCERCLA, the Lead Department 

for such OU shall implement such additional or modified action. 

Any dispute of the determination by USEPA under this section 

shall be resolved under section 15, Dispute Resolution. 

23. OTHER CLAIMS 

23.1 Nothing in this Agreement shall constitute or be 

construed as a bar or release from any claim, cause of action or 

demand in law or equity by or against any person, firm, 

partnership or corporation not a signatory to this Agreement for 

any liability it may have arising out of or relating in any way 

to the generation, storage, treatment, handling, transportation, 

release, or disposal of any hazardous supstances and 

constituent~, hazardous wastes, pollutants, or contaminants found 
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at, taken to, or taken from the Refuge. 

23.2 Nothing in this Agreement shall res,trict DOl' s right to 

, assert any claims against PRPs or other entities not party to 

this Agreement, including, but not limited to, damages for 

injuries to natural resources under the trusteeship ,of DOl and 

any costs incurred by DOl acting in accordance with this 

Agreement. Any claims by DOl against DA relating to the NPL Site 

shall be dealt with under the MOA. 

23.3 USEPA shall ,attempt to assist DOl and OA in identifying 

and collecting federal expenses'from or arranging for work 'by 

potent1~~ly ,responsible parties. 
-

2". DOl AND DA JU:MORANDUM. OF AGREEMENT 

24.0 DOl and DA have entered into a Memorandum of Agreement 

(MOA) relating to the division of work on the NPL Site between 

DOl andDA and establishing procedures for the resolution of 

issues between thes~ two Departments not covered by this 

Agreement. 

25.' CONFIDENTIAL INFORMATION 

25.1 DOlor DA may assert a confidentiality claim covering 

a~l or part of the information requested under this Agreement. 

Analytical data that has met Quality Assurance/Quality Control 

standards shall not be claimed as confidential by DO~ or DA. 

~ - .,... . " . 

Information determined to be confidential by USEPA pursuant to 40 

C.F.R. Part 2 shall be afforded the protection specified therein. 

25.2 Any Party may withhold from release to any other Party 

records which are subject to the Privacy Act, 5 U.S.C. §552a, 

" 
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classified for national security, subject to the attorney-client 

privilege, attorney work product, or procurement sensitive. All 

other records related to this Agreement or the NPL site shall be 

freely released between the Parties upon request or accoPding to 

the provisions of this Agreement, subject ~nly to restrictions 

against their release to other persons or entities. Release 

between any of the Parties to this Agreement shall not be deemed 

to be a release to the public and shall not act as a waiver of 

any basis-for objections to release to any entity not a Party to 

this Agreement. 

25.3 A release of records not part of the Administrative 

Record to any federal Party under this Agreement shall not have 

the effect of transferring authority or responsibility for 

responding to requests for release of records to persons or 

entities which are not federal Parties to this Agreement. The 

federal Party which creates or originally takes possession of 

records shall have the sole authority to respond to requests for 

release of such records. This includes, but is not limited to, 

requests under the Freedom of Information Act, 5 U.S.C. §552b. 

If any federal Party receives a request for the release of 

records of another federal Party, the request shall be 

transferred to that Party for reply and the requestor shall be 

notified of the referral. 

25.4 Any Party may assert a claim of confidentiality as to 

any document submitted to IEPA by marking the document as such. 

If IEPA reeeives a request for the release of a document marke9 

59 



confidential, IEPA shall notify the Party that submitted the 

document. IEPA shall provide that Party an opportunity to object 

to the release of the requested document. IEPA shall determine 

in accordance with the Illinois Freedom of Information Aet . 

whether the document can be released. IEP~ shall notify the 

submitting Party in advance of release if it determines that it 

will release the document. 

2' • AMENDMENT OJ" AGREEHEN'l' 

26.0 This Agreement can be amended or modified solely upon 

written consent of all Parties. Such amendments ·or modifications 

shall have as the effective date that date on .which they are 

signed by all Parties and notice thereof is provided to each 

signatory pursuant to section 17, Notification.· 

27. COVENANT NOT TO SUE/RESERVATION OF RIGHTS 

27.1 In consideration for DOl's compliance with this 

Agreement, and based on the information known to the Parties on 

the effective date of this Agreement, USEPA, DA andIEPA .agree 

·that compliance with this Agreement shall stand in lieu of any 

administrative, legal and equitable remedies against DOl 

available to them regarding the currently known release or 

-threatened release of hazardous substances including hazardous. 

wastes, pollutants or contaminants at the NPL Site wHich are 

covered by this Agreement; except that nothing in this Agree~ent 

shall preclude the USEPA or IEPA from exercising any 

administrati ve, legal and equitable remedies available to th·em to 

require additional response actions by DOl in the event that: 
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(1) conditions previously unknown or undetected by USEPA or IEPA 

arise or are discovered at the Site; or (2) USEPA or IEPA 

receives additional information not previously available 

concerning the premises which they employed in reaching ~is 

Agreement, and the implem~ntation of the requirements of this 

Agreement are no longer protective of public health. or the 

~nvironment. 

27.2 In consideration for DA's compliance with this 

Agreement, and based on the information known to the Parties on 

the effective date of this Agreement, USEPA, DOl-and IEPA agree 

that the compliance with this Agreement shall stand in lieu of 

any administrative, legal and equitable remedies against OA 

available to them regarding the currently known release or . 

threatened release of hazardous substances including hazardous 

wastes, pollutants or contaminants at the NPL site which are 

covered by this Agreement; except that nothing in this Agreement 

shall preclude the USEPA or lEPA from exercising any 

administrative, legal and equitable remedies available to them to 

require additional response actions by OA in the event that: .(~) 

conditions previously unknown or undetected by USEPA or IEPA 

arise or are discovered at the Site: or (2) USEPA or IEPA 

receives additional information not previously available 

concerning the premises which they employed in reaching this 

Agreement, and the implementation of the requirements of this 

Agreement are no .longer protective of public health or the 

environment. 
I 
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27.3 Subject to Section 14, Statutory Compliance/RCRA-CERCLA 

Integration, this Agreement shall not restrict any Party from 

taking any legal or response action for any matter not 

specifically part of the work covered by this Agreement.-

. 27.4 Notwithstanding this section, or any Section of this 

Agreement, the State of Illinois may obtain judicial review of 

any future final decision of USEPA on selection of a final 

remedial action, and may invoke its authority under CERCLA 

sections 121(e) (2) and 121(f). 

27.5 DA is not bound by any factual assertions made in the 

.RODs at Attachments 1 and 2 that are contrary to the provisions 

of this Agreement. 

28. ENFORCEABXLXTY 

28.1 The Parties agree that: 

28.1.1 Upon the effective date of this Agreement, any 

standard, regulation, condition, requirement or order which has 

become effective under CERCLA and is incorporated into this 

Agreement is enforceable by any person pursuant to section 310(a) 

of CERCLA, and any violation of such standard, regulation, 

condition, requirement or order will be subject to civil 

penalties under Sections 310(c) and 109 of CERCLA: . . 

28.1.2 All timetables or deadlines associated with the 

development, implementation and completion of the RI/FS shall be 

enforceable by any person pursuant to section 310(a) of CERCLA, 

and any violation of such timetables or deadlines will be subject 

to civil p~alties under sections 310(c) and 109 of CERCLA; 

62 

i 
: 
~. 



28.1.3 All terms and conditions of this Agreement which 

relate to remedial actions, including corresponding timetables, 

deadlines or schedules, and.all work associated with the remedial 

actions, shall be enforceable by any person pursuant to Section 

310(a) of CERCLA, and any violation of such terms or conditions 

will be subject to civil penalties under sections 310(C) and 109 

of CERCLA; and, 

28.1.4 Any final resolution of a dispute pursuant to 

Section 15, Dispute Resolution, which establishes a term, 

conditipn, timetable, deadline or schedule shall'be enforceable 

by any person pursuant to section 310(a) of CERCLA, and any 

violation of such term, condition, timetable, deadline or 

schedule will be subject to civil penalties under sections 310(c) 

and 109 of CERCLA. 

28.2 Nothing in this Agreement shall be construed as 

authorizing any person to seek judicial review of any action or 

work where review is barred by any provision of CERCLA, including 

section 113(h) of CERCLA. 

28.3 The Parties agree that all Parties shall have .the right 

to enforce the terms of this Agreement. 

29. STXPOLATED PENALTXES 

29.1 In the event that the Lead Department fails .to submit a 

primary document (as defined in section 11, Consultation) to the 

other Parties pursuant to the appropriate timetable or deadline 

in accordance with the requirements of this Agreement, or fails 

to comply wjth a te·rm or condition of this Agreement which 
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relates to a remedial action, USEPA, or USEPA and IEPA a~tin9 

jointly, may assess a stipulated penalty against the Lead 

Department. A stipulated penalty may be assessed in an amount, 

not to exceed $5,000 for the first week (or part thereof), and 

$10,000 for each additional week (or part thereof) for which a 

failure set forth in this Subsection occurs. 
-

29.2 Upon determining that the Lead ~epartment has failed in 

a manner set forth in Subsection 29.1, ,USEPA shall so notify the 

Lead Department'in writing.' If the failure in qUestion 'is not"" 

already subject to dispute resolution at the time such notice is 

received, the Lead Department shall have fifteen (15) days after 

receipt of the notice to invoke dispute resolution 'on the 

question of whether the failure did in fact occur. ""The' Lead 

Department shall not be liable for the stipulated penalty 

assessed by USEPA, or USEPA and IEPA, when acting jointly, if the 

failure is determined, through the dispute resolution process, 

not to have occurred. No assessment of a stipulated penalty 

shall be final until the conclusion of dispute resolution 

procedures related to the assessment of the stipulated penalty. 

29.3 The annual reports required by section 120(e) (5) of 

CERCLA, 42 U.S.C. §9620(e)(S), shall include, with respect to 

each final assessment of a stipulated penalty agains~ the Lead 

Department under this Agreement, each of the following: 

29.3.1 The facility responsible for the failure; 

29.3.2 A statement of the facts and circumstances giving 

rise to the failure: 
I 
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29.3.3 A statement of any administrative or other 

corrective action taken at the relevant facility, or a statement 

of vhy such measures were determined to be inappropriate: 

29.3.4 A statement of any ,additional action taken~y or at 

the facility to prevent recurrence of the same type of failure: 

and, 

-29.3.5 The total dollar amount of the stipulated penalty 

assessed for the particular failure. 

29'~J4 ',Stipul'ated "'peiial'tl'es'" assessed -pursuant ,;·to ,this . ..secta.~"", 

~hall be payable to the Hazardous Substance Superfund and only ;in 

~he manner and to the extent expressly provid~d for in Acts 

authorizing funds for, and appropriations to, the Department of: 

th~Inte,rior ,or. the ,.Department -of 'Defense; . as 'Ute' '--ca'se' "may "be ~ , 

29.5 Payments made pursuant to Subsection 29.4 shall be made 

to the order of the Hazardous Substance Superfund and forwarded 

to, U.S. Environmental Protection Agency, Superfund Accountinq, 

'P.O. Box 371003M, Pittsburgh, Pennsylvania 15251, Attn: ~up~rfund 

Collection Office. Copies of all payments to USEPA shall be 

provided to the USEPA Project Manager. 

29.6 In no event shall this Section give rise to a stipulated 

penalty in excess of the amount set forth in Section 109 of 

CERCLA, 42 U.S.C. §9609. 

2,e.,q· l'h"iY $~re-fr1mni 1l'"6e' 'a"ffeet' DO'I""-s"'or''''PA' s·abi-li-ty~.::·eo 
-.: . - .... ~ .i 

obtain an extension of a timetable, deadline or schedule pursuant 

~ . .s.e,c.tion.-3'1."1' -£xt-ensions~ 

29.8 Nothing in this agreement shall be construed to render 

" 
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any officer or employee of DOlor DA personally liable for the 

payment of any stipulated penalty assessed pursuant to this 

section. 

30 • DEADLI:JmS 

30.1 The following deadlines have been.established, pursuant 

to the statutory requirements of Section 120(e) (1) of CERCLA and 

in conjunction with IEPA, for the submittal of documents pursuant 

to this Agreement. In order for a deadline to be met, the 

document must be submitted on or befo.re :the due date and must 

comport with the specifications for such document in section 7 

and the NCP. 

30.1.1 Entire Site 

30.1.1.1 Within ninety (90) days of the effective date of 

this Agreement, 001 shall submit the Public Involvement and 

Response Plan. 

30.1.1.2 No later than ninety (90) days before 001 

intends to proceed with the deletion process, DOl shall submit 

the Site Close Out Report. 

30.1.2 Explosive/Munitions Manufacturing Areas OU 

30.1.2.1 Within thirty (30) days of the effective date of 

this Agreement, DA shall submit an RI Schedule for the 

Explosive/Munitions Manufacturing Areas OU, which sh~ll establish 

deadlines for the submission of the following documents: 

a. RI Work Plan for the Phase I field work (if not 
previously submitted); 

b. RI SAP or COAP (if not previously submitted) ; 
I 
c. RI HSP or SSHP (if not previously submitted): and 
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d. RI technical memorandum reporting upon the first 
. phase of RI field work and discussing the need for a 

second phase of field work. 

30.1.2.2 Concurrently with the RI Phase I technical 

memorandum, OA shall submit an amended RI Schedule for the 

submission of field work, which shall establish deadlines for the 

submission of the following primary document~: 

a. RI Work Plan or scope of work for the procurement 
of services for Phase II work: 

b. Addendum to RI SAP or CDAP, if necessary; 

c. Addendum to RI HSP or SSHP, if necessary; and 

d. RI Report, including a Risk Assessment and an· 
assessment of the need to prepare an FS. 

30.~.2.3 Concurrently with the submission of the RI 

Report, OA shall submit a ROD Schedule which shall establish 

deadlines for the submission of the following primary documents: 

a. FS Report, if necessary; 

b. .Proposed Plan; and 

c. Record of Decision. 

~o ~J .'2.4 . Wi..th-itl, ~hi."rty'· -{.gOO.,: .1ay!. 01: .:.i1e aa-t'e 'Ole: rl.bD' 

; becomes final, OA shall submit, if necessary, _an RP S.c.h~dule t,Dr 

'the Explosive/Munitions Manufacturing Areas OU, which shall' 

(establish deadlines for the performance of any necessary remedial 

\design, and submission of the following primary documents: 
,'"," 

a. RD Work Plan or scope of work for the procurement 
of design services; and 

b. Final (100%) Remedial Design. 

30.1.2.5 Concurrently with the submission of the Final 

(100%) Remedial Design, DA shall submit the RA Schedule for the 
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ou which shall establish deadlines for the implementation and 

completion of any 'required remedial action, and submission of the 

following primary documents. 

a. RA Work Plan or scope of work for procurement of 
remedial action services; 

b. RA SAP or COAPt 

c. Con~ingency Plan: 

d. operation and Maintenance Plan: and 

e. OU Close out Report. 

30.1.3 Metals Areas OU 

30.1.3.1 Within thirty (30) days of the effective date of 

this Agreement, DOI shall submit the RD Schedule for the Metals 

Areas OU, which shall establish deadlines for tbe submission of 

the following primary documents: 

a. RD Work Plan or scope of work for the procurement 
of design services (if not previously submitted); and 

b. Final (100\) Remedial Design. 

30.1.3.2 Concurrently with the sub~ission of the Final 

(100%) 'Remedial Design, DOI shall submit the RA Schedule for the 

OU which shall establish deadlines for the ~mplementation and 

completion of the remedial action, and submission of the 

following primary documents. 

a. RA Work Plan or scope of work for procurement of 
remedial action services; 

b. RA SAP or CDAP; 

c. contingency Plan: 

d. operation and Maintenance Plan 
I 

e. OU Close Out Report 
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30.1.4 FeB Areas ou 

Within one hundred and eighty (180) days of entry of the 

Consent Decree for RO/RA pertaining to the PCB AreasOU, DOl 

shall submit an RA Schedule for the PCB Areas ou, which shall, 

propose deadlines for the submission of the following primary· 

documents: 

a. Operation and Maintenance Plan 

b. ou Closeout Report 

30.1.5 Miscellaneous Areas PU 

30.1.5.1 Within one hundred and eighty (180) days of the 

effective date of this Agreement, DOl shall submit the 

Recommendation on Necessary Work - Miscellaneous Areas OU. 

30.1.5.2 If additional RI work is determined to be 

necessary for this OU, DOl shall submit an Rl SchedUle for the 

areas of the OU which require additional RI work. The RI 

Schedule shall be submitted,concurrently with the Recommendation 

on Necessary Work, and shall establish deadlines for the 

submission of the following primary documents: 

a. Rl Work Plan or scope of work for the procurement 
of RI services: 

b. Rl SAP or CDAP; 

c. RI HSP or SSHP; and 

d.RI Report, including a Risk Assessment and an 
assessment of the need to prepare an FS. 

30.1.5.3 Concurrently with the submission of the RI 

Report or concurrently with the Recommendation on Necessary Work, 

whichever i$ later, DOl shall submit a ROO Schedule which shall . 
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establish deadlines for the sUbmission of the following primary 

documents: 

a. FS Report, if necessary; 

b. Proposed Plan; and 

c. Record of Decision. 

30.1.5.4 Within thirty (30) days of the date the ROO 

becomes final, if remedial action is required for any of the 

study sites comprising the Miscellaneous Areas OU, DOl shall 

submit an RD Schedule for such work, which shall establish 

deadlines for the performance of any necessary remedial design, 

and SUbmission of the following primary documents: 

a. RD Work Plan or scope of work for the procurement 
of design services; and 

b. Final (100%) Remedial Design. 

30.1.5.5 Concurrent with the submission of the Final 

(100%) Remedial Design, 001 shall submit the RA Schedule for the 

OU which shall establish deadlines for the implementation and 

completion of t~e remedial'action, and Submission of the 

following primary documents. 

a. RA Work Plan or scope of work for procurement of 
remedial action services; 

b. RA SAP or CDAP; 

c. Contingency Plan; 

d. operation and Maintenance Plan 

e. ou Close Out Report 

30.1.6 Within sixty (60) days of the determination of the 

need for additional work pursuant to Subsection 7.5, the Lead 
" 
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Department shall submit a schedule to begin the necessary work, 

including timetables for schedules for additional necessary work. 

30.2 Within thirty (30) days of receipt of proposed schedules 

provided under Subsection 30.1, the Parties shall review-and 

provide comments to the Lead Department regarding the proposed 

deadlines. within thirty (30) days following receipt of the 

comments, the Lead Department shall, as appropriate, make 

revisions and reissue the proposal. The Parties shall confer as 

necessary to discuss and finalize the 'proposed deadlines. If the 

Parties agree on proposed deadlines, the finalized deadlines ' 

shall be incorporated into the appropriate Work Plans. If the 

Parties fail to agree within thirty (30) days of receipt of the 

Lead Department's revisions on the proposed deadlines, the mat~er 

shall immediately be submitted for dispute resolution pursuant to 

section 15 of this Agreement. 

30.3 The final deadlines established pursuant to ,this section 

shall be published by USEPA. 

30.4 The deadlines set forth in this Section, or to be 

established as set forth in this Section, may be extended' 

pursuant to section 31, Extensions. The Parties recognize that 

one possible basis for extension of the deadlines for completion 

of the Remedial Investigation and Feasibility study Reports is 

the identification of significant new site conditions during the 

performance of the remedial investigation • 

..31. ,,,EXTENSIONS .. 

31.1 ... Etth~r a timetable and deadline or a schedule shall"b'e 
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extended upon receipt of a timely request for extension and when 

good cause exists for the requested extension. Any~equest~for 

eX,t$nsion....by .. i .. the. Lead . Department. shall"be ·submitted in writing' to 

al~,",-?Par.td.es . and shall .specify: 

31.1.1 The timetable and deadline or the schedule that is 

sought to be extended; 

-31.1.2 The length of the extension sought; 

31.1.3 T~~ good ~ause(s) for the extension: and, 
.-...:""..! ... ;. ..... ". 

31.1.4 Any related timetable and deadline .or schedule that 

would be affected if the extension were granted., 

31.2 Good cause exists for an extension when sought in regard 

to: 

31.2.1 An event of force majeure; 

31.2.2 A delay caused by another Party's failure to meet 

any requirement of this Agreement; 

31.2.3 A delay caused by the good faith invocation of 

. dispute resolution or the initiation of judicial action; 

31.2.4 A delay caused, or which is' likely to be caused, by 

the grant of an extension in regard to another timetable and 

deadline or schedule: and, 

31· • .2.5 Any other event or series of events mutually agreed 

to-by-.the . Pal0;.i_~13~as constituting good cause·. 

31.3 Absent agreement of the Parties with respect to the 

existence of good cause, the Lead Department may seek and obtain 

a determination through the dispute resolution process that.good 

cause exists. 
I 
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assessed and may accrue from the date of the original timetable, 

deadline or schedule, if applicable. Following the, grant of an 

extension, an assessment of stipula'ted penalties or an 

application for judicial enforcement may be sought only to compel 

compliance with the timetable and deadline or schedule as most 

recently extended. 

32. FORCE HAJEORE 

32.0 A Force Majeure shall mean any event arising from causes 

beyond the control of a Party that causes a delay in or prevents 

the performance of any obligation under this Agr~ement, 

including', b'ut not limited to, acts of God: fire: explosion; 

unanticipated breakage or accident to machinery, equipment or 

lines of pipe despite reasonably diligent maint,enance: adverse 

weather conditions 'that could not be reasonably anticipated: 

unusual delay in transportation; restraint by court order or 

order of public authority: inability to obtain, at reasonable 

cost and after exercise of reasonable diligence, any necessary 

authorizations, approvals, permits or licenses due to action or 

inaction of any governmental agency or authority other than the 

Lead Department: delays caused by compliance with applicable 

statutes or regulations governing contracting, procurement or 

acquisition procedures, despite the exercise of reas~nable 

diligence:' and insufficient availability of appropriated funds, 

if the Lead Department shall have made timely request for such 

,funds as part of the budgetary process as set forth in section 

33. A Force Majeure shall also include any strike or other labor 
I 
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31.4 within seven (7) days ot •. receipt of a request for an 

extension of a timetable and deadline or a schedule, the other 

Parties shall advise the requesting Party in writing of their 

respective position on the request. Any failure by the gther 

Parties to respond within the seven (7) day period shall be 

deemed to constitute concurrence in the request for extension~ 
-

If any of the other Parties does not concur in the requested 

extension, it shall include in its statement of nonconcurrence an 

explanation of the 'basis for its position. 

31.5 If there is consensus among the Parties' that the 

,requested extension is warranted, the Lead Department shall 

extend the affected timetable and deadline or schedule 

accordingly. If there is no cons~nsus among the Parties as to 

whether all or part of the requested extension is warranted, the 

timetable and deadline or schedule shall not be extended except 

in accordance with determination resulting from the dispute 

resolution process. 

31.6 Within seven (7) days of receipt of a statement of 

nonconcurrence with the requested extension, the requesting Party 

may invoke dispute resolution. 

31. 7 A-e116.~1..'t-and "'g'ood ""faith' re,aUest for ~an extension· shall 

toll any ass~ssment -o'f "'stipul'ated penal ties or 'appliGation for 

judicial- enforcement of ·the '-affected timetable and deadline or 

schedule until a decision is reached on whether the requested 

extension-will be approved. If dispute resolution is invoked and 

the reques~ed extension is denied, stipulated penalties may be 
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dispute, whetber or not within the control of the Parties 

affected thereby. Force Majeure shall not include increased 

costs or expenses of response actions, whether or not anticipated 

at the time such response actions we~e initiated. 

33. !'tnmING 

33.1 It is the expectation of the Parties to this Agreement 

that all obligations of Dol and DA arising under this Agreement 

will be fully funded. Such funds are expected to be obtained by 

001 from other PRPs and from Congress through appropriations. 

Such funds are_e~~cted to be obtained by DA from the Def~nse~. 
~.,. 

EnviZ"c?~~!l:t::.~l Restoration Account _ (D:&RA) ,. If funding is not 

obtained from other PRPs in accordance with the schedules set 

forth in this Agreement, 001 agrees to seek all necessary funding 

from Congress through the 001 budgetary process to fulfill its 

obligations under this Agreement. DA agrees to seek sufficient 

funding through the DOD budgetary proces~.~o fulfill its 

obligations. under this Agreement. 

proposals associated with the implementation of this Agreement. 

33.3 Any requirement for the payment or obligation of funds, 

including stipulated penalties, by DOlor OA established by the 

terms of this Agreement shall be subject to the availability of 

appropriated funds, and no provision herein shall be interpreted 

to requir~obligation or payment of funds in violation of the 

75 



Anti-Deficiency Act, 31 U.S.C. §1341. In cases where payment or 

obligation of funds would constitute a violation of the'Anti­

Deficiency Act, the dates established requiring the payment or 

obligation of such funds shall be appropriately adjusted. 

33.4 If appropriated funds. are not available to fulfill DOl's 

or DA's obligations under this Agreement, 'USEPA and IEPA reserve 

the ~ight to initiate an action against any other person not a 

Party to this Agreement or to take any response action which 

would be appropriate absent this Agreement. 

33.5 Funds authorized and appropriated annually by Congress 

under the DERA appropriation in the Department of Defense 

Appropriation Act and allocated by the Deputy Assistant Secretary 

of Defense (EnVironment) to DA will be the source of funds for 

obligations required by this Agreement consistent with section 

2~1 of SARA, 10 U.S.C. Chapter 160. However, should the DERA 

appropriation be inadequate in any year to meet the total Army 

CERCLA implementation requirements, the DOD shall employ and DA 

shall follow a standardized DOD prioritization process which 

allocates that year's appropriations in a manner which maximizes 

the protection of human health and the environment. A 

standardized DOD prioritization model shall be developed and 

utilized with the assistance of EPA and the states. 

34. PERMITS 

34.1 The Parties recognize that under sections 121(d) and 

121(e) (1) of CERCLA, 42 U.S.C. §·§9621(d) and 9621 (e.) (1), and the 

NCP, portions of the response actions called for by this 

I 
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Agreement and conducted entirely on the NPL Site are exempted 

from the procedural requirement to obtain a federal, state, or 

local permit but must satisfy all Federal and state ARARs which 

would have been included in any ,such permit. 

34.2 When the Lead Department proposes a response action to 

be conducted entirely on the NPL Site, which in the absence of 

section 121(e) (1) of CERCLA and the NCP, would require a federal, 

or state or local permit, the Lead Department shall include 'in a 

Primary Document: 

34.2.1 Identification of each permit which would otherwise 

be required:' 

34.2.2 Identification of the ARARs which would have had to 

have been met to obtain each such permit: 

34.2.3 Explanation of how the response action proposed will 

meet the ARARs identified in Subsection 34.2.2. 

'34.3 Subsection 34.1 is not intended to relieve the Lead 

Department from the requirement(s) of obtaining a.permit,whenever 

it proposes a response action involving remedial activities 

conducted completely or partially ,off the NPL Site. 

34.4 The Lead'Oepa,rtment shall notify the other Parties in 

writing of any permits required for off-site activities as soon 

as it becomes aware of the requirements. Upon request, the Lead 

Department shall provide the other Parties copies of all such 

permit applications and other documents related to the permit 

process. 
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35. REMOVALS 

35.1 Notwithstanding any other provision of this Agreement, 

the USEPA retains the right, consistent with Executive Order 

12580, §§2(e)(1) and (9), and 10 U.S.C. §2705,' to conduc~a 

removal action to abate an imminent and substantial endangerment 

to human health or the environment from the release or threat of· 
-

release of hazardous substances, hazardous wastes, pollutants or 

contaminants at or from the Refuge. S~ch actions may be 

conducted at any time, either before or after the issuance of. a 

ROO. 

35.2 USEPA shall provide the other Parties with adequate 

opportunity for timely review and comment after USEPA makes any 

proposal to carry out such removal actions and before USEPA 

initiates any such removal action. This opportunitY'for review 

and comment shall not apply if the removal action is in the 

nature of an emergency action taken because of imminent and 

subst~ntial endangerment to human health or the environment and 

it is the determination of USEPA that consultation would be 

impractical. In such case, USEPA shall notify the other . Parties . 

in writing within forty-eight (48) hours of taking such action. 

36. QUALITY-ASSURANCE 

36.1 001 and DA shall use quality assurance,'qual~ty control,' 

and chain of custody procedures throughout all field 

investigation, sample collection and laboratory analysis 

activities conducted pursuant to this Agreement. The Lead 

Department shall develop an OU or element specific Quality 
I 
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Assurance Project Plan (QAPP), or Chemical Data Acquisition Plan 

(CDAP) which includes the substantive requirements of the QAPP, 

as necessary, for review in accordance with section 11. The QAPP 

or CDAP shall be prepared in accordance with US EPA document QAMS-

005/80 and applicable guidance as developed and provided by USEPA 

or with USACE regulations and guidance which are not inconsistent 

with-and meet the substantive requirements of USEPA guidance. 

36.2 DOl and DA shall ensure that any laboratory used for 

analysis for implementation of this Agreement is a participant in 

a quality assurance/quality control program cons,istent with USEPA 

guidance. The laboratory to be used for sample testing or 

analysis shall be specified in the QAPP or CDAP. The Lead 

Department may perfonn any additional quality assurance testing 

at any testing laboratory of its choice. 

36.3 001 and DA shall ensure that appropriate USEPA and IEPA 

personnel or their authorized representatives will be allowed 

reasonable access to any laboratory used by DOlor DA in 

implementing this Agreement. Such access shall be for the 

purpose of validating sample analyses, protocols and procedures 

required by this Agreement. 

37. RECOVERY OF USEPA EXPEN~ES 

37.0 The Parties agree to amend this Agreement at a later­

date in accordance with any subsequent national resolution of the 

issue·of EPA cost reimbursement from_DOl and/or DA for CERCLA 

response costs incurred by EPA. 

I 
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38. RECOVERY OF STATE EXPENSES FROM DOl 

38.1 DOl agrees to request specific funding from Congress and 

to reimburse lEPA for the costs related to the implementation of 

the Agreement as provided for in this section. 
" " 

38.2 The amount of reimbursable costs payable by DOl to lEPA 

under this "Agreement shall not exceed one (1) percent of the 

estimated total costs of the work that has been or will be 

per~ormed by DOl pursuant to this Agreement, or a total of 

eighty-thousand dollars ($80,000)# whichever is greater. 

38.3 Est~mates of DOl's project costs developed under this 

Agreement are provided solely for the purpose of calculating the 

amount of funding lEPA is eligible to recieve. DOl shall 

recalculate its estimated total project costs annually. Based on 

the revised annual estimate, or a determination that the amount 

of reimbursable costs provided for in SUbsec"tion 38.2 is 

insufficient to allow IEPA to meet its obligations under this 

Agreement, the amount of reimbursable costs for the subsequent 

years may be renegotiated. Any renegotiation of reimbursable 

costs shall be in accordance with any then existing agreement on 

the subject between DOl and the State of Illinois. 

"38.4 The need for renegotiation between DOl and IEPA of 

reimbursable costs may be subject to dispute resolution as set 

forth in Subsection 38.11. After renegotiation of the 

reimbursement costs, if DOl and IEPA are unable to reach 

agreement, they shall refer any unresolved issues to dispute 

resolution~s set forth in Subsection 38.11. 
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38.5 Nothing in this Agreement constitutes a waiver .of any 

claims by IEPA for costs expended prior to the effective date of 

this Agreement. 

38.6 Reimbursable costs shall consist only of expenditures 

required to be made, and actually made, by IEPA to fulfill i~s 

participation under this Agreement. Such services shall include: 

38.6.1 Timely technical review and substantive comment,. 

including participation in DOl's technical review meetings, on 

reports or studies which DOl prepares in support of its response 

actions and submits to IEPA: 

38.6.2 Identification and explanation of unique State 

requirements applicable to performing response actions, 

especially state ARARs: 

38 .. 6.3 Field inspections to ensure that investigations and 

cleanup activities that will be performed by DOl as Lead 

Department are implemented in accordance with this Agreement. 

38.6.4 Support and assistance to DOl in the conduct of 

public participation activities in accordance .with Federal and 

State requirements for public involvement: and, 

38.6.5 Other services specified in this Agreement, or as 

agreed to by DOl and IEPA. 

38.7 All reimbursable costs are subject to section 33, 

Funding. Reimbursable costs must be reasonable: they shall not 

include payment for any activity for which IEPA receives payment 

or reimbursement from another agency of the united States 

Government/or any other entity: they shall not include interest: 
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they shall not include payment for anything violative of Federal 

or state statutes or regulations: and they must be allocable to 

the 'services provided in accordance with Subsection 38.6. 

Duplicative laboratory work by one state agency of that gf 

another already reimbursed shall not be reimbursable. Travel 

expenses shall not exceed those expenses customarily allowed by 

the IEPA for reimbursement of travel expenses. 

38.8 DOl agrees to submit the costs provided under Subsection 

38.7 as part of its request for authorizations and appropriations 

in accordance with Section 33. 001 agrees to advise IEPA of the 

status of available funds as soon as the appropriations are 

enacted and final program allocations are made. IEPA shall 

submit annual invoices to DOl accounting for costs actually 

incurred under this Section for the reporting period. IEPA may 

submit semi-annual invoices provided IEPA gives OOI's project 

manager sixty (60) day notice prior to the submittal of the first­

semi-annual invoice. IEPA's invoices shall be accompanied by 

cost summaries and supported by, documentation which meets federal 

auditing requirements. The documents shall set forth employee­

ho'urs and other expenses by operable unit and by major type of 

support service. The invoices shall be submitted no later than 

one hundred and eighty (180) days following the end of the period 

for which the expenses are claimed. Any costs incurred during a 

billing period not reflected in the invoice for that period' shall 

be submitted with an itemized description of all expenses claimed 

and justification for untimely SUbmittal. Within ninety (90) 
;I 
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days of receipt of an invoice, DO! shall pay the invoice or 

notify IEPA that it questions or disputes the invoice. The 

project managers shall confer to resolve the question or dispute. 

Any unresolved dispute shall be subject to dispute 'resolution as 

provided for in Subsection 38.11. 

38.9 7EPA shall maintain adequate accounting records 

sufficient to identify all expenses related to this Agreement. 

IEPA agrees to maintain these financial records in accordance 

with section 20. IEPA agrees to pro:vid,e DO! or its designated 

representative reasonable access to all financial records for the 

purpose of audit during the period of" record retention. 

38.10 The Parties recognize that a necessity for effectuating 

sufficient funding for this Agreement is the provision by IEPA to 

DO! of timely and accurate estimates of reimbursable costs~ 

Within thirty (30) days of the signing of this Agreement, IEPA 

shall provide DOl with cost estimates for all anticipated 

rei~ursable expenses to be incurred for the remainder of the 

current Federal Government fiscal year and the following fiscal 

year. At least ninety (90) days before the expiration of the 

second and all subsequent fiscal years, IEPA shall provide DOl 

with cost estimates for all anticipated reimbursable expenses to 

be incurred during the following fiscal year. IEPA ~hall 

expeditiously notify DOl if it becomes aware that the cost 

estimates provided under this section are no longer substantially 

accurate and provide in their place new cost estimates. 

38.11 Section 15 notwithstanding, any dispute between lEPA 
I 
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and DOl regarding the application of this Section or any matter 

this section controls, including but not limited to allowability 

of expenses and caps on expenses for reimbursement shall be 

resolved in accordance with this Section. 

38.11.1 The DOl and IEPA Project Managers shall be the 

primary points of contact to coordinate resolution of disputes 

under this Section. 

38.11.2 If the DOl, and IEPA Project Managers are unable to 

resolve a dispute, the matter shall be referred to the Chief, 

Office of Environmental contaminants, DOl, and the Deputy 

Division Manager of Land Pollution Control, IEPA, as soon as 

practicable but in any event within five (5) working days. 

38.11.3 Should the Chief, Office of Environmental 

Contaminants and the Deputy Division Manager be unable to resolve 

the dispute within ten (10) days, the matter shall be elevated to 

the Regional Director, FWS, Region 3, and the Director of the 

·IEPA. 

38.11.4 If DOl and IEPA are unable to resolve the issues in 

dispute through the dispute resolution process described in this 

Subsection, IEPA may withdraw as a part! to this Agreement by 

providing written notice of its withdrawal to each of the 

Parties. Such withdrawal by IEPA shall terminate IEPA's rights 

and obligations under this Agreement; provided, however, that any .. 

approvals or concurrences by IEPA under or pursuant to -this 

Agreement prior to its withdrawal shall continue to have full -
force and effect as if IEPA were still a Party to this Agreement. 

I 
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38.11.5 It is the intention of DOl and IEPA that all cost 

reimbursement disputes shall be resolved strictly in accordance 

with this Subsection; however, the use of informal dispute 

resolution is encouraged. In the event the Director of the IEPA 

and the Regional Director, FWs,Region 3, are unable to resolve a 

dispute, IEPA retains all of its legal and equitable remedies to 

recover its costs. 

3i. RECOVERY OF STATE EXPENSES PROK DA 

39.0 The state of· Illinois shall recover expenses it incurs 

in regard to DA at'Crab Orchard National Wildlife Refuge 

consistent with the Defense/State Memorandum of Agreement dated. 

January 23, 1990. 

"0. CONVEYANCE OF TITLE 

40.0 No conveyance of title, easement, or other interest in 

the 001 property on which any containment system, treatment 

system, monitoring system or other response action(s) is 

installed or implemented pursuant to this Agreement shall be 

consummated by DOl without provision for continued maintenance of 

any such system or other response action(s). No conveyance of .!' 

title, easement, or other interest in the DOl property shall 

occur without meeting.the requirements of Section 120(h) of 

CERCLA, .42 U.S.C. §9620(h), and regulations issued thereunder. 

At least thirty (30) days prior to any conveyance, DOl shall 

notify the other Parties of the provisions made for the continu~d 

operation and maintenance of any response act~on or system 

installed or implemented pursuant to this Agreement. USEPA, DA 
" 
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and lEPA will review any such proposed conveyance with regard to 

any effect it may have on the work to be performed pursuant to 

this 'Agreement. USEPA or tEPA review does not imply any 

authority to· restrict property conveyance. 

41. PtrBLIC PARTICIPATION 

41.1 The Parties agree that this Agreement and any subsequent 

proposed remedial action alternative(s) and subsequent planes) 

for remedial action at the NPL Site arising out of this Agreement 

shall comply with the administrative record and public' 

participation requirements of CERCLA, including Section 117 of 

CERCLA, the NCP,and USEPA guidance on public participation and 

administrative records. 

41.2 DOl shall develop a Public Involvementand Response Plan 

(PIRP) which responds to the need for an interactive relationship 

with all interested community elements, regarding activities and 

elements of work undertaken by both DOl and DA. The PIRP will 

delineate the respective roles in community relations of the 

Parties, and shall be implemented according to its terms. DOl 

agrees to develop and implement the PIRP in'a manner consistent· 

with section 117 of CERCLA, the NCP, USEPA guidelines set forth 

in USEPA's Community Relations Handbook, and any modifications 

thereto. 

41.3 The public participation requirements of this Agreement 

shall be implemented so as to meet the public participation 

requirements applicable to RCRA permits under 40 C.F.R. §124 and 

Section 7004 of RCRA, if RCRA is an ARAR for the action. 
·1 
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41.4 Any Party issuing a formal press release to the media 

regarding any of the work required by this Agreement shall advise 

the other Parties of such press release and the contents thereof, 

at least two (2) business days before the issuance of such press 

release and of any subsequent changes prior to release, unless 

the release is to provide the public with 'emergency information 

in which case the Party making the release shall provide it to 

the other Parties as soon as possible. 

41.5 . 001 'agre"es "it "shall take over and maintain the existing 

administrative record at or near the Refuge in accordance with , 
Section 113{k) of CERCLA and Subpart I of the NCP, 40 C.F.R. 

§300.800 et seq. The administrative record shall be established 

and maintained in accordance'with current and future USEPA·policy 

and guidelines. A copy of each document placed in the 

administrative record subsequent to its transfer by USEPA to DOl 

will be provided to USEPA, DA and IEPA if not provided 

previously. The administrative record index developed by 001 

shall be updated and supplied to USEPA, DA and IEPA on at least a 

quarterly basis. DA shall select and provide to DOl the records 

that will comprise the administrative record for the OU(s) for' 

which DA is the Lead Department. Maintenance by 001 of that 

portion of the administrative record covering OU{s) for which DA 

is the Lead Department under this Agreement shall be addressed in 

the MOA between 001 and DA. 

41.6 DOl agrees it shall follow the public participation 

requirements of CERCLA Section 113(k) and comply with any 

" 
87 

... ! -

~ . .\".. 

.. ';1,-; 



qui dance and/or regulations issued by USEPA with respect to such 

section. 

42. PUBLIC COKKENT 

42.1 Within fifteen (15) days of the date of the signatu,re of 

USEPA, which will sign last, USEPA shall announce the 

availability of this Agreement to the public for review and 

comment. USEPA shall accept comments from the public for a 

period of forty-five (45) days after such announcement. At the 

end of the comment period, USEPA shall transmit to the other 

Parties all comments received during the comment period. All 

Parties shall review these comments and--

42.1.1 Determine that the Agreement should be made 

effective in its present form, in which case DOl, DA and IEPA 

shallbe'so notified in writing by USEPA, and the Agreement shall 

become effective on the date said notice is received; or, 

42.1.2 Determine that modification of the Agreement is 

necessary, in which case the Parties will meet to discuss any 

necessary changes. Upon agreement of the Parties to any changes, 

the Agreement will be re-executed with the agreed to changes 

included. 

42.2 In 'the event of significant revision or public comment, 

notice procedures of Sections 117 and 211 of CERCLA shall be 

followed and a responsiveness summary shall be published by the 

USEPA. 

I 
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43.. TERMINATION 

43.0 The provisions of this Agreement shall be deemed 

satisfied upon receipt of written notice from USEPA, with 

concurrence of lEPA, that DOl and OA have demonstrated, to the 

satisfaction of USEPA and lEPA, that all of the terms of ·this 

Agreement have been completed. Upon such demonstration by DOl 

and_OA, said written notice shall not be unreasonably withheld or 

delayed. 

44. EFFECTIVE DATE 

44.0 This Agreement is effective upon issuance of a notice to 

the Parties by USEPA following implementation of section 42. The 

effective date shall be the date upon which the notice is 

received by the Parties. 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 
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IT IS SO AGREED: 

Ed Cass dy. . 
Deputy Assistant Se retary of the Interior 

for Policy, .Manaqement, and Budqet· 
O~S~ Department ot the Inte~ior 

Lewis D. Walker 
,Deputy Assistant Secretary ot the Army 

for Environment, safety and 
'Occupational Health 

~/~~ 
Valdas • Ad 
Regional Adm nictrator 
U.s. Environmental Protection Agency 

Reqion V 

Mary A. Gade . 
Oirector of the Environmental 

Protection Agency ~. 
state of Illinois 
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STUDY SITES 

Name 

Area 11 South Field 
Area 11 North Field 
Area 11 Acid Pond 
D AreaSE Drainage Channel 
D Area North Lawn 
D Area Southwest Drainage Channel 
P Area Northwest Drainage Channel 
waterworks North Orainage Channel 
P Area Southeast Drainage Channel 
P Area North 
Area 14 Impoundment 
Area 14 Change House 
Area 14 Solvent Storage Drainage Ditch 
Area 7 Plating Pond 
Area 7 Industrial Site 
Job Corps Landfill 
Area 13 Loading Platform 
Area 13 Bunkers 
D Area South Drainage Channel 
Southeast Corner Field 
Old Refuge Shop Drainage Pool 
Pepsi-West Drainage Ditch 
Crab Orchard Creek at Marion Landfill 
Crab Orchard Creek Below Marion STP 
Crab Orchard Creek Below 157 Dredge Area 
Water Tower Landfill 
Fire station Landfill 
Refuge control 
Munitions Control 
Area 9 Landfill 
Area 9 Building Complex 
Crab Orchard Lake 
Area 9 East waterway 



UNITED STATES DEPARTMENT OF THE INTERIOR 

and 

UNITED STATES DEPARTMENT OF THE ARMY 

HEHORANDtlH OF AGREEMENT 

for 

CRAB ORCHARD NATIONAL WILDLIFE REFUGE 

WHEREAS: 

The Crab Orchard National wildlife Refuge is located near 

Carterville, Illinois, on property 'o,wned by the united States and 

under the jurisdiction and control of the united states 

Department of the Interior (DOI). 

A portion of the Refuge was formeriy under the jurisdiction 

and control of the United states Department of the Army (DA). 

The United. States Environmental Protection Agency (USEPA) 
I ". 
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proposed the listing of the Refuge on the National Priorities 

List and finalized the listing of the site in 1987. 

DOl, OA, USEPA and the Illinois Environmerital ~rotection 

Agency (lEPA), contemporaneously with this Memorandum of 

Agreement (MOA), will enter into a federal facility agreement 

(FFA) under-Section 120 of CERCLA, 42 U.S.C. §9620, providing for 

responsibility and procedures for response actions to be 

conducted on the NPL Site. 

USEPA has designated four (4) Operable units (OU) on the NPL 

Site, including the PCB Areas OU, the Metals Areas OU, the 

Explosive/Munitions Manufacturing Areas OU, and the Miscellaneous 

Areas OU. The limits of these four (4) OUs are further described 

in the FFA. 

Pursuant to a request from DOl, DOl and OA have agre~d that 

OA shall assume authority under section 120 of CERCLA, Executive 

·Order No. 12580, and theNCP as the lead agency (defined in 40 

C.F.R.§300.5) for the Explosive/~unitions Manufacturing Areas OU 

in order to allow site response actions to proceed effectively 

and effic;iently. 

Neither DOl nor DA admits any liability under any law, 

regulation or policy for response actions on any portion of the 

NPL Site. 
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001 and DA enter into this MOA under the authorities 

enumerated in Section 3 of the FFA and the Economy Act, 31 U.S.C. 

§1535. 

NOW, THEREFORE, DOl and DA (the Agencies) hereby agree to 

the following provisions of this MOA: 

1. FEDERAL FACILITY AGREEMENT: This.MOA applies to the 

remedial actions being-performed under the FFA as they relate to 

the DUs and any other study areas to which the FFA applies. 

2. DEFINITIONS: The definitions provided in CERCLA, the 

NCP, and the FFA shall control the meaning of the terms used in 

this MOA unless clearly indicated otherwise in the text. 

3. LEAD DEPARTMENT RESPONSIBXLITIES AND AUTHORiTIES: 

3.1 DOl shall assume the responsibilities ~pd 
":" ~,.,.,~. I 

authorities as the Lead .Department under the FFA, with all the 

authorities of a lead agency under Section 120 -of .. CERCLA, 

Executive Order 12580 and the NCP for the PCB Areas OU, the 
-

Metals Areas OU and the Miscellaneous Areas.OU, including 

performing or arranging for the performance of all necessary or 

requir~response actions. This includes the authority to_take 
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",thaj;.J!,ver. enforcemen~ .. ,;actions, ,a,re app~opri~t~, or to enter into 

settlement agreements to the extent allowed by law with entities 

not party to this MOA or the FFA. 

3.2 DA shall assume the responsibilities and 

authorities as the Lead Department under the FFA, with all the 

authorities of a lead agency under section 120 of CERCLA, 

Executive order 12580 and the NCP for the Expiosive/Munitions 

Manufacturing Areas OU, including performing or arranging for the 

performance of all necessary or required response actions 

including long-term operation and maintenance. After completion 

of the installation or construction phase of the OU an~ 

finalization of the OU closeout Report pursuant to Section 11 of 

the FFA, DA may, 'at its option, pay to DOlor to a third party 

the cost, adjusted to present day dollars, of the operation and 

maintenance for the OU and DOl shall assume the Lead Department 

responsibilities and authorities for long-t,erm operation and 

maintenance for all of this OU; provided': however, that such. 

assumption of responsibilities and authorities shall not e~end 

to newly discovered contamination or significantly chang~~ 

remedial requirements resulting from the five-year reviews 
-

conducted under section 22 of the FFAor to failure of the 

remedy. The cost of operation and maintenence can be 

renegotiated at the time of and based upon the results of the 

five-year reviews conducted under s~ction 22 of the FFA. The 

authority .. of .OA· for .. this OU includes the authority to undertake 

. ~nforce)llen~ ... actions .. or enter" iI)to ... settlement a9're~ents to the 
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extent allowed by law with any entities not a party to this MOA 

or to the FFA. The authorities of DA for this OU shall be the 

same as for any active installation currently under the 

jurisdiction and control of DA, and the provisions of the DERP 

and implementing regulations shall apply to the activities of DA 

concerning this OU. 

4. NEW WORK: If additional areas are identified on the 

Refuge which require response action under CERCLA as part of the 

NPL Site, DOI or DA may recommend, in writing, which agency shall 
, , 

act as the Lead Department under the FFA with responsib~lity for 

the response actions. __ This recommendation will be made according 

to the procedures established in Subsection,7.5.4 of the FFA. If 

DOI and OA do not agree in accordance with Subsection 7.5.4 of 

the FFA on which agency shall act as the Lead Department for any 

new study area, the matter shall be referred for dispute 

resolution in accordance with parag~aph 10 of this MOA. If DA 

becomes the Lead Department under the FFA for any new study 

areas, then its'authorities and responsibilities -as the Lead 

pepartmen't will be the same as described above for the 

Explosive/Kunitions Manufacturing Areas OU. 

S. TRANSFER OF WOHI: subject to and in compliance with the 

provisions of Subsection 7.S.4"of the FFA, the following 

provisions shall govern 'the transfer of work between the 

Age~ci~s, ex~ept that any areas or OUs for which work has, been 
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arranged under a consent decree with a private party shall not be 

subject to transfer between the Agencies. Paragraph 9 of this 

MOA sha·ll govern the resolution of claims between the Agencies 

for the work. 

5.,L If r" during ·the conduct of response actions 'on 'any· 

au, except those areas subject to a consent decree, DOI or DA 

determines that a preponderance of evidence exists that the other 

Agency is responsible for all or a portion of the study areas 

within the au, the Agency shall present in writing all evidence 

'not otherwise provided to the other Agency concerning 

responsibility for or allocation of liability for the area(s), 
. . 

including any known re:;ponsibility or liability of other persons 

or entities. DOl and DA shall then commence good faith" 

negotiations to resolve the issue of such responsibility'or 

allocation. Such responsibility or aliocation shall be assigned 

between the two Agencies in accordance with the standards used to 

determine liability under section 107 of CERCLA, 42 U.S.C. §9607. 

These negotiations shall be·initiated between the project 

Managers but may be referred to dispute resolution under 

paragraph 10 by either Agency after thirty (30) days. Pending 
~ . . 

resolution of these negotiations, the responsibilities and 

authorities to act as Lead Department as describ~d above shall. 

not shift, and the Agency acting as the Lead Department shall 

continue the ongoing work. 

5.2 If, as a result of dispute resolution or 

negoti~ions conducted under· paragraph 5.1,the·Aqencies agree 
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that DOl, or DA should assume responsibility and authority for any 

portion of an OU where response action work is ongoing, and for 

,which the other Agency has acted as the Lead Department under 

paragraph 3, above, then DOl and DA shall notify all Parties to 

the FFA, and the responsible Agency shall then assume all 

obligations and authority for further response actions under the 

FFA for the ,designated portion of the OU. Any agreement for the 

transfer of work responsibility shall be accomplished by an 

amendment to this MOA pursuant to paragraph 13, and the timing of 

the transfer shall be stated in ~he amendm~nt. An assumption of 

responsibilities under this paragraph shall not be an admission 

of liability for any purposes concerning the affected area; and 

shall not affect the ability of the Agency accepting the 

responsibility to seek the performance of work, the recovery of 

costs, or the assessment of other damages from persons or 

entities not a party to this MOA or the FFA. 

6. ADHINl:STRATIVE RECORD: DOl agrees that it shall 

maintain the Administrative Record required by CERCLA and the NCP 

for the NPL Site at the Refuge. This includes maintenance of the. 
-

Administrative Record for the Explosive/Munitions Manufacturing 
. ." ',; .... 

Areas OU. DA shall submit documents for the OUs.for which it ~s 

the Lead Department to DOl for inclusion in the Administratiye 

Record in a.form which complie~ with the applicable provisions of 

the NCP and shall provide an index of the documents it submits. 

DOl shall prepare and be responsible for, and DA shall work with 
/ 

7 

,. 

;' 
\ 

'--. 



and advise DOl in preparing, the Public Involvement and Response' 

Plan for the NPL Site. 

7. PRP iNVESTIGATiON: 

7.1 DOl and OA have initiated and OA has contracted 

for a potentially responsible party (PRP) investigation to locate 

evidence and evaluate liability of all persons or entities 

concerning all of the NPL site. DO! and OA shall continue and 

complete this investigation. DA has provided and shall continue 

to provide to DOl the opportunity for timely review and comment 

on all procurement scopes of work and dra~t reports developed 

pertaining to this PRP investigation. OA shall provide to DO! 

copies of all final reports of this investigation and one 

complete set of all records and documents collected for, or 

utilized in, the investigation, either in hard copy or electronic 

form, at the request of DOl. DOl shall receive all such reports 

and documents in confidence, as having been prepared on behalf of 

DA in anticipation of litigation. DO! shall not release any 

portion of any of the reports or supporting documents to any 
- - -

other person, entity or agency without the written adVance 
, :r 

permission, of the u.s. Army Engineer District, omaha legal 

office, for DA. 

7.2 DOl shall reimburse DA for one-half of all 

contractor costs incurred by DA for-the PRP investigati~n. DA 

has already obligated the basic cost of the contract for the 

perfo~ance of the PRP investigation. At the time this MOA is ., 
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signed, 001 shall reimburse DA for one-half of all sums disbursed 

on contracts for this investigation. DA shall submit a bill to 

DOl at Project Manager for Crab Orchard National Wildlife Refuge, 
. 

Fish & Wildlife EnhanceDent, Marion Illinois Suboffice, Rural 

Route 3, Box 328, Marion, Illinois 62959, for this sum and DOl 

shall pay the bill within forty-five (45) days of its receipt. 

Thereafter, DA shall bill 001 no more often than monthly for 

one-half of all contract disbursements for the investigation 

work, and DOl shall pay each bill within forty-five (45) days of 

receipt-of the bill. Payments by-OCI shall be made to the 

Defense Environmental Restoration Account and mailed to 

Department of Defense, ATTN: Director, Environmental Restoration 

Program Office, 206 North Washington street, Suite 100, 

Alexandria, Virginia 22314. DOl shall be allowed to review and 

copy all supporting documents for sums which are billed to it 

under this provision by DA, upon request of DOl. DA shall bear 

the expense of administering the contracts and all other DA 

agency costs relating to the PRP investigation. 

8. RECORDS: DOl and DA shall cooperate with each other 

fully and shall provide records and information to each other 

according to the procedures in section 25 of the FFA. 

g. CLAXHS: The Agencies may submit claims for allocation 

or reimbursement of response costs from each other according to 

the following procedures: 

I 
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9.1 Either Agency may submit an annual claim to the 

other Agency for any response costs it believes it is owed under 

this MOA, excluding those costs forPRP investigation expenses 

covered by parag'raph 7, by providing a written claim-- to the other 

Agency not later than the 31st of Jan~ary following the end of 

the fiscal year. All response costs for which reimbursement is 

requested and which were incurred in the pre~eding fiscal year 

shall be presented in a single submission. Except upon mutual 

agreement of the Agencies, any response costs incurred in a 

fiscal year which were not included in a request for 

reimbursement shall not be included in any succeeding year's 

request. --If, at the -conclusion of any annual cost 'review/.J~bth 

Agencies are determined to owe sums to the other, the ,amounts 

will be offset and a net amount will be established. Any amount 

found to be owed by DOl to DA shall be paid to the U.S. 

Department of Defense and mailed to Department of Defense, ATTN: 

Director, Environmental Restoration Program Office, 206 North 

Washington Street, Suite 100, Alexandria, Virginia 22314, and 

accompanied by a letter indicating it is a recovery payment to 

the DERA relating to the Crab Orchard National Wildlife Refuge 

Superfund ~ite. A copy of the payment instrument and cover 

letter shall be provided to the DA Project Manager. Any amount 

found to be owed by DA to DOl shall be paid to DOl at an address 

to be provided by DOl at a later date. Any issue concerning 

allocation or reimbursement of response costs for an OU, which 

has been decided,under thi$ paragraph 9 or the dispute resolution 
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provisions of paragraph 10, shall not be presented again by the 

claiming Agency under this MOA or otherwise unless a 

preponderence of evidence supports reopening allocation or 

reimbursement. 

9.2 Any_claim submitted under this paragraph must be 
<iP' •••. ~.: .: ..... l.. - .•••. ' •. ". -

based upon the standards used to determine liability under 
-

section 107 of CERCLA, 42 U.S.C. §9607. It shall be accompanied 

by all supporting documentation organized in a logical manner and 

referenced in the claim. It shall include all evidence available 

which may be relevant to the allocation of l~ability, including 

contributions which should be made by persons or entities no~ a 

party to this MOA or t;;he FFA. unless a determination is made not 

to pursue a claim for recovery or contribution from another 

person or entity, the Agency .. which . is . then the Lead Department 

. for the area concerned in the claim shall. initiate and pursue the 

claim, with the cooperation of the other A.gen9Y, to completion, 

including requesting the assi~tanc~ .,of EPA._under Section 23 of 

the FFA. A final determination between the Agencies on 

allocation or reimbursement of response costs which are the 

subject of a claim to another person or entity shall be deferred 

until the recovery from or contribution by that person or entity 

is finally resolved. 

9.3 .: The Agencies--agr-ee""to undertake discussion~,.-::. 

g09d faith on any such claims for response costs. Either DOlor 

'DA may consult with the united states Department of Justice_ 
f . 

,.co~c_~:nlng cases which may be, relevant to the positions_~a~~n on 
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liability of either Agency; as well as the liability of other 

entities. A decision of claims concerning an OU may result in 

,(1) a percentage allocation of response costs to be applied to 

determine sums to be reimbursed for costs incurred in the past or 

to be incurred in the future, (2) a specific sum of past costs 

to be reimbursed, (3) a transfer of responsibility for future 

work under paragraph 5 of this MOA, or (4) -any combination of 

these alternatives. It is the intent of the Agencies -to resolve 

all claim issues between the Agencies concerning an OU in a 

single decision. If authorized officials of DOl and DA reach a 

decision under this paragraph, it shall then be reduced to a 

writing signed by the authorized officials. 

9.4 Any claim for reimbursement of specific incurred 

response costs shall be accompanied by all documentation 

. available to the claiming Agency reflecting the nature of the 

costs, the incurrence of the costs, and the relationship of the 

costs to a specific OU. Claims shall be only for reasonable, 
- .. ~. -. .". 

allocable and allowable response costs, and shall not include any 

administrative costs incurred by the claiming Agency in arranging 

for the activities required by the FFA' or this MOA, or ~ny Agenc~ 

overhead or general and administrative expenses. The Agency 

receiving the claim shall be allowed access to the records of the 

claiming Agency for purposes of verifying the accuracy of. the 

claim. 

9.5 If a decision is made by the Agencies on 

all:ocation of costs between them for an OU,then the Lead 
I 
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Department may thereafter present claims for reimbursement of 

specific incurred response qosts relating to that OU. A claim 

,for response costs incurred before the allocation decision may be 

presented with the cl~im for an allocation along with all 

required cos't documentation, or it may be presented within six 

(6) months after the allocation decision. Claims for 

reimbursement of response costs incurred after the allocation 

decision may be presented on an annual basis for a fiscal year 

not later than the 31st of January following the end of a fiscal 

year. The amount to be reimbursed shall be calculated by 

applying the allocation percentages to the total accepted 

response costs. 

9.6 At least one hundred and twenty (120) days before 

the expiration of each fi~cal year, the Agencies will each 

provide to the other cost estimates for all expenses (including 

the claim i,t anticipates submitting under paragraph 9.1 of this 

MOA), reimbursable under this MOA, to be incurred during the 

." 

upcoming fi~cal year. Each Agency shall expeditiously notify the 

other Agency if it becomes aware that the cost estimates,provided 

under this paragraph are no longer substantially accurate and 

provide in their place new cost estimates. 

~(.z . DOr reserves it rights to assert: ,~ny claims". 

against DA 'for natural ~esources damag~s. 

10. DISPUTE RBSOLUTXON: Except for matters to which the 

Dispute Resolution Section, section 15, of the FFA applies, if a 
I " 
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'dispute arises under this MOA, the procedures of this paragraph 

'shall apply. 

10.1. DOl and DA agree to make reasonable efforts to 

informally resolVe all disputes at the Project Manager or 

immediate supervisor level. If resolution cannot be achieved 

informally, the procedures of this paragraph shall be i~plemented 

to resolve a dispute. 

10.2 Within thirty (30) days after any action which 

leads to or generates a dispute, the disputing Agency shall 

submit. to the other Agency a written statement of dispute setting 

forth the nature·of the dispute, the work affected by the 

dispute, if any, the disputing Agency's position with respect to 

the dispute and the information the disputing Agency is relying 

upon to support its position. 

10.3 Prior to any Agency's issuance of a written 

statement of dispute, the disputing Agency shall engage the other 

Agency in informal dispute resolution between the Project 

Managers and/or their immediate supervisors. During this 

informal dispute resolution period, the representatives of the 

Agencies shall meet as many times as are necessary to discuss and 

attempt resolution"of the dispute. 

,'10.4. The Dispute Resolution Committe~ (ORC) will 

,serve 'as a forum for resolution of disputes for which agreement 

has not "been reached through informal dispute resolution. The 

Agencies shall each designate o~e individual and an alternate to 

serve ~ the ORC. The individuals designated to serve on the PRC 
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shall ,be employed at the policy level (Senior Executive Service 

(SES) or equivalent) or be delegated the authority to participate 

.on the DRC for the purposes of dispute resolution under this MOA. 

'DOl's representative on the DRC is the Director, Region III",. U. s. 

Fish & wildlife service. DA's representative ori the ORC is the 

District Engineer, Omaha District, -U.s. Army Corps of Engineers. 

written notice of any delegation of authority from an Agency's 

designated representative on the ORC shall be provided to the 

other Agency as soon as possible after any such delegation has 

been made. 

10.5. Following elevation of a dispute to the 'ORC, the 

ORC shall have twenty-one (21) days to resolve the dispute by 

agreement and issue a written decision, signed by the 

representatives of both Agencies. If the DRC is unable to 

resolve the dispute by agreement of both Agencies within this 

twenty-one (21) day 'period, the written statement of dispute 

shall be forwarded within seven (7) days after _the close of the 

twenty-one (21) day resolution period to the Senior Execu:tiye 

-committee (SEC) "-for resolution. 

10.6. The SEC will serve as the forum forreso~~tion 

of disputes for which agreement has not been reached by the,ORC. 

DOl's representative on the SEC is the Deputy As~istant Secretary 

of Interior for Policy, Ma'nagement and Budget. DA' s 

representative on the SEC is the Deputy Assistant Secretary of 

. the Army for Environment, safety, and Occupational Health. The 

SEC members shall, as appropriate, confer, meet and exert their 
I 
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best efforts to resolve the dispute and issue a timely written 

decision, signed by the representatives of both Agencies. If 

agreem~nt on resolution of the dispute is not reached within 

twenty-one (21) days, a proposed decision concerning tbe dispute 

shall be issued by the SEC representative of the Agency for which 

the matter in dispute would involve acceptance of an additional 

l-iability, creation of an additional obligation, or recognit-ion 

or exercise of an additional authority. This proposed decision 

shall be issued in writing by the official designated above for 

membership on the SEC, and shall not be del~gated. 
. -

10.7. Within forty-five (45) days of issuance of the 

proposed decision pursuant to the procedures specified in this 

paragraph, the proposed decision shall be implemehted as a 

resolution and final decision by the Agency with responsibility 

to implement the subject matter in issue, subject to elevation of 

a dispute under Executive Order 12088, Federal Compliance with 

Pollution Control standards, or Executive Order 12146, Management 

of Federal Legal Resources, as modified by Executive Orc;1er 12.608. 

Resolution of a dispute pursuant to this paragraph of the MO~ : 

constitutes a final resolution of such dispute arising under this 

MOA and the Agencies shall abide by ali terms and condition~ of 

any such final· resolution. A copy of the final decision 

concerning a dispute which relates to the perfo+mance_of work or 

other obligations under the FFAshall be provided to the Parties 

to the rFA within seven (7) days of issuance of the final written 

determ~nation on the dispute. 
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11. FUNDING: 

11.1 Any payments to be made under the provisions of 

this paragraph shall be made only to the extent allowed by law 

and only in the manner and to the extent expressly provided for 

in Acts authorizing funds for, and appropriations to, DOlor DA, 

as the ·case may be. 

11.2 Any requirement for the payment or obligation of 

funds by DO! or DA established by the terms of this MOA shall be 

SUbject to the availability of appropriated funds. No provision 

herein shall be interpreted to 'require obligation or payment of 

funds in violation of the Anti-Deficiency Act, 31 U.S.C. §1341. 

In cases where payment or obligation of funds would constitute a 

violation of the Anti-Deficiency Act, the dates established 

requiring the payment or obligation of such funds shall be 

appropriately adjusted. 

11.3 . Funds authorized and appropriated· annually by 

congress under the DERA appropriati~n in the Department 'of 

Defense Appropriation Act and allocated by the Deputy Ass.istant 

Secretary of Defense (Environment) to DA will be the source of 

funds for DA's obligations required by this MOA consistent with 

section 211' of SARA, 10 u.s.c. chapter 160 (DERP). However,· 

should' the DERAappropriation be inadequate in any year to meet 

the total Army CERCLA implementation re~irements,the'OOD shall 

employ and DA shall follow a standardized 000 prioritization 

process which allocates that year's appropriations in amanne~ 
" 
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DRAFT 
1 which maximizes the protection of human health and the 

2 environment. ~ standardized DOD prioritization model shall be 

J developed and utilized with the assistance of EPA 2nd the states. 

4 11.4 Funds authorized and appropriated by Congress as' 

5 a line item for the Fish , Wildlife Service will be the source of 

6 I;)OI funding under this MOA. 

7 

8 12. PROJECT MANAGERS: DOl and DA shall each designate a 

9 Project Manager for the pprpose of implementing this MOA. Either 

10 Agency may change its designated Project Manager by notifying' the 

11 other Agency, in writing, ~it~in five (5) days of the change. To 

12 the maximum extent possible, communications between the Agencies 

13 concerning the terms and conditions of this MOA shall be directed 
--'-'-

14 through the Project Managers. As of the date of signature of 

15 this MOA, the addresses and the telephone numbers of the project 

16 Managers for the· Agencies to be utilized for all communications 

17 are as follo~s: 

18 

19 FOR DA: 

20 U.S. Army Corps of Engineers Omaha District 
21 215 North 17th Street 
22 ATTN: CEMRO-ED-E 
23 Omaha, Nebraska 68102-4978 
24 Telephone (402) 22~-7662 
25 Telefax (402) 221-7777 
26 

27 FOR OOI: 

28 Fish & Wildlife Service Marion Illinois suboffice 
29 ATTN~ Crab Orchard Project H~nager 
39 Crab Orchard National Wil~life Refuge 
31 Rural Route #3, Box ~-~ 
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,. 

. Marion, Illinois 62959 
Telephone 618-997-5491 
Telefax 618-997-3344 

~3. AMENDMENTS; This MOA may be amended in w~ting and 

with the agreement of authorized representatives of both 

Agencies. The effective date of any such amendment shall be 

spe~ified as a term of the amendment, except that no amendment 

will take' effect until it is executed in writing by 

representatives of both Agencies who are authorized to bind their 

Agencies to the amendment to the MOA. 

14. TERMINATION. This MOA will continue in full force and 

effect until terminated in a written agre~ment between DOl and DA ' 

or the latter of (1) deletion of the Refuge from the NPL or (2) 

completion of all Operation and Maintenance. The termination of 

this MOA shall act as a bar to the submission of further claims 

between DOI and DA relating to the conduct of response actions on 

,the NPL Site. 

,. 

15. EFFECTIVE DATE: This MOA shall be effective on the 

date of last signature by a representative of either 001 or DA or 

the effective date of the FFA, whichever occurs~later. The 

Agencies each represent that the individuals vho have signed this 

MOA on behalf of their Agency have the actual authority to 

represent their Agency for purposes of the matters addressed in 

I 
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this MOA and that their execution shall be considered to be 

binding upon their Agency. 

ON BEHALF OF THE UNITED STAT~S DEPARTMENT OF THE INTERIOR: 

Ed Cassidy l 
Deputy Assistant Secretary 

for Policy, Management & Budget 
U.S. Department of the Interior 

8-1-9/ 
Date 

ON BEHALF OF THE UNITED STATES DEPARTMENT OF,THE ARMY: 

krv.wo,~- ((/1/9/ 
Lewis D. Walker Date 
Deputy Assistant Secretary of the Army 

for Environment, Safety, and Occupational 
Health 
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