UNITZD STATES DiSTRICT COURT
SOUTHERN DISTRICT OF TEXAS
ENTERED

UNITED STATES CISTRICT COURT "’ﬁ} 11393
SOUTHERN DISTRICT CF TEXAS
HOUSTON DIVISION ,
ichael N. Milby, Clerk

By Deputy: —
Y
UNITID STATES OF AMERICA, )

)
o )
PlaintifZ, )
) .
Ve )  CIVIL ACTION NO.
)
FRENCY -IMITED, INC., et al., | H-89-2544

)
Defendants. )
)

NATURAL RESOUR ca .

opycTT

On March 7, 1990, this Court entered a Consent Decree

-
tle

between the United States of America (”"United States”) and
Defendants in this action (”"Settling Defendants”) pursuant to the
Comprenensive Environmental Response, Compensation and Liability
Act, as amended (”CERCLA”), 42 U.S.C. §9601 et seg., resolving
CERCLA liability of the Settling Defendants to the United States
arising from the release or threatered release of hazardous

substances at or from the-French Lizited Site, near Crosby,

Harris County, Texas. -Theé Consent "ecree reserved the United

States’ claims under CERCLA for damages to natural resources

which resulted from the release or z-hreatened release of

nazardcus substances at or _from the French Limited Site.
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The United Sktates, cn ktehalf cf the Secretary cf the

Intericr (”"POI”) and <he Under Secretary £cr Cceans and

Ate

0

vnere and the administrator c¢f %he National Oceanic and

itmospneric Administraticn (”MNOAA”) for the Secretary of Ccmmerce

—————e

"Tederal Trustees”), the State of Taxas (”State”) cn kehalf <
“he Texas Water Commission (”TWC”), the Texas Parks and Wildlife
epart=ent (”"TP&WD”) and the Texas General Land Office
‘"GLO") ("State Trustees”), and the Settling Defendants (listed on
ippendix “A”) now desire to resolve liability for damages for
rnjury <2, destructicn of, or lass of nétural resources which
irise under Section 107 of CERCLA, 42 U.S.C.. § 9607. Without
admissicn or finding of liability, the Parties stipulate and
agree to the entry of this Natural Resources Consent Decree
(*Natural Resources Lecree”).

THEREFORE, it is ORDERED, ADJUDGED AND DECREED as follo&s:

I. PARTIES

The parties to this Natural Resources Decree are the United
States, the State of Texas and the Settling Defendants listed on
Appendix “A” and incorporated herein.

S IT. NATUT ) G

A. Purpose.. The purpose of this Natural Resources Decree
s to provide for replacement cf natural resources injured,
iestrcyed, or lost as a result of releases of hazardous
substances at cr frem the French Limited Site.

3. Marsh Restoratjon Project. The Settling Defendants

snall .ndertake the Marsh Restoration Project (”Project”)
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iescrizsd in this Yatural Zesources Cecree in settlement

<

™

Y
c L4

1

laizs cf the Federal Trustees and the State Trustees
‘collectively the “Trustees”), under CIRCLA and applicable Sta;e
law, against the Settling Cefendants for damages resulting from
injury to, destruction of, :r loss of natural resources (the
”Trust Resources”) under the trusteeship of the Trustees as a
result cf releases of hazardous substances at or {rom the French
Limited Site.

C. Oroiject Review Group. Not later than 30 days after the
effective date of this Natural Resqpreés Decree, a Project Review
Group shall ke established consisting of cne representative each
from DOI, NOAA, TWC, TP&WD and GIO. In addition, one
representative each from the Environmental Protection Agency and
the Settling Defendants shall be appointed to serve as non-
voting ex officio members of the Project Review Group.
Responsibilities of the Project Review Group shall include
evaluation and approval of the Land identified for marsh
restoraticn: review and approval of the Marsh Restoration Plan:

and oversight of implementation of the Marsh Restoration Plan.

Decisions of the Project Review Group shall be by consensus of

the voting members.

D. ification o . Not later than 12 months after

the effective date of this Natural Resocurces Decree, the Settling

Defendants shall have acguired or cause to be acguired good title

Co 21 to 25 acres of land, suitable =o the Project Review Group

for marsh restoraticn (”Marsh Land”). This Marsh land shall ke,
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o>r shall ze nade o e, tidally linked =2 the San Jacinto River
and, .f possible, in the general vicinity of the french Limited
Site.

E. Marsh Restoraticn Plan. Not later than 13 months after

<he effective date of this Natural Resocurces Decree, the Settling

Defendants shall submit a draft_Marsh Restoration Plan (”Plan¥)
to the Project Review Group for approval. The Plan shall (1)
identify plant species, planting density, slope of surface, and
upper and lower boundaries of planting based on the natural
characteristics of nearby marsh argas;'(Z) identify any Federal,
State or local permits required, {3) include a schedule for
implementation and completion of the Project, including
identification of the anticipated date of completion of the
project and the anticipated date of conveyance of the Marsh Land
for purposes of paragraphs II.F and II.G, (4) identify a pdblic
entity which is agreeable to accepting title to the Marsh Land,
(5) identify criteria to determine when the Project is to be
considered successful and completed and (6) include a contingency

plan for restoration of the Project during the first five (5)

vears following completion.

1. Within 45 _days of receipt of the draft Plan, the

Project Review Group shall approve the Plan or disapprove the

Plan with comments.

2. Within 45 days of receipt of ccmments on the draft

Plan, Settling Defendants shall revise the Plan to incorporate

such comzents and resubmit the Plan for approval.
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3. Settling Lefendants snall ._-plement the approved

4. Upon successful izplementation of the Marsh
Restcration Plan, the Settling Cefendants shall certify to th
Trustees that the Project nhas ceen ccapleted.
| T. Restoration Fund. Mot later than the anticipated date
of completion of the Project, the Settling Defendants shall
establish a restoration fund of $30,000.00 to be maintained by
the Settling Defendants and available for restoration cf the
Marsn lLand 1f damaged due to ratural avents such as hurricane,
Nigh =zides, river flows or flood. Uée cf the restoration fund
shall ke determined by the Project Review Group. If not used
within five (S) years after ccmpletion of the Project, the

-

balance of the restoration fund shall revert to the French Site
Trust Fund.

G. Majintenance Fund. ©Not later =han the anticipated date
2f ccnveyance of the Marsh Land to the public entity identified
in the Plan, Settling Defendants shall establish a $30,000.00
maintenance fund for use by the public entity for future
maintenance of the Project.

H. Cost Rejmbursement.

1. Aggessment Costs. Not Latér-than 60 days after zhe
effective date of this Natural Resources Decree, the Settling
Cefendants shall tender the following amounts to the United

states and the State:

DOI $16,800.00



NOAA

TWC

TP&WD

GLO

Texas AG

-8 =

$13,130.00
$1,077.46
$1,745.27
$459.37

$2,520.00

The preceding amounts represent -(a) the reasonable costs incurred

by or on behalf of the Trustees in assessing the injury to,

destruction or loss of Trust Resources as a result of the release

of hazardous substances at or from the French Limited Site and

‘b) estizated future costs associated with development,

ioplementation and nmonitoring of the Marsh Restoration Plan.

These costs shall be paid by cashier’s or certified check

referencing the “French Limited Site” as follows:

As to

As to

DOI:

Check for
Departmen

Mail to:

A copy of

NOAA:

Check fcor
National

Mail to:

$16,800 payable to: ’
t of the Interior

Department of the Interior
Office of the Secretary
Fiscal Section, Room 5257
l8th & E Streets, N.W.
washington, D.C. 20240

the check should be mailed ts:

Office of Environmental Affairs
Room 2340 (PEA)

Departaent of the Interior
Washington, D.C. 20240

€23,800 ctayable to:

Oceanic & Atmospheric Administratiocn

Manager, Damage Assessment Center
Naticnal QOcean Service
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Room 425
6001 Executive Blvd.
Rockville, MD 20852

As to TWC:
Check Zor $1,077.46 payable to:
Texas Water Commission

Mail to: Roger G. Bourdeau, Chief Fiscal Cfficer
Texas Water Commission
P.O. Bex.13087, Capitol Station
Austin, Texas 78711-3087

As Tt TP&WD:

Check for $1745.27 payable to:
Texas Parks and WildIife Department

Mail to: Mr. Jim Dickinson
Deputy Director .
Texas Parks & Wildlife Departzent
4200 sSmith School Road
Austin, Texas 78744

As to GlLO:

Check for $459.73 pavable to:
Texas General Land Office

Mail to: Cheryl MacBride, Fiscal Division
Texas General Land Office
1700 N. Congress Avenue
Austin, Texas 78711

As to Texas AG:

Check for $2520.00 payablae to:
The Office of the Attorney General

Mail to: Office of the Attorney General
Environmental Protection Division
P.O0. Box 12548
Austin, Texas 78711
Attention: Nancy Lynch

A ccpy of each check and transmittal letter shall ke
sent =oa: : :

Chief, Znvironmental Enforcement Section
ZInvironment and Natural Resocurces Division
U.S. Departxment of Justice

10th & Pennsylvania Avenue, N.W.
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Washington, 2.C. 22530

-

2. TSuture Costs. The Trustees will continue tc¢ incur costs

in connection with development, :aplementation and monitoring of

~he Marsa Restoration Plan. All ccsts in excess of the amounts

identified in Section II.H. incurred by the Trustees prior to the

expiration of five (5) years from the date of completicn of the
Project shall be fully reimbursed by the Settling Defendants.
The Trustees will provide the Settling Defendants with an annual
itemized statement of costs. Fayment shall be made within 60

days of receipt of each statement, iﬁ the manner provided in

Secticn II.H.

I. Stipulated Penalties. The Settling Defendants shall pay

stipulated penalties for failure to comply with the requirements

of this Natural Resources Decree as follows:

1. Failure to timely identify the land

pursuant to Section II.D. $1000/day
2. Failure to timely submit or resubmit

the Marsh Restoration Plan pursuant

to Section II.E. $1000/day
3. Failure to establish the Restoration

Fund pursuant to Section II.F. $1000/day
4, Failure to establish the Maintenance

Fund pursuant to Section II.G . $1000/day
5. Failure to timely pay costs pursuant

to Section II.H. $1000/day
6.

Failure to timely comply with the
schedule in the Marsh Restoraticn

Plan for completion of work pursuant

to Section II.E. $1000/day
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Stirpulated cenalties snall ze raid by cashier’s or

certified check within 60 days cf receipt of demand. Penalties

shall te divided equally tetween the United States and tle State

- b

and raid as follows:

As to the United States: .
Check payable to the ”"Treasurer of the United States”

_ Mail =o: United States Attormey

515 Rusk
Houston, Texas 77002
Attn: Chief, Civil Division

AS to the State:

Checx payable to “The Qffice of the Attorney General”

Mail <o: Office of the Attorney General
Envircnmental Protecticn Division
P.0O. 3Box 12548
Austin, Texas 78711
Attn: Mancy Lynch

J. QRispute Rescolution. The following dispute resolution

provisions shall govern disputes arising under this Natural .

Resocurces Decree.

1. Any dispute that arises with respect tc the meaning

or application of this Natural Resources Decree shall, in the

first instance, be the subject of informal negotiations between

the Parties to this Natural Rescurces Decree. The Settling

Defendants shall commence informal negotiations by notifying the
Trustees in writing that dispute resoluticn is being invoked.

Informal negotiations shall not extend beyond thirty (30) days

from the date of receipt of such notification unless the Parties

agree otherwise in writing.

2.

If the dispute cannot be resolved through informal

negotiaticn, the Settling Defendants may file a petition with the



_lo_
Cour+= racuestTing the Ccurt <2 near and rasolve the dispute. The
cetiticn shall describe the nature of the dispute and Include a

srepesal for its resolution. The filing of the petitis

requesting the Court to resolve a dispute shall not in and of

itself act to postpcne the deadlines which have been established
'Efor Settling Defendants to meet ;ngir obligations under this

Natural Resources Decree or stay the accrual of stipulated

penalties. However, the obligation to pay stipulated penalties

shall ke stayed ctending resoluticn of the dispute. The Parties
shall nave thirty (30) days in which to respond to the petition.
K. Zndemnjficaticn. Settling Defendants shall indemnify,

save and hold harmless the United States and the State from any

and all claims, causes of action or liabilities arising from the

negligent acts or omissions or willful misconduct of Settling

Defendants in implementing this Natural Resources Decree.

L. gCgovenant Not To Sue.
1. Except as provided herein, Consent Decree Sectiocns

KVII (Covenant Not to Sue),. XVIII (De Minimis Settlement) and XIX

(Owner/Operator/ Transporter Settlement) are modified to delete
the exception for claims for damages to natural resources, and as
modified are expressly incorporated in this Natural Resources
Decree.

2. Except as provided harein, the State covenants not

<0 sue, or <Take administrative action against, the Settling

-efendants Ior any and all civil liability to the State for

causes of action for injury to, or destruction or loss of natural
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resources at <the Ffrencn Llimited Site under ZIZIRCLA or applicable
taws of the State of Texas.
3. The United States and the State expressly reserve
thelr response authority under CERCLA or other applicable federal
or state law with respect t©2 the Marsh Land and the Marsh

Restoration Project.

———

IIT. CONFORMING MODIFICATIONS TO THE CONS D
A. The following previsions of the Consent Decree are
nodified to conform to this Natural Resources Decree:

(1) Section XVII.C. (Covenant Not to Sue) is modified
by inserting ”and” follcwing the ”;7 at the end of the paragraph
C.(4): by replacing ”:; or” with *.” at the end of paragraph
C.(S): and by deleting paragraph C.(6) in its entirety.

{(2) Section XVIII.B (De Minimis Settlement) is
modified by deleting paragraph B.(l) in its entirety: and
paragraph B.(2) is modified by replacing ”7(2)” with ~“(1)~.

(3) Secticn XIX.A. (Owner/Operator/Transporter
Settlement) is modified by deleting paragraph A.(l) in its
entirety; and paragraph A.(2) is modified by replacing #(2)” with
T,

(4) Exhibit ”A” to Appendix C (French Site Trust

Agreement) 1s medified ty the revised Exhibit ”A” attached

hereto.

B. Except as expressly provided for in this Natural

Resources Cecree, the Ccnsent Decree remains unchanged and in
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f£2ll Icrce and effect and the rreovisions thereof are lnccergerated
merein T3 the extent applicable.
IV. ZUBLIC coMM
This Natural Resources Cecree is subject to the public
comment requirements of Secticn 122 of CERCLA.
V. % r
This Natural Resources Decree is effective upon the date of

its entry by the Court.

SIGNED aRd—ENTERED this (O#—dAY of Mﬁﬁch‘- , 199 2.

, /
=R

UNITED STATES OISTRIGE JUDGE
LYNN N Hderes




