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UNITED STATES DiSTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

~NTEREO 

UNITED STATES ~ISTRICT COURT 
SOUT::E?.!T C:::STRIC-: 8F TEXAS 

HOUSTON DIVISION 

• I r"" i '1""93 -~,'" 1::1 

CNITE~ STATES OF AMERICA, 

Mchael N. Milby, CI~~/ 
By Deputy: /Y-i. ~ 

v. 

FRENC~ ::":!1ITED, 

Plainti==, 

INC. / II li· / 

Defendants. 

I 
) 

- ) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. 

H-69-2544 

NATVRAL ~ESOURCES C~NSENT OECREE 

!NTROPUC;;ON 

On March 7, 1990, this Court entered a Consent Decree 

between the United states of America (WUnited states·) and t~e 

Defendants in t~is action (WSettling Defendants W ) pursuant to the 

comprehensive Environmental Response, compensation and Liability 

Act, as amended (WCERCLAW) I 42 U.S.C. §9601 ~ ~., resolving 

CERC~ liability of the Settling Defendants to the United States 

arising from the release or t~reatened release of hazardous 

substances at or from the-=-Erench Li:::lited Site, near Crosby, 

Harris County, Texas ... ·TIle Consent :::::ecree reserved the United 

states' claims "under CERC~ for damages to natural resources 

Nhic~ ~esulted from the ~elease or ~~reatened release of 

~azar~ous substances at or-from the French Limited Site. 

.--.. 
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:~e ~~i~ed S~ate5. =~ tenal: ~f ~~e Sec=e~arf cf ~~e 

:~~e=~~= ("DOl") and ~~e Cr.der Secre~ary :or Oceans and 

;t~cs~here and the Adminis~rato= of the National Oceanic and 

.!,.t-::.ospheric Administ=ation ("!lOAA") :or ~he Secretary of Commerce 

":ede=al :'=ustees") I -:~e St.ate of ':'exas ("state") en cehalf ~f 

,:~e Texas Water Commission ("TWC"l, the Texas Parks and Wilcilife. 

:epar~=ent ("TP&WD") and the Texas General Land Office 

("GLOW) ("state Trustees") I and the Settling Defendants (listed on 

.;ppenciix /lA") now desire to resolve ·liability for damages for 

~~jur! ~~, destruction of, or :oss of na~ural resources ~hich 

~rise uncier See~ion 107 of CERCLA, 42 U.S.C. § 9607. Without 

admission or finding of liaoility, the Parties stipulate and 

agree to the entry of this Natural Resources Consent Decree 

("Natural Resources Decree"). 

:'REREFORE, it is ORDERED, ADJUDGED AND DECREED as follows: 

I. PARTIES 

:~e parties to this Natural Resources Decree are the United 

3tates, t.he State of Texas and the Settling Defendants listed on 

Appendix "A" and incorporated herein. 

II. ~rAr,","AAL ?;SOtlBCE p.OOGES 

A. pyrpose.- The purpose of this Natural Resources Decree 

:5 to provide for replacement of natural resources injured, 

-:'estroyed, or lost as a result of releases of hazardous 

substances at or from the French Limited Site. 

3. ~arsh Restoration Project. The Settling Defendan~s 

shal:''':':laenake the Harsh Restoration Project ("Project"') 
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iesc::-::::ed :.:-. ":.:'is ~ratt:ral :.esot.l::-ces :ec::-ee 1.:1 se'C,,:2.emen'L '- _ ?ll 

=lai:s =f t~e Federal :=us~ees and the state T::-us'Cees 

:collec:::'TJely 'l:he It'!'rus~ees") I '-lnder C::"~C!.A and applicable state 

law, agains~ the Settling Cefendan~s for damages resulting from 

~njurl t~, ~estr~c~ion of, =r loss of natural resources (the 

"'!'rus~ Resources"') under the trust~eship of the Trustees as a 

result of releases of hazardous substances at or =::-om the French 

::..imited Site. 

C. ?roject Review Group. ~ot later than 30 days after t~e 

effect::"'/e date of t!"l.is Natural Reso,urces Decree, a Proj ect Review 

Group shall be established consisting of one representative each 

from DO I, ~10AA, !'We, IF & WD and G La. In addition, one 

representative each from the Environmental Protection Agency and 

the Settling Defendants shall be appointed to serve as non­

voting gx officio members of the project Review Group. 

Responsibilities of the Project Review Group shall include 

evaluation and approval of the Land identified for marsh 

restoration: review and approval of the Marsh Restoration Plan; 

and oversight ot implementation of the Marsh Restoration Plan. 

Decisions of the Project Review Group shall be by consensus of 

the voting members. 

D. Identfticatia~ af Land. Not later than 12 months after 

the effective date of this Natural Resources Decree, the Settling 

Defendants shall have acquired or· cause to be acquired good title 

to 21 t~ 25 acres of land, suitable to the Project Review Group 

:~r ~ar5h restoration (WXarsn ::..and·). This Marsh :and shall be, 
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~r shal: ~e cade t~ teo :~jal:~ l~~ked t~ t~e San ;acin~o ~iver 

and. ~f possible, i~ ~~e general ~lcinity of t~e French Li~ited 

Site. 

E. Marsh Restoration ?lan. ~ot later than 18 months after 

the effective date of t!1is ~;atural Resources Decree, the Settling 

wefendants shall submit a draft_M~rsh Restoration Plan (*Plan l
) 

to the Project Review Group :or approval. The Plan shall (1) 

iden~if, plan~ species, plan~ing density, slope of surface, and 

~pper and lower boundaries of planting based on the natural 

characteristics of nearby ~arsh areas, "(2) identify any Federal, 

state or ~ocal permits required, (3) include a schedule for 

implementation and completion of the Project, including 

identification of the anticipated date ot completion at the 

project and the anticipated date of conveyance of the Marsh Land 

for purposes of paragraphs r:.F and II.G, (4) identify a public 

entity which is agreeable to accepting t~tle to the Marsh Land, 

(5) identify criteria to determine when the Project :s to be 

considered successful and completed and (6) include a contingency 

plan for restoration of the Project during the first five (5) 

years following completion. 

1. Within 45 ~ays of receipt of the draft Plan, the 

Project Review Group shall approve the Plan or disapprove the 

Plan with comments. 

2. Within 45 days of receipt of comments on the draft 

?lan, Sett~ing Defendants shall revise the Plan to incorporate 

such co~ents and reSUbmit ~~e Plan for approval. 
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3. Sett~~~g Oefenda~~s shall ::plement the approved 

?lan. 

4. Upon successful i=plemen~ation of the Marsh 

Restcra~ion Plan, ~he Settling Cefendants shall certify to the 

:=~s~ees ~hat ~he P~ojec~ has ceen c~~pleted. 

- . Restoratiqn Fund. ~rot ~ater than the anticipated date 

of completion of the P~oject, ~he Settling Defendants shall 

es~ablish a restoration fund of $30,000.00 to be maintained by 

~he Settling Defendants and available for restoration of the 

:~arsh :and i: damaged due to natural events such as hurr:cane, 

~igh ~~des, river :lows or flood. Use of the restoration fund 

shall ce determined by the Project Review Group. If not used 

~ithin five (5) years after completion of the project, the 

balance of the restoration fund shall revert to the French Site 

Trust Fund. 

G. ~aintenance Fund. ~ot later than the anticipated date 

~f conveyance of the Marsh Land to the public entity identified 

~n t~e Plan, Settling Defendants shall establish a $30,000.00 

~aintenance fund for use by the public entity for future 

~ain~enance of the Project. 

H. Cost Reimbursement. 

1. Assessment Costs. ~ot :ater than 60 days after ~he 

effec~ive date of this Natural ~esources Decree, the Settling 

:efendan~s shall tender the following amounts to the United 

3tates and the State: 

DOI S16,800.00 
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513,:'30.00 

51,077.46 

TP&WD $1,745.27 

GLO $459.37 

Texas AG $2,520.00 

~he preceding amounts represent-(a) the reasonable costs incurred 

~y or on behalf of the Trustees in assessing the injury to, 

destruction or loss of Trust Resources as a result of the release 

~f hazardous substances at or f=om the French Limited Site and 

:b) esti=ated f~t~re costs associated with development, 

~~plementation and wonitoring of the Marsh Restoration Plan. 

These costs shall be paid by cashier's or certified check 

referencing the ~French Limited Site· as follows: 

As to DOl: 

Check for $16,800 payable to: 
Department of the Interior 

Mail to: Depa~ent of the Interior 
ottice of the Secretary 
Fiscal Section, Room 5257 
18th' E streets, N.W. 
washinqton, D.C. 20240 

A copy of t~e check should be mailed to: 

As to NOAA: 

Office of Environmental Affairs 
Room 2340 (PEA) 
Decart~ent of the Interior 
Washinqton, D.C. 20240 

C~eck for S:3,800 ~ayable to: 
~ational Oceanic & Atmospheric Administration 

~ail to: ~anaqer, ~amaqe Assessment Center 
~lational Ocean Service 
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As ~o me: 
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Room ~25 
6001 Executive Blvd. 
Rockville, ~o 20852 

Check fer S1,077.46 payable to: 
Texas Water Commission 

Mail to: Roger G. Bourdeau, Chief Fiscal Officer 
Texas Water Commission 

As t:::l TP&:WD: 

P.O. Box_+JOS7, capitol Station 
Austin, Texas 78711-3087 

Check for $1745.27 payable to: 
Texas Parks and Wildlife Department 

Mail to: Mr. Jim Dickirison 
Deputy Director 

As to Gte: 

Texas Parks & wildlife Depart~ent 
4200 Smith School Road 
Austin, Texas 78744 

Check for $459.73 payable to: 
Texas General Land Office 

Mail to: Cheryl MacBride, Fiscal Division 
Texas General Land Office 
1700 N. Congress Avenue 
Austin, Texas 78711 

As to Texas AG: 

Check for $2520.00 payable to: 
The Office of the Attorney General 

Mail to: Oftice of the Attorney General 
Environmental Protection Division 
P.O. Box 12548 
Austin, Texas 78711 
Attention: Nancy Lynch 

A c=py of each check and transmittal letter shall be 

Chief, Environmental Enforcement Section 
~nvironment and Natural Resources Division 
U.S. Deoart~ent of Justice 
lOth & Pennsylvania Avenue, N.W. 
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~ashington, J.e. 2J530 

2. :ut~re Costs. ~he T=us~ees will continue to incur costs 

in connec~ion with development, :~plementation and monitoring of 

~~e ~arsn Restoration Plan. ~ll costs in excess of t~e amounts 

iden~i:ied i~ Section II.H. :ncurr~d by the Trustees prior to the 

expiration of five (5) years from the date of completion of the 

Project shall be fully reimbursed by t~e Settling Defendants. 

~he ~=us~ees will provide the Settling Defendants with an annual 

:~em~zed sta~ement of costs. ?ayment shall be made wit~in 60 

days of receipt of each statemen~, in the manner provided in 

Sec~ion II.H. 

I. stjpulated Penalties. ~e Settling Defendants shall pay 

stipulated penalties for failure to comply with the requirements 

of this Natural Resources Decree as follows: 

1. Failure to timely identify the land 
pursuant to section II.D. SlOOO/day 

2. Failure to timely submit or resubmit 
the Marsh Restoration Plan pursuant 
to Section II.E. $lOOO/day 

J. Failure to establish the Restoration 
Fund pursuant to Section II.F. SlOOO/day 

4. Failure to establish the Maintenance 
Fq.nqpursuant to Section II.G $lOOO/day 

5. Failure to timely pay costs pursuant 
to Section II.H. SlOOO/day 

6. Failure to timely comply with the 
schedule in the ~arsh Restoration 
Plan for completion of work pursuant 
to Section II.E. SlOOO/day 
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Sti;ulatad ~enalt:es 5~al: =e ~aid by cashier's or 

::en::ied check '..;ithin 60 days 0: :-eceipt of demand. ?enalties 

shall be divided equally =et~een ~~e United states and the State 

and paid as follows: 

As t~ the Dni~ad States: 
Check payable to t~e d~=easurer of the United States M 

Mail to: United States Attorney 
515 Rusk 
Houston, Texas 77002 
Attn: Chief, Civil Division 

As to the State: 
CheCK payable ~~ "~he Office qf the Attorney General M 

Mail t~: Office of t~e Attornev General 
Envi=onmen~al Pro~ec~lon Division 
P.O. Box ~2S48 

Austin, Texas 78711 
Attn: Nancy Lynch 

J. Dispute Resolution. The following dispute resolution 

provisions shall govern disputes arising under this Natural ' 

Resources Decree. 

1. Any dispute that arises with respect to the meaning 

or application of this Natural ~esources Decree shall, :n the 

first instance, be the subject of informal negotiations between 

the Parties to this Natural Resources Decree. The Settling 

Defendants shall commence info~al negotiations by notifying the 

Trustees in writing that dispute resolution is being invoked. 

Informal negotiations shall not extend beyond thirty (30) days 

from the date of receipt of such notification unless the Parties 

agree other~ise in writing. 

2. :f the dispute canno~ be resolved through infor:al 

negotiation, the Settling Defendants may :ile a petition with the 
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C::ur-: req1!es"C.:':1g t.!1e C::ur-: -:':J :--.ear and resol'/e t!1e dispute. :!1e 

~e"C.:'~:'..::n shall describe t!1e nature of the dispute and :'nclude a 

~rcpcsal :or i-:s resolut:'on. 7he filing of the petit:'..:Jn 

requesting the Cour~ to resolve a dispute shall not in and of 

~-:selt ac"C. ~:J postpone t!1e deadlines which !1ave been es"C.ablished 

"". for Settling Defendants to meet _t~eir obligations under this 

~atural Resources Decree or stay the accr~al of stipulated 

penalties. However, the obligation to pay stipulated penalties 

shall be stayed pending resolution of the dispute. The Parties 

shall ~ave thirty (30) days in which to· respond to the petition. 

K. -ndemnification. Settling Defendants shall :'..ndemnify, 

save and hold harmless the United States and the State from any 

and all claims, causes of action or liabilities arising from the 

negligent acts or omissions or willful misconduct of Settling 

Defendants in implementing this Natural Resources Decree. 

L. Covenant ~ot ~o Sue. 

1. Except as provided herein, Consent Decree Sections 

XVII (Covenant Not to Sue)T- XVIII (De Minimis Settlement) and XIX 

(Owner/Operator/ Transporter Settlement) are modified to delete 

~he exception for claims for damages to natural resources, and as 

modified are expressly incorporated in this Natural Resources 

Decree. 

2. Except as provided harein, ~he state covenants not 

':0 sue, or ~ake administrative- action agains-c,- the Settling 

~efendants for any and all civil liability to the State for 

causes of action for injury to, or destruc~ion or loss of natural 
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=esources a~ ~he F=ench :~~ited Site under C~RCLA or applicable 

:aws of the State of Texas. 

3. The United states and the State expressly reserve 

~heir response authority under CERCLA or other applicable federal 

~r ~~ate law with respec~ t~ ~~e Marsh Land and ~~e Marsh 

Restoration Project. 

III. CONFORMING ~·!ODIF!CATIONS TO THE CONSENT DECREE 

A. The following provisions of the Consent Decree are 

~odified to conform to this Natural 'Resources Decree: 

(1) Section XVII.C. (Covenant, Not to Sue) is modified 

by i~serting Wand- :ollcwing the H;_- at the' end of the paragraph 

C.(4): by replacing -; or- with -0- at the end of paragraph 

C. (5); and by deleting paragraph C. (6) in its entirety. 

(2} Section XV!!I.B (De Minimis Settlement) is 

modified by deleting paragraph B. (1) in its entirety: and 

paragraph 8.(2) is modified by replacing W(2)- with -(1)-. 

(3) Section XIX.A. (Owner/Operator/Transporter 

Settlement) is modified by deleting paragraph A.(l) in its 

entirety; and paragraph A.(2) is modified by replacing -(2)- with 

"(1)". 

(4) Exhibit WA- to Appendix C (French Site Trust 

Agreement) is modified by the revised Exhibit -A- attached 

hereto. 

8. Except as expressly provided for in this Natural 

Resources Cecree, the Ccnsent Decree remains unchanged and in 
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:~ll ::r~e :nd ef:ec~ and ~~e ~r=visions ~~ereof are ~nccr;or:~ed 

~erein ~~ ~~e ex~ent applicable. 

IV. ?TJ'9!.rc COMMENT 

7his ~atural Resources Cecree is subjec~ to the public 

v. ':FFECI!YE DATE 

This ~atural Resources Decree is effective upon the date of 

its entr/ by the Court. 

I () 11;-day of !v71tt2GH- , 199 3. 


