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Honorable Judge Ro ein 

I 
Ii 
,~ ENWERED 
~=lOCGE R~EIVED 

MA~T ~2TT:OOO + PM : 
ft~iii.K U.!. C!$l'RICT COUR ON . 

WlllIl\N olaTRICT OF WASHI. I)IiPUlJ 
.R I 

I· .. 

: ATSEAITLE 

, . f
' TED STATES DISTRICT COURT 
' .• STERN DISTRICT OF WASHINGTON 

uNITED STATES OF AMEIUCA, mE STATE ) CIVIL ACTION NO. 
OFiWASHINGTON, AND TlIE TIJLALIP ). COO-167-R 

ES OF W ASHINGTON~ ) 
I ) 
Iflaintiffs, ) ORDER ENTERING 
',I ) NATURAL RESOURCE DAMAGES 

v·1 ) CONSENT DECREE 
.' ) AS DCJA TED GROCERS, riTC. and ) 

FO -mE, INC.,. 1~ ) 
I .'p ) " , efendants. ) 
I . ~ ) RELATED CASES: 

I ) C97-152-D 

~ RELATED CASES .. 11 ) C97-1648-WD 
__ '! ) C98~300·R 

I,r C99-665-R 
I i 
i F~r ~ood cause Shown~ the Natural Resource" Damages Consent Decrees between 

Pl+tiffS the United States ofkmerica, the State of Washington Department of Ecology and the 

TtiP Tribes ofWashingto~ as trustees for natural resources at the TuJalip Landfill Superfund 

Si~, and defendants Associat d Groc~rs. inc. and Fog~ Tite, Inc., are hereby entered as orders of 

~1 Court in ~s action. . 

I So ORDERED ~s - , 2000 

I . 
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_FIlED _£Nl(RED 
- LODCED _ RECEIVED 

* FEB U:I zona 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASg~NGTON 

A~ SEl\TTLE 

* 

11 UNITED STATES OF AMERICA, 
THE STATE OF WASHINGTON, and THE C:VIL ACTION NO. 

1;> T[JT,AT,TP TRTT1F.S OF VJASHING'l':)N, 

13 ?lair:Liffs, 
,~' I 

14 v. 
REl.ATSD Cl',SES: 

15 ASSOCIATED GROCERS, INC. 
and FOG-TITE, INC., 

C9: 152D 
C~97-1b48WlJ 

C98 300R 
C99E65H 
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Dcfcndar:-s. 

This Consorlt Ooc~oo is ~ade and ente~ed ~nto by the United 

States ot Amer'ca, en behalf of :he Cish and Wlldli:e Service of 

the United States Department of :he I~terior '"FWS") and the 

National OCeaClJC and .,\tmospher:'c }\.dlnl:-:istrat:'or. of the United 

of Ecology en oeha_~ of the State of Washiogtoo, and :he Tulalip 

Tribes of Washington, as thelr respective interests appear :'n the 

U.S. Jeer ~UGtlce 

cio :;OAA CARC 

2 8 Consent Decree 
~600 Sand Point Way, NE 
3eat:le r '/JA 98115 

fer Natural Resou:ce Carnages ',?r,f;~1 ~?f)-';Gl"'" 



1 complaint. including as t~ustees for ~atu~al resources 

2 (collectively referred to QS "P12i~tj.ff3!') and defendant 

3 Assoc::.ated Grocers. Inc. (hereinafter "Se'::_li::g ::;erendant"! 

4 I. INTRODUCTION 

5 1. The Plainti~fs allege that the :ulalip :andflll is 

6 located on Ebey :sland between Steamboat Slough and Ebey Slough 

7 in the Snohomish River delta system between Everett and 

8 Marysville. Washington. Ebey Island is located in Snohomish 

<) CUUJJLy. TUWllt;lli[J 30N. Range 5E. Seet:lon 32. The TulaU.p Land!J.ll 

10 Superfund Site i" he Si~·2":. locuted witji:1 ::'1e Tulal Indian 

11 Reservation. occupies approximately 147 acres of ~he western 

12 portion of Ebey Island, 1U5':: to the west of Interstate 5 and the 

13 Burlington Northern Rai:road. The landfi:l area ("the Tu1alip 

14 Landfill") is bordered by a berm and is surroundea prlmarily by 

15 wetlands in ehe form of creshwa~er and brackish water marshes. 

16 To the west of the landfrll area are approxi~a=ely 160 acres of 

17 salt marsh. 

18 2. The Plai~ti~~s al~ege that i~ ~964, r~e ~ulalip Tribes, 

19 a Sec~ion 17 Lorporatio~ reaeral corporat 0:1 cta~tered pursuant 

20 to Section 17 of the Indian ReorganizatJ.on Act, as amended. 25 

21 U.S.C. § 477, leased the 3i:e to Seattle J~sposal Company for a 

22 ~eLlu~ u[ 10 y~dL~. 7tle lease was ysnewec l~ ljii. trom 1':!b4 to 

23 1979, Seattle Disposal Company, its genera pa~~ners IT. Razore, 

24 J. Banchero, and :her rs, and ~aLine Disposal Company, 

25 operated the Site. then :,nown as ::he "Big "'lats Landfill," as a 

26 

27 
u.s. ep:. Justice 
::: / 0 " Tv). CZ\RC 
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1 disposal site for cOrnr:'~e:rc:'al and -=--ndust=rial Has":e. The 

2 Plaintiffs allege ~hat; waste Material colle~tprl In King County, 

3 Snohomish County, dnd cor:uHu:1i;:ies in ilnd around the Puget Sound 

4 region, including waste ~ater~als conta~n~ng hazardous substances 

5 generated or transported by ;:he Settling Defendants, was 

h delivered to the Site by a variety of methods. In 1979, ':he 

8 Act of 1899, 33 U.S.C. §§ 403 and 407, and the ,eoeral Water 

9 t'oUution Control Act, 33 U,S.C. §§ '311, 1319, 1342, and 1344, 

10 pursuant to d consent dec~ee entered in the Cn'ted States 

11 District Court tor the Western District of Washinqton on October 

12 19,1977, No. (:77-721·~. Addi~ional mater ~13, including 

13 construction debris and earthen ~aterials, were placed on the 

14 source area by ether partles after the 1979 consen~ 

15 closure, pursuant to the ~PDES t. 

16 3. The Plaintiffs allege that hazardous silbstances within 

17 th0. d0.finirion of '.iectlcn 'J1(11) of the rener.sive 

18 Environmental ~espc~se. ,~,"r;"nsation and Liabilit~/ .L;cc 

19 ("CERCLA"), 42 U.S.C. S; 9601(14), ~TC1\, RCW ~O."05 .~20(7), have 

20 been released into the envirD~men~ ~rom the Si~e. ~azardous 

21 substances ~ave been found in soils in and around the Site, in 

?? .~p.rlimF'lntc:. .;Around the Site, ::"n J.cl.'..chntc emdno"c:lcg f::..::or~l Llle SlLe, 

23 and in ground water at the Site. Hazardous subs~ances of concern 

24 found in soils and sediments !nclude benzo(AIBnthracene, 

25 benzo(Blpyrene, benzo(biflouranthene, benzo(k)flouranthene, 

26 
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bisI2-ethylhexyl)phthalate, ene, 1,1·1- cl;loroDcnzene, 

2 flouranthene, fluorine, naph~halene, N-nitroso-di-n-propylamine, 

3 polychlorinated b s (PCBs), and pyrene. Metals were also 

4 found ilt the :ilte, lncluding arsenic, lead, and chrcmium. 

5 Samp~es of leachate flowing :rom the Site have shown levels of 

6 arsenic, barium, cadmium, iron, zinc, mangi·1nese, toluene, 

8 4. The Plaintiffs allege that, as a resul~ of these 

9 releases of hazardous substances, injuries to, destruction or 

10 losses cf natural resellrces have occ~rred at the SiLe, and that 

11 such uries, destructlon or losses are compensable ~nder 

12 Section 107(el) (,1) (C) nf r~RCLA, 42 U.S.C. § 9GG7(a)(1)(C), und 

13 the Model Toxics Control Act ("MTCA":, Ch. 70.1050 RCW. 

14 5. Plaintiffs have ~iled, contemporaneo\:sly wi~h the 

15 lodging of this Consenc Dec:ee, a civi_ complal~C alleging that 

16 Settling Defendant ~s liable under Sec~ion :07 of CERCLA, 42 

17 n.s.C":. § 'lh07, ;end MTCA Ch. 'O.lD5D ?,C:'i, to the c'l"i:otiffs for: 

18 damages for the injury ce, dest~~cti8n ~f or ~css 0f natural 

19 resources caused by the release of hazardous substances at or 

20 from the Site. 

21 6. The Settling Defendant dellies the al:egations in the 

)) ~nmp1A~nt in this ac~ion, inc~uding any Qnd all allegations of 

23 liabi'ity and aispute the wasce volumes attricuted .0 it in EPA's 

24 volumetric report. 

25 7. The purposes of this Consent Jec-ee are co resolve the 

27 
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U.S. Jept. :ust:ce 
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1 liability of the Set~ling Jefendant for claims for Nacural 

Resource Darnag~s r"psulting f~om rgleases of hazardOUG substances 

3 at or from the rulalip Landfill and to protect the Settling 

4 Defendant against claims for concributlon regarding Covered 

5 Matters. 

6 8. The parcies recognize, and this Court finds, that the 

7 p~rties have negotiated ~his Consent Oecree i~ faiLlJ, dna 

8 that implementation of this Consent Decree will avoid lengthy and 

9 protrLtct.ed litigation, is :air. equitable, and ~n ehe public 

10 interest, and will te restoration of na~ural resources. 

11 NOW, THEREFORE, the parties agree, and it is hereby ORDERED 

12 ADJUDGED, AND DECREED as follows: 

13 

14 9. "Unitea States" means the United States of America, in 

15 all its capacities, includi:19 inter al_a ,,11 depar::rnents, 

16 i~strumentalities, administratlons, nat~ral r~SOl1rce truscees, 

17 and a as of the "eceral Goverrlll',C,;llL. 

18 :0. The "Tulal Tri..bes ot ~'Jasn 8~" is ~ federally 

19 rF!rnnn zed Indian tribe 0 zed under Sectio~ 16 of the Indian 

20 Reurganization Act of 1934, dS amended, 25 J.S.C. § 476, and is 

21 the successor in interest to the Snohomish. Snoqualmie, Skykomish 

22 and other tribes und band" par:ty Lu Lilt; :',eaLY or point Elliot. 

23 11. The "Department of Ecology" means the Washington 

24 Department of Ecology as dcslgnaLed SLate trustee pursuant to 

25 Section 107(f) of CERC~A, and 10 C.F.R. ~art 300, Subpart G, and 

26 
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1 in its statutory role ~nder ~TCA, Ch. 70.1050, RCW. 

2 12. "The StiJ::C of ~'lashi!1qLon" or ""':he Sta::e" mean.s the 

3 State of Washington, ~ncluding ~ll departMents, 

4 administrat~ons, nat:ural ::esource t:::ustees and agencies trleLeot. 

5 13. "Settling Defendant" means defendant and signatory to 

6 this Consent Decree Associated Grocers, Inc. 

7 III. JlJRISDICTION 

8 14. This Court has jurisdiction cver this Consent Decree 

9 umJ",l. S"'\CLiull~ 107 (dl dlld 113 (ul uJ: CERCLA, 42 :C.S.C. §§ 9607 (a) 

10 & 9613 (b), 28 U.S.C. §§ 133'- & 1345, and supplemcnt:col 

11 jurisdiction over state law ~laims as set forth in 28 U.S.C. Sec. 

12 1367. 

13 IV. DEFINITIONS 

14 15. r"lhcnev"'er L:he folloh'ir..g cap_talized terms are used in 

15 this Consent Cecree, they shal' have the ~ollow :::eaning: 

16 a. "Natural Resources" include land, ~isn, wildlife, 

17 biota, air, wa~er, g=oundwater, dri~king water supplies, and 

18 other such resources belonginc ~o, ~conaged by, held ~~ =rust by, 

19 appertaining to, or otherw~se controlled by the United StQtes 

20 (including the resources of the excl~sive economic zone), the 

21 State of Washington or the ~ulalip Tribes of Washington. 

22 b. "Natc:ral Eesource Damages" means compensatory and 

23 remedial relief recoverab by the ?ederal, State and Tribal 

l' c ()r tribal 

25 members for ury to, destruction of, or loss of use of any and 

27 

28 Consent Decree 
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1 all Natural Resources result~~g ~rom ~he =elease of hazardous 

2 substances. 

3 compensation for loss, inJury, impair~en~, damage or destruction 

4 01 Nacural Resources, whether temporary or cermanenc, or ~or loss 

5 of use value, non-use value, passive value, opt~on value, amenity 

6 value, bequest value, existence value, consumer surplus, economic 

7 rpnt, nr (lny Sl milar '\.!al:...:;e of 0Jat\.iral ?',eso~rcas; :: 3) :.lny 

8 diminution in value of Natural Resources pendi~g restoration; and 

9 (4) costs of restori:"g, rehabilitating, replaclng, or acquiring 

10 the equivalenl uf the Natural Resources. 

11 c. "Covered Hat+.:eLs" means any civi_ or 

12 administrative liability Settling Defendant ~Qy have to the 

13 United States, the State of Washington (i~cludi~q :he Washington 

14 Departme~t of ~eology), the ~ulalip Trices of Wa3hing~on, or any 

15 other individual or entity for any claim onder 42 J.S.C. §§ 

16 9607 (al (4) (e) {i 9607(f), 33 U.S.C. § 132:, 33 §§ 2702, 

17 2706, chdpter 70.:"05D He'!J, sr.o.pter ':!O.4D 2.C\,<J, ::.r any otheL 

18 federal, state, t:riba~ or cammor. lo"""r foV" ~'Jatt:.::a.:l :.\esource 

19 Damages resulting from releases of hazardous substances at or 

20 from the Tulalip Landfjl~. 

21 v. PAYMEN~ AND RELATED MATTERS 

22 16. Within 30 00.1'0 of l::'eceiving nO"cl~~t;:.! u. Ul~ t:IlLL'Y of 

23 this Consent Jecree, Set~ling :efcndant shall deliver to: 

24 Registry of ~he u.s. District COllr: 
c/o Clerk, Urli~ed States ~i3t~~Ct C2urt 

25 Western District of Washing~on 
lUlU Fifth Ave~ue, ?ocm 2:5 

26 
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1 Sea~~le, ~A 98-~4 

L a cartified check payable to ~he Clerk of ~hQ tJnited St~tc~ 

3 District Court for ~te Wester~ District of Washington ~n the 

4 amoun~ of ?ORTY-THREE THOUSAND ONE-HCNDRED AND fIFTY-THREE 

5 DOLLARS ($43,153.00). The cer~ified check submit~ea by Settling 

6 Defendant shall reference the "~ulalip Landfill NRD Settlement." 

7 17. Within 5 ~uoi~coo day3 of maki~g ~he payment 5p~cl[1~ti 

8 in Paragraph 16, Set~ling Defendant shall provide written 

9 notificacion of the aforesaid delivery to ~he persons designated 

10 in Paragraph 27. 

11 18. The amount deposited into the ~egistry of the Court 

12 shall be m;:mClgcd pur8,wot to the Order Dl.::ectin9 Ll!" D"pu::;lL uf 

13 Funds into the Registry ot the CDllrt issued by cTudge Dimmick in 

14 No. C97-152D (llttachment 

15 A hereto), which 1S hereby lncorporated lnto this Decree. These 

16 funds shall be used by ?lain~iffs only tor assesslrlg, restoring, 

:8 natural resources -n"~red, destr~ , 8: os~ ~s 3 reult of 

19 releases at or from the Si~e, as provided :~ 12 c.s.c. § 

20 9607 :f) (1). 

21 19. If Settling Jefendant :ails to ~imely T.ake any payment 

chis Consen~ DecL~~, it shall be liable, 

the day after paY:llen: is d:.re, for i:lte!:est on the 

24 unpaid balance at ~he !ede!:al ~:.rdgment 'n~erest rate computed in 

25 accordance w1th 28 U.S.C. § 1961 as o~ :he da~e payment is due, 

26 

27 
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1 and, if incurred, the costs of enforcement and collection 

2 pursuanc to the Federal DebL Collection ?rocedure Act. 28 U.S.C. 

3 § 3001 at ~. 

4 vr.. COVl;;blANTI,; NOT TO I,;\JE 

5 20. In consideration of the Settling Defendant's timely 

6 compliance with the terms of this Consent Cecree, ehe United 

7 States, Lhe State of Washing~on (i~c1uding -~p ~~~n~ngtorl 

8 Department of Ecology) and the Tulalip ~rices of Washington 

9 covenanc noc to sue or Cake any other c~vil or administrative 

10 actioll, after entry of this Consent Decree, agaiLst: Sectling 

11 Defendant for Covered Matters. This COVCLant not :0 sue shall 

12 excend to. and inure to the benefir nf. thp Settling Defendant 

13 and its past, present dlld fut~re directors, officers, employees, 

14 acting in those capacl~ies, and its successors 2nd assigns. This 

15 covenant not ~o sue is subject to the reservat'ons in Section 

16 VIII of this Decree. 

17 21. In co~sid~r~r~nn nf t~e Plai~t~~fs( covenants not to 

18 sue in this Section VI of this Consen~ Decree, Settling Defendant 

19 agrees not to asser~ any claim or cause of action against any of 

20 the Plalntiffs ~rising out of inJuries to Nat~ral Resources 

21 r~sulting from releases of hazardous substQnces at or from the 

22 Site. or to sepk ~ny rnsts, damages or attornoyc' ~cco fram any 

23 Plaintiff in connection with i urie~ to nat~ral =esources 

24 t'esulLing from rclcilses of hazardous subsLarj(~Cls at Or from the 

25 Site. 

26 
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1 VII. CONTRIBUTION PROTECTION 

) 72 Subject to the ~eservation of Ri s in Section VIII of 

3 this Consent Jec~ee, P~aintif~s agree :ha: by sn:er into this 

4 Consent Decree, Set:l Defendant will have resolved 1t5 

5 liability for Covered Matters, as described in Paragraphs 15(e) 

6 and 20 of this Consent Decree, pursuant to Sect::..ons 122 (g) (5) and 

7 113 (f) (2) of CEPCLl" 12 u.s.::. §J622 (g) IS: alOe: %13 If) (2), MTCA, 

8 RCW Chapter 70.105D.040(1), (2) and Rcr,l 90.48.142, and shall be 

9 protected against claims for contribution ~egarding Covered 

10 Matters as i:1 Sections ~22 (g) (5) ond 1:3 (=) (2) of 

11 CERCLA, 42 U.S.C. ~~ %22(g) (5) and 9613(f;(2), RC;~ 

12 70.105D.040(d). Contribm:ion proteccion 5hall eztend cv, dull 

13 inure to the benefit of, :he Sett~ing Defendant and i:s past, 

14 present and future directors, off~eers, employees, La the extent 

15 th~y ~I~rg acting in those c~p~citicc, ~nd oucccoooro and Q~~ign~. 

16 VIII. RESERVATION OF RIGHTS 

17 23. Noth~Eg -=-n this Con.se::t. 8ecree .~;j ':'n:..:.efldecJ I":'Cl be nor 

18 shall 1t be construed as d ~elease or cove~~nt ~ot to sue for any 

19 claim or cause of ac:ion, administrative or JUGloial, civil or 

20 criminal, past or future, at law or ~n eq~ity, wn~ch the 

21 Plaintiffs may have against Settl1ng Defendallt for: 

d. Any claims and liablll~y as a result of failure to 

23 make the payments required by thlS Consent Decree; 

24 b. Any liabllity arisi~g from :~e past, present, or 

25 future disposal, release, or threat of release f any hazardous 

26 
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1 substance, hazardcus ~aste, or sol~d ~aste other lhan releases or 

2 thrp~ts of re~eases at or from the Site: or 

3 c. Any criminal liab~lity. 

4 24. As required by !'lTC."., RC;~ 70.~05D.040i4) (c), nothing in 

5 this Consent Decree is intended to be nor shall it De construed 

6 as a release or covenant noc to sue by the State of Washington 

7 fer any claim or cause o~ action, QaminictJ:..'.J.t.ive j 'Jdicial, 

8 civil or criminal, past or future, at law Or in equity, which the 

9 State of Washington may have againsc Settling Defendant tor 

10 factors noc known to EPA at =he t~~e o· ent-y of =he decree that 

11 are discovered and presellt a 1y unknown threat to human 

12 health or the environment. Factors known dnd threats known at 

13 the time of the entry of the Consent Decree lnclude all facts, 

14 documents, ev'dence and data In the possession of EPA at the time 

15 of entry of the Consc~t :ecree, ~ncluding but ~ot l~mited to a1.1 

16 of the facts set fOLLI: in documents in EPA's aarnlnlstrative 

18 Plan or :nrer!m ?emed!al hct'on for the 3!te. 

19 IX. DISCLAIMER OF LIABILITY 

20 25. Neither ent~y of ~his Consenc Dec~ee ~or any action in 

21 accordance with ,:his Consent Decree shall constitute an admission 

o± linbilit:.y u.nder ,::.ny federal, staLf:::, '_Lludl U[ l''Jcdl s'Ca'CLlte, 

23 regulation, ordinance, general r:lari::ime law or comr.:on law by 

24 Settling Deferldant r i'Cs present or former officers, members, 

25 "directors, trustees, shareholders, ~nsurers, aqents, 

26 
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1 representatives, employees, subsidiaries, successors, assigns or 

2 affiliates, fer an~r fins, peIl~lly, ~esponse costs, damages, or 

3 claims or allY issues of fac~ or ~aw ~or releases of hazardous 

4 substances at the Site. 

5 26. The parties further agree that none of the provisions 

6 of this Consent Decree or evidence of negotiations shall be 

7 offered or received in evide:r.c:e in chi.::: act:io:l ':.J .. t.:' aLY uLl~t:!1. 

8 action or proceedings by any oliler party ~or any purpose, except 

9 for enforcement of this Consent Decree or except as specifically 

10 provided herein. 

11 x. NOTICES AND SUBMISSIONS 

12 27. Whenever, under the terms of this ConseI1L Decree, 

13 written notice is red :0 be given or a repo~~ or o~her 

11 document is required to be sent by cne party to t!-1e ether, 

15 shall be directed to individuals at ~he addresses snecified 

16 below, unless those ind~viduals or thei~ successo=s give written 

17 C'.ot..i.ce of a AI': UUL~C:t:~ dUU subrr,':'ssl.ons sha.:...l be 

18 considered effective ~pon receip~, unless o~terwise ;rovided. 

19 

20 

21 

23 

24 

25 

26 
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Envllonment.al Enfo·ceme"t. Sect~o~ 
Envllonment and Natural Resources Division 
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As ::0 .. the State of 'liashingt.cn: 

Micl~elle Wilcox 
Toxics Cleanup Program 
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23 

24 

25 

26 

27 

St~te of Washing~on 
P.O. Box 47600 
Olympia, Washington 98504- 7 600 

Tom t1cKi::1sey 
Tulal~p Trlbes of Wa ington 
6326 33rd Ave., N.E. 
Marysvllle, Washington 98271 

XI. ENTRY OR DISAPPROVAL OF DECREE 

28. This Consent Decree shall be lodged with the Court for 

a period of not less th~n -hir~y (3D) days and shall be made 

available for public notice and oommen", in accordance ''''ith 

Sectlon 122(d) (2) of CERCLA, 42 C.S.C. § S622(0) i2), 2S C.F.R. § 

50.7, Clnd RCW 70 .105D. 040 (4) (a). The Uni:.ed St",tos, the State of 

Washing~on and ~he Tulaiip Tribes of Washington intend to defend 

the sett_.l p.mr.::.nt r::-m'nodied in this Consent Decree, '...:nless comrnc::nt3 

regarding the Conson~ Jecree disclose ~acts or considerations 

t~at indicate that the Consent Decree is nOL falr, reasonable or 

in the public interest, in wh~ch case the ~slted States dnd the 

Tuialip Tribes of ~ash~ngton reserve the =ignt to wlthdraw or 

wi~hhold thwir consent to ~hc ConDC~t Dec=ee. The :tat.e of 

Wash on reserves the tigl:l to withdrQw or wi-hhold its consent 

if the comments regardinCj the Consent Decr·ee sclose facts or 

conslderations that demonstrate that the proposed settlement 

would not lead to a more t~ous restoration of natural 

resources. Settling Dcfct".dant consents to -:he t;llt.:l:y U[ L111b 

Consent Decree without ~urther notice. 

29. After its entry by the Court, ~his Consent Decree shall 

~_s. ~epc. Jllsrir~ 

C /.:"1 NO?..A C.;;RC 
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1 be considered Qn enforceable ~udge~ent for purposes of post-

2 judgement, collcctior. in. nccorcagce ' .... ith R'l,.;.le (;0 ot the Federal 

3 Ru s of Civil Proced~re and other applicable federa~ statutory 

4 authority. 

30. Settling Defendant hereby waives the 60-day notice 

6 rernent applicable to the trustees by virtue of Section 

7 11J (g) (1) of CERC:OA, 42 C.S.C. § 9613 1'01) (:), olllU d'Foes LhaL any 

8 failure by Plaintiffs ~o the notice required by that section 

9 shall not constitute a deficiency in the Complaint or in this 

10 Consent Decree. 

11 31. This Court retains jurisdiction over Doth the subject 

12 lTlatter u[ Lhl:::; CUIl:c:JeIlL Decree and the Partles hereto for the 

13 duration of the performance of the terms and contiltions of this 

14 Consent Decree selely ~or the purpose of enforcino those terms 

15 and conditions. 

16 XII. MISCELLANEOUS 

17 32. In any subseq·-.lent ildminist_'3t.~vP ::or c·.ldlC::'3l proceeding 

18 initiated by the United States [or ~nJunc:lvc relief, ~ecovery of 

19 response costs, or cther appropriate relief re~atlnc to the Site, 

20 Settling Defendant shall not assert, and may not maintilin. any 

21 defense or claim based upon the principles of waiver, res 

22 judicata, collateral estcpper, lssue precluslcn, claim-splitting, 

23 or other defenses baspd upon any contention that the claims 

24 raised by the Jnited S~ate in the subsequent crcceed~ng were or 

25 should have been broughtn :he instant ~ilSP: prnviripri, hnwpver, 

26 

27 

28 Consent Decree 
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1 that nothing in this paragraph affects the enforceability of the 

2 covenants not to sue set fort~ in SecticD VI. 

3 33, Settl Cefendant shall not :eference or rely upon its 

4 payment under thls Consent Decree in any application for dredged 

5 or fill materi.al under Section 404 of the ?ederal Water pollution 

6 Control Act, or in dny proceeding arising out of the Settling 

7 Defendant's ~ppli~~r~nn, or failure to apply, fer suc~ a permit. 

8 34. This Consent Decree shall not affect any party's rights 

9 agalnst any person or entity not a party to this Consent Decree, 

10 except for the contr'bution ection provisicns of Sect VII. 

11 No person or entity otner than the parties hereto shall have the 

1? ::Jllthnrity to seek to tS!nforce the tE?rms of this Consent Decree. 

13 35. This Consent Cecree constitutes the entire agreement 

14 among the parties wi:h regard to the subJect ~a~ter hereof and 

15 can be modified or amendea only wit~ the express wri:ten consent 

16 of all the parties to this Consent Decree. 

17 36. Each of the undersigned rcprc.~JcnLi:lt~ive3 of r2..a.intiff.s 

18 and Settling Jefenda~- cer-lfies :hat te or she 15 _ul~y 

19 authorized to enter into the terms and conditiors of this Consenr 

20 Decree and Lo execute and :ega1:y bind the party whom he or she 

21 represents to th1S Consent Decree. 

22 37. The Tu1alip Trlbes of Washington's joinder ro this 

23 Decree is solely in i~s capacity as a trustee ~or natural 

24 resources Qnd constitutes a limited 'clai ver of '_he e'ulalip :'ribes 

25 of Washington's sovereign immunity for :he sale ana limited 

26 

27 

28 Consent gecree 
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1 purpose of enforcing the terms of this Cc~sent Decree; provided 

2 that, this Consenr npr~pp ~b~l] no~ ac~ as a general waiver of 

1 sovereign immunlty nor shall it in any 'day impair treaty-reserved 

4 hunting and fishing ~ights. 

5 38. This Consent Decree may be executed in several 

6 counterparts and by facsimile and, as executed, shall constitute 

7 one agreemen~, binding on ~ll par~~es hereto, even ~hcugh all 

8 parties do not sign the original or the sarno counterpart. 

9 39. Except as otherwise provided herein each parry to this 

10 Consent Decree shall bear his, tIer or its own costs, attorneys 

11 fees and disbursements. 

12 40. Settling Defendant shall identify, cn the attached 

13 signature page, the name, address and tel llumbeL' of an 

14 agent who is authorized to il~~'Qr,,. service of process by mail on 

15 i~s behalf wlth L'espec~ to all matters arising under or relating 

16 to this Consent Decree. Settling Defendant hereby agrees to 

17 accept service in ":::hat manr.er ana to wa:"Ve the f\)Lllld,l ::H=L"vice 

18 reqlliremen:s set ~orth in Rule 4 f Lhe Federal Rules of Civil 

19 Procedure and any applicable local rules ot =his Cou_~, 

20 including, but not llmited to, service of a summo:',s. 

21 

22 SO ORDERED THIS 

23 

24 

25 

26 

27 
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£0; Nat~Lal Resource :amages 

JAY or , 

16 

0.3. :ept. justice 
c I 0 NOAP. DARe 
7600 Sana ?o1nt Way, NE 
Seat:.';'e, :'JA 98115 
,2C6) 26-66l7 



1 We consent ~o the entry of the foregoing Consent 

2 Decree: 

3 
FOR THE UNITED ST,'\TES OF .i'I~ERICA: 

4 

5 

6 

7 

8 

') \ -- \ v "L..()c.) ',) 

Oat: e 
10 

11 

P 

13 

14 e 

15 

16 

17 
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20 
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LOIS 0. SCEIF?ER 
AssistQnt Attorney General 
Snvironmen~ and NaLuLdl Resources 

Division 
United States Department of Justice 
w';q.::;h~'lrJt(:;n, 'l.C. 

JOELCGROSS 
Sectiun Chief 
::::!lVl.lUIllll(:;:Il· .... dl Enfo:;,:-cement Section 
United States Department of Justice 
Washington, D.C. 

SEAN CARl'J]\.G: 
Trial ,;ttorney 
Environmental Enforcement Section 
United States Cepartment at Justice 
NOAA DARe DO,] 
7600 Sand Point Way, N.S. 
Seattle, Washington 98115-0070 
(206; 52G-66=-'7 ~ 
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FOR THE STATE OF WASHINGTON: 

.~, "" _~") 7 (~ 7,,""><0 

Date 

11-.'1100 
Date 
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2 FOR THE TULALIl' TRIBES OF WASHINGTON: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
Consent Decree 

25 for Natural Resource Damages 

26 

By : -I!/J,:M~#'?:f-!.~I.ij:;W~'£!t:1-
errnan 

Chairman 
Board of Directors 

-1.9-

U.S. Dept. Justice 
c/o NOAA DARe 
7600 Sand Point way, NE 
Seattle, WA 98115 
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1 

2 By the signature on this page, Associated Grocers, Inc. agrees to 
be bound by the terms ot thls Consent Decree 
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25 

26 

27 

Date 

STEVEN GOLLJSTEIN Agent for Servi~e of Process: 
BETTS, PATTERSON & MINES, P.S. 
800 PINANCIAL CENTER 

1215 FOURTH AVENUE 

SEATTLE, WA 981Gl-1090 
...........................................•.. _"--------

(206) 292-9988 EXT. 381 

~.s. Dept. Justice 
('/(') N()n~ n.n..R(" 
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