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MEMORANDUM OF UNDE RSTANDING
RELATING TO THE
AdvaJleed Fuel Filtrafioll Systems East Walker River Oil Spill
BETWEEN THE
CALIFORNIA DEPARTMENT OF FISH AND GAME
OFFICE OF SPILL PREVENTION AND RESPONSE,
THE NEVADA DEPARTMENT OF CONSERVATION AND NATURAL RESOU RCES
NEVADA DIVISION OF ENVIRONMENTAL PROTECTION,
NEVADA DEPARTMENT OF WILDLI FE
and
THE U.S. FISH AND WILDLI FE SERVICE

I.

INTRODUCTION

This Memorandum of Understanding ("MOU") is between the California Department of
Fish & Game ("CDFO") Office of Spill Prevention and Response ("OSPR"), the Nevada
Departmem of Conservation and Natural Resources' Nevada Division of Environmental
Protection (UNDEP"), Nevada Department of Wildlife (NDOW) and the U.S. Fish and Wildlife
Service ("FWS ") (collectively referred to as the "Trustees"). This MOU is entered into to ensure
the coordination and cooperation o f the Trustees in restoring, rehabi litati ng, replacing, andlor
acquiring the equi valent of the natural resources injured as a result of me release of oil on
December 30, 2000 from an Advanced Fuel Filtration Systems Inc. ("APES") tank truck into the
East Walker River.
U.

PARTIES

T he following officials are execut ing this MOU as representatives of the ir respective
agencies which act on behalf o f the publi c as Tl1lstees fo r natural resources under this MOU:
Manager, Califomia-Nevada Operations Office, U.S. Fish and Wildlife Service;
,
Administrator, California DepaJtment of Fish and Game, Office o f Spill
Prevention and Response;
Administrator, Nevada Department of Conservat ion and Natu ral Resources,
Nevada Division of Environmental Protection; and
Director, Nevada Department of Wildlife
IU.

AUTHORITY

The Trustees enter into this MOU pursuant to the authorities provided to Natural
Resource Trustees by the Oil Pollution Act (33 U.S .c. § 270 I et seq.); the Federal Water
Pollution Control Act (33 U.S.C §§ 125 1 eJ seq.); and the Oil Pollution Act Damage Assessment
Regulations (15 c.P.R. Pan 990). In addition, the Federal Trustees enter into this MOU pursuant

A-l

AFFS East Watker River OMSpill
Final Re5tora~on PlanIEA

Appendix A

MEMORANDUM OF UNDERSTANDING
RELATING TO THE AFFS East Walker River Oil SpiN

Page 2 of 13

to the authority provided in Subpart G of the NationaJ Contingency Plan (40 C.F.R. §§ 300.600
et seq .); and Executive Order 12580 (3 C.F.R., 1987 Compop. 193,52 Fed Reg. 2923 (January
23, 1987», as amended by Executive Order 12777 (56 Fed. Reg. 54757 (October 19, 1991».
The CDFG aJso enters into this MOU pursuant to its natura] resource uustee authority under Fish
and Game Code sections 7 11 .7 and 1802. The NDEP enters into this MOU pursuant to its
authOlity under the Nevada Revised Statutes (NRSl 44SA.300 to 44SA.730, inclusive.

IV.

DEFINITIONS

Whenever the fo llowing terms are used in this MOU, they shall have the following
meamngs:
A.

Natural Resource and Natural Resources

"Natura] Resource" and "Natural Resources" mean land. fish. wildlife, biota, air, water,
ground water, drinking water supplies, and other such resources be longing to, managed by, held .
in trust by, appertaining to, or otherwise controlled by the State of California, Nevada, andlor the
United States, and the "services" that the resources provide to other natura1 resources andlor
humans.
B.

O il Spill

"Oi l Spi ll" means the discharge o f oil from an Ad vanced Fuel Fi ltration Systems, Inc.
tank truck into the East Walker River, near Bridgepon, California on or about December 30,
2000. Some of the oil flowed downstream into Nevada.
C.

Restoration Qr Restore

"Restoration" or "Restore" mean any action on ombinat ion of actions to r~tore , replace,
rehabi litate, andlor acquire the equ ivalent of the Natural Resources and the "services" that were
injured, lost, or destroyed by the Oi l Spill.
O.

Voting East Walker River Trustee Council Members

"Voting East Walker River Trustee Council members~ s hall mean the primary
representati ves appointed and authorized to vote on behal f of each Trustee, or in the event the
primary representative(s) is (are) unable to participate at a given meeting of the Council, their
respective altemate(s}. Pruticipation at a given meeting of the Council may be either in person or
by telephone conference. The Council is described further in this MOU.
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THE SETTLEMENT Of THE OIL SPILL

Trustees believe the Oil Spi ll impacted stream biota, fish species, and other wi ldlife. In
addition to causing wildl ife injury, the Trustees believe the Oil Spill has impacted approximately
15 miles of fi:esh water stream and r iparian habitat, and human use, in the East Walker R iver
area.
A settlement of civil claims arising from the Oil Spill has been reached between the
TlUstees and the responsible palty, Advanced Fuel Filtration Systems Inc., in lieu oflitigation,
and has been embodied in a Settlement Agreement. Pursuant to the Settlement Agreement, the
AFfS paid a total 0[$418,000.
The Settlement Agreement required payment of $350,000 (the "NRD money~) to be paid
to the U.S . Department of the tnterior (" DOr") for use by the TlUstees for restoration activities
and projects. The remaining $68,000 of the $418,000 is not subject to this MOU.
On behalf of the Trustees, 001 has deposited the NRD money into the Natural Resources
Damage Assessment and Restoration Fu nd created pursuant to 43 U.S.c. § 1474b ("NRDAR
Fund") as natural resource damages. The NRD money deposited into the NRDAR Fund will be
maintained in a segregated account within the NRDAR Fund designated as the "East Walker
River Restoration Fund" for the purpose of restoring the injured natural resources for which the
United States and the States are co-trustees, without appOitionment.
001 shall manage and invest such funds . DOl will not make any administrative charges
against these funds . Any return on investments or interest accrued on the "East Walker River
Restoration Fund" is to be used for the benefit ofthe resources injured by the O il Spi ll.
Disbursements shall require approval of the Natural Resource Trustee Council created pursuant
to Section VIJ of this MOU (hereafter refelTed to as Ihe "East Wa lker River Trustee Council" or
the "Council"). (See, Section VIJL below pertaining to authorization of expenditures.)

VI .

MOU PURPOSE and fUNDING

The purpose of this MOU is to provide a framework for coordination and coo peration
among the Trustees in the use of the NRD money from the Oil Spill settlement for wildlife
projects, habitat restoration and protection, and human use projects .
The Trustees commit to the expenditure of the NRD money for the design,
implementation, permitting (as necessary), and oversight of Rest.oration projects, and for the
costs of complying with the requirements of the law to conduct a Restoration planning and
implementation process. The TlUstees sharejoinl responsibilities regarding the injured wildlife,
habitat , and human use losses.
T he Trustees presently intend to apply approximately $140,000 of the NRD money to
fund Restoration projects benefiting in-stream and riparian habitat; approximately $ 105,000 will
be allocated for recreational fishing improvements; approximately $55 ,000 will be allocated tor
continued benthic macro-inveltebrate (8M]) surveys of the stream recovery; and approximately
$50,000 will be allocated for Trustee Council administration. However, ultimately these
allocations may be adjusted based on actual restoration costs and needs as part of the Restoration
planning process canied out by the Trustee Council.
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In addition, [he FWS shall retain and util ize for restoration planning and oversighl the
remaining balance of the $50,000 payment made to it by AF FS pursuant to a letter dated
February 12, 200 I.
Use of any allocation must be documented and an acco unting provided to the East
Walker River Trustee Council. Thereafter, these monies may on ly be disbursed to a Trustee
agency pursuant to a budget, wh ich has been duly approved by the East Walker River Trustee
Council.
Interest eamed o n the "East Walker River Restoration Fund" NRD account and any
excess funds from any of th e categories above, may be used for any of the purposes described in
this section. Pliority consideratio n wi ll be given to additional restoration projects which address
those resources injured by the Oil Spill.
T he Trustees will prepare a proposed Restoration Plan, containing details for speci fi c
projects and project selection criteria, upon which the public will be inv ited to offer comments.
A final Restoration Pl an will be developed after consideration of all public comments. T he
Trustees retain the ultimate authority and responsibil ity to determin e the use of fu nds received
for Natural Resource Damages in accordance with the provisions of applicabl e fede ral and state
law, any app licable regulations governing use of recoveries for Natural Resource Damage!>, and
the terms of the Settlement Agreement.

VU.

ORGANIZATION - AFFS EAST WALKER RIVER TRUSTEE
COUNCIL AND LEAD TRUSTEES FOR SP ECIFIC PROJECTS

To implement this MOU, tbere is hereby created the East Wal ker River Trustee Council
to which each o f the TlUstees will appoint one primary representative and at least one alternate
representative. Each pmty to this agreement shall have one vote that shall be cast by the party's
primary representative, or in the absence of the plimary representative, by an alternate
representative.
Prior tOJ 0 1" within twenty (20) working days after the final execution of thi s MOU, each
Trustee shall notify the other Trustees of the names, addresses, email addresses, telephone
numbers, and facsim ile numbers of that Trustee's primmy and altemative representatives to tJle
East Walker River Trustee Cou ncil. Communications regarding East Walker River Trustee
Co uncil business shall be addressed to the primary and, unless the East Walker Ri ver Trustee
Council directs otherwise, copied to the altemate representative and the Trustee legal
representatives.
Designated representatives of the Legal Advisor of CDFG/OSPR, Nevada O ffi ce of the
Atto rney General , and the DOl's Office o f the So li citor sha l1 serve as legal co unsel to the East
Walker River Trustee Council. The East Walker River Trustee Council will seek adv isory
participation £i·om o ther federal, state, or local agencies or any other entity as deemed appropriate
by the East Walker River Trustee Counci l.
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DECISION MAKING
A.

Unanimous Approval of Voting Members Required

The Trustees agree that, except as specifically de legared to a speci fic Trustee pursuant to
Seclion 'IX. be low, decisions implemcnting tills MOU and the Settlement Agreement shall
require the unanimous approval of the voting East Walker River Trustee Council members .
Such decisions shall be recorded in writing, either by resolution signed by the voti ng CounciJ
members participating in the Council meeting, or ill minutes approved as to content and form by
the voting Bast Walker River Trustee Council members pru1icipating in the Council meeting.
B.

Authorization of Expenditures

All decisions authorizing expenditures of funds , including without limitation
disbursements to Trustee agencies for agency costs, shall be memorialized in a Council
resolution signed by the participating voting members . Such resolutions may cover the entire
sum approved for a given project, project phase, or for pruiicular activities. Approval authorilY
for individual invoices associated with a paJiicular project or activity may be delegated by the
East Walker River Tmstee Council to one or more of the Council members_ [n a1l cases, Lise of
funds must be documented and an accounting provided to the East Walker River Tmstee
Council.

c.

Dispute Resolution

The Trustees agree that decision mak ing de liberations will focus on the Trustees' mutual
pUllJOSes of restoring injured Natural Resources and diminished services rather than on
individual Trustee contro l or trusteeship over those resources . In the event that unanimous
agreement cannot be reached among the members of the East Walker River Trustee Council, the
matter in dispute wiU be elevated within the Trustee agencies for resolution. If necessm·y, the
Trustees may establish fUlther mechanisms to resolve disputes, including consideration of
lrusteeship authority.

LX.

POWERS, DUTIES, AND RESPONSmlLlTIES OF COUNCIL
A,

East Walker River Trustee Council

On behalf of the Trustees, the East Walker River TrUstee Council shall coordinate and
authOlize all Trustee activtties and matters under this MOU in accordance with the procedures
contained in Section VlJI (Decision Making). above. The East Walker River Tll1stee Council, in
Its discretion, may take whatever actions it deteITnines are necessary to fulfill the trust
responsibilities of each Trustee under, and to effectuate the purposes of, applicable Pederal and
State law. Any Trustee on the East Walker River Trustee Council may convene a meeting of the
full Bast. Walker River Trustee Council. 1t is expected that the Bast Walker River Trustee
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Council, in accordance with appl icable laws and policies, may take the following actions to
address the Trustees' Natural Resources Restoration respons ibil ities:
I,
Oversee the development and implementation of the Restoration Plan and
ensure publjc notice, OPP01tUnity for public input, and consideration of all public
comments prior to preparing the fin al Restoration Plan;
2.
A1Tange for the letting of contracts, through one or more of the Trustees,
that the East Walker River Trustee Council determ ines are necessary with
consultants or contractors best qualified to provide services to the East Walker
River Trustee Co uncil;
3,
Oversee the management ami administration of mo nies received in the
sett lement for the purpose of implementing the Restoration Plan, which may
incl ude the transfer of funds to a trust fund account established with the National
Fish and Wildlife Foundation or other similar non-profit organization;
4.
Authorize or direct the Lead Trustee for speci.fic projects to approve
disbursements from the NRDAR Fund (or. as appropriate, from a Trust Fund
account established with the National Fish and Wildli fe Foundation or other
similar non-profit organization) for specific Restoration Plan project costs, and to
take all steps necessary to effect the disbursements when so directed by the East
Walker River Trustee Council;
5.
Select a ltemati ve Restoration projects if(l ) any of the pre felTed Projects
described in the final Restoration Plan prove infeasib le, impractical, or oth erwise
not in the public interest, or (2) any funds remain after the successful
imp lementation ·of tlle projects described in the final Restoration Plan, prov ided
that such aHe1l1ative projects address the injuries caused by the Oil Spill , are
subject to public review and comment, and otherwise meet the requirements of
applicable Federal and State law ; and
6.
Delegate specific duties to individua l Trustee representatives . Certain
duties set out below are hereby de legated to the Lead T1:Ustee fo r specific projects.
B.

Lead Trustee for the Restoration Projects

A Lead Trustee (State or Federa l) shall be designated for each project selected in the
Restoration Plan . Each Lead Trustee shall, for those projects fo r which it has been designated :
I.
Bnsure that the amounts allocated toward the Project(s) are well mauaged
for the benefit of the injured resources;
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2.
Ensure that the Projecl(s) and any use of fu nds for the Project(s), comply
with all applicable laws, including the National Environmental Policy Act
("NEPA") (42 U.S .C.A §§4321 etseq.), the Endang ..·ed Species Act ("ESA")
(16 U.S.c. § 1531 et seq.), and the California Environmental Quality Act
("CEQA") (Pub. Resources Code §§ 2 1000 et seq.)
Provide for the East Walker River Trustee Council's approval a detailed
3.
statement of the proposed projects, project schedules, and estimated budgets for
the li fe of the project(s), including an estimate of any contract, administrative, or
overhead costs to be charged to the Project(s);
4.
Obtain the East Walker River Trustee Council's written authorization to
commence the Project(s) ;
5.

Oversee, coordinate, and monitor the progress of the Project(s);

6.
Submit qualterly rep0l1s (unless otherwise agreed) to the East Walker
River Trustee Council which shal l include a progress rep0l1, and an estimate of
funds spent;
7.
Establish and maintain records and relevant documents and provide these
on a timely bas is to the Lead Administrative Trustees for inclusion, as
appropriate, in the administrative record;
8.
Provide a final accounting to the East Walker River Trustee Counc il when
the Project{s) is(are) comp leted and an interim accounting at any other time
requested;
Prepare agenda items for meetings of the East Wal ker R iver Trustee
9.
Co uncil regarding the Project(s);
10.
Inform the other Trustees of all pertinent developments regarding the
Project{s) on a timely basis; and

Can·y out such other duties as directed by the East Walker River Trustee
Council.
11 .

C.

Lead Admin istrative T rustees

There shall be two Co-Lead Administrative Trustees, the CDra and the USFWS. Except
as otherwise specified below, the Co-Lead Administrative Trustees may carry out their
responsibilities jointly andlor divide their administrative duties between themselves. The CoLead Administrative Trustees shall cany out the fo llowing duties:
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1.
Coordinate and monitor all aspects of the Natural Resource Restoration
process even if not spec iJicaJly addressed above;
2.
Schedule, provide notice of, and prepare agendas for general meetings of
the East Walker River Trustee Council;
3.
Act as the cent.ral contact points for the East Walker River Trustee
Council;
4.
Establish and maintain records and relevant documents other than those
regarding specific Restoration projects and with the assistance of all Trustees
establish and maintain any adminisu·ative record that is required ; and
5.
CalTYout such other duties as directed by the Bast Walker River Trustee
Council;
6.
The USPWS Lead wi ll perform routine admin istrative duties related to the
NRDAR Fund account with the approval of the East Walker River Trustee
Council , e.g. , investments, disbursements, and distribution of regu lar Statements
of Account Activity; and
7.
The USFWS Lead will prepare procedures fo r disbursements and advance
payments Ii·om the NRDAR Fund account for approval by the East Walker Ri ver
Trustee Council;
The Co-Lead Administrative Trustees may delegate any of their duties to another Trustee
with the concunence of the East Walker River Trustee Council.

X.

CONFLICT OF INTEREST

An East Walker River Trustee Coullcil representative will abstain from discussing and
voting on any issue coming before the East Walker Ri ver Trustee Coullcil in which that
representative has a personal financial interest. The Trustee Council representative will identify
Ihis conflict to the East Walker River Trustee Council prior to consideration and voting on the
issue(s).

XI.

TELECONFERENCING

A Trustee Council meeting may be convened by telephone conference call. Should a
Trustee Council representative(s) be unable to travel to a meeting, then that representative(s)
may paliicipate by telephone conference and may vote by telephone on any issue requ.iring a
vote by the voting East Walker River Trustee Council members.
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CONFIDENTIALITY

The Trustees agree that it is generall y in the public interest that scientific data arising out
of their review of the injury to Natural Resources caused by the Oil Spi ll be made public_ Publ ic
sharing or scientific data. wherever possible, will be the general policy of the Trustees.
However, nothing in this MOU is intended as, nor shall .It be construed to be, a general waiver of
any attorney-cl ient pliviiege or any protection afforded under the work product doctrine or any
other doctrine or privilege ullder applicable law that has been or may be asselted in this matter
and shall be without prejudice to any aSseJ1ion of privilege or protection as to o ther documents or
communications concerning the same or similar subject matter(s) .
The parties to this MOU further agree that whenever a reque..~f for production of any
written communication is received pursuant to any applicable Federal or Stale law, the request
will be forwarded for response to the Trustee to which any privilege or protection may apply, or
whose representatives originally generated or contributed to the record requested. Nothing
contained herein shall be construed as prohibiting or restraining a Trustee 01' the Bast Walker
Ri ver Trustee Council from agreeing to release any record. Nothing contained herein shall be
construed as requiring a Trustee or the East Walker River Trustee Council to release privi leged
or protected communications.

Xlli. RESERVATION OF RIGHTS
Noth ing iu this MOU is to impl y that any signatory govemment is in any way abrogating
or ceding any responsibility or authority inherent in its control or trusteeship over Natural
Resources.

XIV.

LIMITATION

Nothing in this MOU shall be construed a~ obligating the United Slates, the State of
California or any other public agency, their o fficers , agents or employees, to expend any funds in
excess of appropriations authorized by law.

XV.

TIDRD-PARTY CHALLENGES OR APPEALS

Nothing in this MOU may be the basis of any tbird party challenges or appeals. Noth ing
in this MOU creates ~:my r ights or causes of action in persons not pmties to this agreemenL

XVI.

MODIFICATION OF AGREEMENT
Modification of th is MOU must be in writing and approved by all patties to this MOU .
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XVII. TERMINATION
This MOU shall be in effect from the date of execution until termination by agreement of
the Trustees . A t any time that the Trustees determine that the purposes sel forth in this MOU
have been satisfied, the MOU may be telminated. In the event any Trustee withdraws from the
MOU , such withdrawal must be in writing and provided to the other palties to this MOU at leasl
thirty days in advance o f the withdrawal.
In the event of the withdrawal of any Trustee or the te:Jmination of th is MOU, the
Trustees shall give a full and complete accounting to the East Walker River Trustee Council of
all restoration funds received, deposited, held, disbursed, managed, expended, or otherwise
controlled by a Trustee in any joint o r separate account as a result oftne Oil Spill, pursuant to the
Settlement Agreement o r this Mon

XVI][. SEVERABILITY
The telTIL'i ofLhis MOU are severable. Tfany term or condition of this MOU is
determined by a court of competent jurisdiction to be invalid, it shall be considered deleted and
shall not invalidate any of the remain ing tenns and conditions.

XIX.

EXECUTION: EFFECTIVE DATE

This MOU may be executed in counterparts. A copy with a ll origina l executed signature
pages affixed shall constitute the original MOU and be retained by the Lead Administrative
Trustee that maintains records. (see section IX. C. 4. above) . The date of execution shall be the
date of the signature of the last Trustee to sign the MOV .

SIGNATURES:

Dated:

DEC

Z

I

,2005

CALIFORNIA DEPARTMENT OF FISH AND GAME

Ily:
Lisa Curtis
Acting Administrator
Office of Oil Spill Prevention and Response
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7
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NEVADA DIVISION OF ENVIRONMENTAL
PROTECTION

By:

Leo Drozdoff
Adminislrator
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1"1'1
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NEVADA DEPARTMENT OF WILDLIFE

By g~(5~
Terry Craw fonh
Director
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Dated: [2/"'.. ( , 2005
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UNITED STATES FISH AND WILDLIFE SERVICE

By:

Steve Thompson
Manager
Californ ia·Nevada Operations Office
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