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MEMORANDUM OF AGREEMENT
BETWEEN THE

State of Tennessece
Commonwealth of Virginia
United States Department of the Interior

REGARDING NATURAL RESOURCE DAMAGE ASSESSMENT AND RESTORATION
AT THE SALTVILLE SI'TE AND RELATED OPERATIONS

L. INTRODUCTION

This Memorandum of Agreement (Agreement) by and among the Tennessce Department
of Environment and Conservation, on behall of the State of Tennessee; the Virginia Secretary of
Naturil Resources, on behalf of the Commonwealth of Virginia; and the United States Fish and
Wildhfe Service, on behalf of the Department of the Interior (collectively referred to as the
‘Trustees. Trustee Parties or Parties) is entered into 1o ensure the coordmation and cooperation of
the Trustee Partics and other trustee interests in carrying out their collective natural resonrce
trustee responsinhities concerming the releases of hazardous substances from a facility owned
and operated by Olin Corporation, in Saltville, Virginia (Saltville Site). The Trustee Parties
responsibilities inchude, but are not limited to, the assessment of natural resource damages and
restoration {NRDAR) for (1) mjury to, destruction of, or loss of natural resources and natural
resource services (injury or injured natural resources); (2) restoration planning; (3) developing
the costs of restoration, replacement, rehabilitation, and/or acquisition of equivalent (restoration
or restore) of the injured natural resources; and (4) coordmation of trustee concerns and activitics
with removal, remedial, corrective or other response actions carried out by other federal and
state agencies in an effort to abate and/or mimmize continuing and residual injury and to achieve
or enhance restoration of injured natural resources.

The purpose of this Agreement is to provide a framework for coordination and
cooperation among the Trustee Parties, and for the implementation of the activities of the
Trustee Parties in furtherance of their natural resource trustee responsibilities.

II. AUTHORITY

The Partics enter mto this Agreement in accordance with the natural resource trusiee
authonties provided for each trustee under Section 107(f) of the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA), as amended, 42 U.S.C. § 9607(f),
Section 311(f) of the Clean Water Act (CWA), as amended, 33 U.S.C. § 1321(f), and other
apphcable federal and state Jaw and authonity inchidimg, but not limited to, the National Oil and
Hazardous Substances Pollution Contingency Plan (NCP), as amended, 40 C.F.R. Part 300 and,
to the extent appropriate and elected for use by the natural resource trustees, the Natural



Resource Damage Assessment Regulations, as amended, 43 C_F.R. Part 11. The terms used in
this Agreement shatl have the meamng of those that are defined in CERCLA, CWA, and in the
federal regulations referred to above.

tll. LOCATION

This Agreement 15 intended to cover, but is not limited to, natural resources (as defined
under the authoritics cited above, and other applicable federal and state taw) belonging to,
managed by, controlled by, or appertaining to the Trustees at the Saltville Site, which may have
been injured as a result of releases of hazardous substances as defined under CERCLA and other
applicable federal and state law. This Agreernent also addresses any and all areas where
hazardous substances from the Saltville Site and 1ts related operations have come to be located,
and any and all injuries, damages or other losses or nmpacts ansmg, resultmg or otherwise in any
way related to said hazardous substances or any clean-up activities therewith,

V. PARTIES

A. Parties. In accordance with Subpart G of the NCP, and other applicable federal and
state law, the following officials or their designated representatives are Parties to this Agreement
and act on behalf of the public as federal and state trustees for natural resources under this
Agreement:

I. Seecrctary of Natural Resources, acting on behalf of the Commonwealth of
Virgmiag

2. Commussioner, Tennessce Department of Epvironment und Conservation,
acting on behalf of the State of Tennessee; and

3. Regional Director (Region 5), U.S. Fish and Wildhfe Service, U.S.
Department of the Interior, acting on behalf of the Secretary of the Interior.

B. Other Natural Resource Trustees. Notwithstanding any other provision of this
Agreement, any natural resource trustee who is not a Party to this Agreement and who has a
natural resource interest that is affected by the Site shall not be precluded from participating
the NRDAR process or any other natural resource trustee activities under this Agreement. Such
other trustees may include, but are not lmmited to, tribal governments, other federal agencies, or
affected trustee agencies from other states, which may be added by addendum to this Agrecment,
as necessary and appropriate and authorized by apphcable federal or state faw.

C. Rescrvation of Authority. Nothing in this Agreement is to imply, or operate m a
manner, that any natural resource trustee with an interest in the Site, whether a Party to this
Agrcement or not, is in any way abrogating or ceding any natural resource trustee responsibility
or authority over natural resources that may have been affected by the Site,




V. NATURAL RESOURCE DAMAGES

In recognition of the Congressional infent under CERCLA to restore natural resources
injured as a result of releases of hazardous substances, the measure of recoverable natural
resource damages contemplated under this Agrecment may inclhude:

a. the costs of restoring injured natural resources,

b. mterim lost use or diminution of value of the injured natural resources pending
natural recovery or restoration of the injured natural resources,

c. reasonable costs of the NRIDAR, and

d. Trustee oversight costs associated with administering or implementing
restoration projects for injured natural resources. This may inclade documented
Trustee costs of participation in removal, remedial, corrective or other response
actions carried out by other federal and state agencies in an effort to abate and/or
minimize continmng and residual mjury, and to achieve or enhance restoration of
pyured natural resources,

VI, TRUSTEE COUNCIL

A. Composition. The Trustee Parties recognize the importance of coerdinating their
efiorts in ordes to cffectively and cfficiently mect their respective natural resource trustee
responsibilities under apphcable federal and state law, Accordmgly, the Trustee Parties hereby
agree to create the Saltvilie Site Trustee Council (Trustee Council).  Each Trustee Party, as
specified under Section IV(A), shall designate one primary voting representative to the Trustee
Council and one alternate representative to act in the absence of the primary voting
representative.

B. Decision-making. The three (3) members of the Trustee Council shall have equal
authonty, and all decisions under this Agreement shall be by unanimous agreement of all Trustee
Council members.

C. Dispute Resolution. In the event of a dispute involving any decisions under this
Agreement, the Trustee Council repiesentatives shall imitizlly attempt to resolve the dispute
through good faith discussions directed toward obtaining consensus among the Trustee Parties
mvolved in the dispute and consensus by the Trustee Council as a whole. If unanitnous consent
still cannot be reached after good fainth discussions, the matter shall be clevated to the Trustee
Parties for decision or further instructions. If necessary, the Trustee Parties may establish other
mechanisms by which disputes may be resolved. The Trustee Partics agree that decision-making
deliberations will focus upon the Trustees® mutual goals of source control and abatement of
hazardous substance releases, NRDAR, and restoration of injured natural resources, rather than
upon independent control or trusteeship over the affected natural resources.
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D. Duties and Responsibilities. The Partics, through their representatives, will
coordinate their efforts in the following:

I Designing a data gathening and sampling plan for media and receptors that may
have been affected by the Saltville Site,

2. Evalvating injunies to natural resources due to the hazardous substances released at
and/or from the Saltwille Site,

3. Developing a Restoration Plan to restore, replace, rehabilitate, and/or acquire the

equivalent of the injured natural resources, and the reduced or Jost services provided by such
resources, and

4. Developing and implemcnting a strategy to seek to have liable parties perform
and/or pay for the costs of restoration and/or compensation for natural resource damages.
Restoration costs may inchide the costs of oversight and admmistration necessary to ensure
successful sestoration, as well as the costs of performing an assessment of natural resource
mjunies and restoration.

VII. LEAD ADMINISTRATIVE TRUSTEE

The Trustee Parties hercby agree to designate, by unanimous consent, one of the Trustec
Partics to act as Lead Administrative Trustee (LAT) under this Agreement. The LAT s duties
shall include, but are not limited to, coordinating and monitoring the progress of the natural
resource damage asscssment process; scheduling meetings of the Trustee Council and notifying
members of those meetings on a timely basis; preparing, in consultation with other Trustees,
agendas for thosc reetings; acting as a central contact point for the Trustee Council; establishing
and maintaming the administrative record for the natural resource damage assessmenlt, acting as
repository for other records and documents, and perforimng other administrative duties as
directed by the Trustee Council. The LAT will be responsible for mforming the other Trustee
Council members of all pertinent developments on a timely basis. The LAT may delegate any of
its dutics to another Party, with the perimssion of that Party.

VII. FUNDS

The Trustee Council shall establish standards and procedures governing the joint use of all
recovered natural resource damages received by the Trustees to restore, replace, rehabalitate
and/or acquire the equivalent of natural resources injured at the Saltwille Site and to compensate
for the reduced or lost services provided by such resources pursuant to the final Restoration Plan.
Such standards and procedures shall apply to the use of all recovered damages, except individual
Trustee assessment and response costs, whether in any joint Trustee account or individual
Trustee account, to the extent permitted by applicable Jaw and policies.



IX. NOTIFICATION OF NEGOTIATIONS WITH POTENTIALLY RESPONSIBLE
' PARTIES

The Trustees and the Trustee Council members agree that they wil coordinate communications
with potentiaily responsible parties or their agents for matters related to the NRDAR for the
Saltville Site. No Party will discuss these matters with the potentially responsible parties

without first providing the other Partics with notice and an opportunity to participate in such
discussions as appropriate. The above agreement shall not preclude a Party from having separate
communications with potentially responsible partics on matters within the scope of the
Agreement where circumstances warrant, provided that each Party notifies the other Parties and
summarizes the substance of the communication for the other Parties.

The Parties also agree to mform one another of the name(s) of person(s) authorized to speak to
the press and the public on behalf of each party regarding the Saltville Site and related
operations.

X. CONFIDENTIALITY

The Trustees and their representatives agree that it 1s in the public interest that all
scientific data anismg out of their review of the injury 1o natoral resources at this Site be made
public. Therefore, such data shall be made public as soon as publication will not prejudice the
on-going assessment. Public sharing of scientific data will be the general policy of the Trustees.
However, all parties to this Agreement recognize that all written or oral communications related
to the assessment and recovery of damages tor imury to aatural resources may be undertaken
anticipation of hitigation.  Accordmngly, all oral and written communications and work products
will be treated as privileged attorney-chent communications, attorney work products or protected
by other appheable privilege (or a combmation thereof), as appropnate, and will be protected
from disclosure to the maximum extent posstble under applicable federal or state law. The
transmttal of any designated privileged documents or designated privileged commnunications
between or amoeng any of the Trustees or federal or state response action agencies or other
federal, state or tribal trustees (and their counscl, representatives, contractors, and consultants)
docs not waive, or imply any waiver, of any privilege or right which the transmitting government
may assert with respect 1o that document or communication. The Trustees further agree that
whenever a request for production of such a record 1s received pursuant to any applicable federal
or state law, the request will, to the extent permitted by applicable Jaws and regulations, be
forwarded for response to the Trustee or Trustees to which the privilege applics or whose
representatives onginally generated or contributed the record requested. It is understood and
agreed upon that all mformation required to be disclosed pursuant to the Federal Freedom of
Information Act and apphcable state law shall be released. Nothing contained herein shall be
construed as prohibiting or restraming the Trustees or the Trustee Council from agreeing to
releasc any record or from disclosing any record for which disclosure is required by law.



X1. GENERAL PROVISIONS

A. Reservation of Rights. All Trustees understand that this decument is not intended to
create or waive any legal rights or obbgations among the Trustees or any other person or entity
not a party to this Agreement.

Nothing contained herem is intended or shall be construed to tinit any Party’s authorities
under appheable law.

B. Limitation of Anthority. The Trustee Parties and the Lead Administrative Trustee
are not authorized to enter mto settlements on behalt of the other Trustees and neither a Trustee
Party nor the LAl represents another trustee m any higation that may be comunenced by that
Party or another trustee. Nothing in this Agrecment shall be construed as obligating the United
States, the State of Tennessee, the Commonweaith of Virginia, or any other public agency, their
officers, agents or employcces, to expend any tunds in excess of appropriations authorized by law
or funds received by petentially responsible parties for actions related 1o the Saltville Site.

C. Third Parties. This Agreement 1s not intended to, nor shall it, vest rights in persons
who do not represent the Trustee Parties to this Agreement or who are not Parties to this
Agreement. The rights and responsibilitics contamed in this Agreement are subject to the
avaslability of fimding and are intended to be guidance for the respective Trustee Parties. They
may not serve as the basis for any third party claims, defenses, challenges or appeals.

1. Modification of Agreement. It 1s acknowledged that additional agreements may be
executed by the Trustees and their representatives with regard to natural resource danage claims
that anse and to planning for the restoration, replacement, rehabilitation, and/or acquisition of
cquivalent natural resources that may be mjred, destroyed or lost. Therefore, modification of
this Agreement must be in writing and contingent upon approval of all Trustees that are currently
Parties to the Agrecment.

E. Termination and Withdrawal. This Agreement shall be in effect from the date of
exccution until termination by agreement of the Trustees. 1f at any time the Trustees determine
that the purposes underiying this Agreement have been addressed, the Agreement will terminate
upon such a finding. Any Trustee may withdraw from this Agreement upon written notice in
accordance herewith. In the cvent any Trustee withdraws from the Agreeincnt, such withdrawal
must be 1 writing at ‘cast sixty days m advance of the withdrawal. In the event of such
withdrawal, this Agreernent remams in full force and effect for the remaining Partics.

In the event of the withdrawal of any Trustee, or at the termunation of this Agreement,
there shall be a full and complete accounting of all funds received, deposited, held, disbursed,
managed, expended pursuant to Section V111 of this Agreement, or otherwise controlled in any
joint account or ndividual account by the Trustees relating to the NRDAR for this Site.

F. Execution and Effective Date. This Agreement may be executed in counterparts. It
15 effective as to cach Party as of the date of its signature, whether or not the remaining Parties
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IN WITNESS WHEREOF the Parties have executed this Agreement on the dittes attested
to below.

The United States Department of the Interior:

By:

Dr. Mamue A. Parker, Régional Dircctor. Region 5
LS. Fish and Wildlife Service

Date: ”7_"'_?_" 012— ‘



State of Tennessee:

By:

Date: Hawne 9.(1/ 2002




Commonwealth of Virgmia:

i

By:

Mr.-Wf'_l'ayloc tfq)'hy,ff., Secretary

Dyate:

Wil e
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