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CONSENT DECREE

A. WHEREAS, the United States of America, on behalf of the United States

Environmental Protection Agency ("EP A"), the United Stated Department of the Interior

("DOl"), and the United States Department of Commerce, National Oceanic and Atmospheric

Administration ("NOAA"), and the People of the State of California, Ex Relatione the California

Department ofFish and Game ("CDFG"), the California Regional Water Quality Control Board,

San Francisco Bay Region ("SFBRWQCB"), and the California Regional Water Quality Control

Board, Lahontan Region ("LRWQCB") (collectively the "Plaintiffs"), have fied a Complaint in

this action concurrently with this Consent Decree against Defendants Kinder Morgan Energy

Partners, L.P. ("KMEP") and SFPP, L.P. ("SFPP"). The Complaint alleges that Defendants are

civily liable for penalties, injunctive relief, removal costs and damages under federallaw

pursuant to the Clean Water Act ("CW A"), 33 U.S.C. § 1251 et seq., the federal Endangered

Species Act ("ESA"), 16 U.S.C. § 1531, et seq., and the Oil Pollution Act of 1990 ("OPA"),

33 U.S.c. § 2701 et seq., and under California law pursuant to the Porter Cologne Water Quality

Control Act, California Water Code § 13000 et~, the Lempert-Keene-Seastrand Oil Spil

Prevention and Response Act, Governent Code § 8670.1 et~, and the California Fish and

Game Code, with respect to three separate discharges of oil from April 2004 to April 2005 from

oil pipelines that Defendants own or operate, as further described herein;

B. WHEREAS, on or about April 27, 2004, approximately 2,947 barrels of oil

discharged from the Defendants' North Line pipeline into the Suisun Marsh and adjoining

shorelines, near Suisun City, in Solano County, California (the "Suisun Discharge"). The Suisun

Discharge resulted from external corrosion on the pipeline;

Consent Decree - 1
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C. WHEREAS, the Plaintiffs allege that on or about February 7,2005, approximately

1,831 barrels of oil discharged from the Defendants' Brisbane Terminal-0akland pipeline,

reaching the Oakland Iner Harbor, near Oakland, in Alameda County, California (the "Oakland

Discharge"). The Oakland Discharge resulted from longitudinally oriented gouges on the

pipeline from excavation damage;

D. WHEREAS, the Plaintiffs allege that on or about Aprill, 2005, approximately

300 gallons of oil discharged from the Defendants' pipeline into Summit Creek and other waters

of the United States in the Donner Lake watershed and adjoining shorelines, near Truckee, in

Placer County, California (the "Donner Discharge"). The Donner Discharge likely resulted from

dents on the pipeline or corrosion related to disbonded coating;

E. WHEREAS, on or about September 2005, CDFG received from Defendants a Soil

Assessment Report for the Donner Discharge that recommends natural attenuation and additional

assessment of the soil conditions as the remedial alternatives;

F. WHEREAS, CDFG agreed to allow some contamination from the Donner

Discharge to remain in place subject to natural attenuation, provided that Defendants conduct

continued sediment and water monitoring and, in the event that natural attenuation fails to

remediate the remaining contamination, conduct alternative remediation and containment;

G. WHEREAS, to resolve in accordance with this Consent Decree the claims

asserted in the Complaint regarding the Suisun Discharge, the" Oakland Discharge and the Donner

Discharge, Defendants wil pay the sum of three milion, seven hundred and ninety-five

thousand, one hundred and thirt-five dollars ($3,795,135.00) for civil penalties (at least

$500,000.00 attributable to the Oakland Discharge), the sum of one hundred and eighteen

Consent Decree - 2
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thousand and six hundred and sixteen dollars ($118,616.00) for remaining CDFG response costs

(Oakland = $56,956.00; Sui sun = $39,194.00; Donner = $22,466.00), the sum of fifty-one

thousand and four hundred dollars ($51,400.00) for future remediation monitoring costs of

CDFG for the Donner Discharge, the sum of one milion, one hundred and fifty-one thousand

and ninety-nine dollars ($ 1,151,099.00) related to the Suisun discharge for natual resource

damages, the sum of twenty-thousand dollars ($20,000.00) to the National Fish and Wildlife

Foundation to fud projects to restore resources damaged by the Donner Discharge, the sum of

sixteen thousand, ninety-nine dollars ($16,099.00) to NOAA for reimbursement of its Natual

Resource Damage Assessment costs associated with the Suisun Discharge, the sum of one

hundred forty-thousand four hundred and eighty-four dollars ($140,484.00) to the CDFG for

unreimbursed Natural Resource Damage Assessment costs incurred in connection with the

Suisun Discharge, and any reasonable unreimbursed Natural Resource Damage Assessment costs

incurred by DOl with respect to the Sui sun Discharge, perform specified injunctive reliefrelated

to enhancement of pipeline spil prevention and response preparation to prevent future violations

of the CW A, and satisfy all other terms of this Consent Decree.

H. WHEREAS, Defendants have taken the following steps to decrease the likelihood

of other such discharges:

(1) Installed new pipeline within the North Line system that avoids routing

through most of the Suisun Marsh;

(2) In 2005, conducted a caliper in-line inspection and a high-resolution Axial

Flaw Detection ("AFD") inspection survey of the entire Oakland to Brisbane 12" Pipeline, on

which the Oakland Discharge occurred. The AFD tool had the magnetic field rotated 90 degrees,

Consent Decree - 3
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which better enabled it to detect and identify axially oriented features that may be present in the

pipeline. Based on data from the caliper and AFD inspections, Defendants excavated the

pipeline at two dig locations to visually inspect for mechanical damage and repaired or replaced

the pipeline at both of those locations;

(3) Cut out a 14.5 ft. 10ng section ofpipeline at the location of the Donner

Discharge and replaced with new pre-tested pipe;

(4) Reviewed all data acquired during a 1997 in-line inspection ("ILl") survey

of the entire 120 mile 10ng pipeline system from Rocklin, California, to Reno, Nevada, on which

the Donner Discharge occurred, to identify and size dents that might exist. The 1997 ILl surveys

consisted ofElectronic Geometry Pig surveys and Corrosion Detection Pig surveys. Pursuant to

this review, Defendants identified anomalies at twenty locations, excavated nineteen of the

locations to inspect for potential damage, determined that one anomaly had already been replaced

due to a relocation project and repaired or replaced the pipe at fifteen of the locations. The

balance of physically inspected pipe locations did not meet repair criteria and were recoated after

inspection;

(5) Performed high resolution caliper ILI surveys on the entire 120 mile long

Rocklin to Reno pipeline system to better identify mechanical damage and corrosion.

Defendants have excavated the pipeline for visual inspection in seventeen locations, which

resulted in Defendants repairing or replacing the pipeline in at least twelve of those locations.

Additionally, a high resolution Magnetic Flux Leakage Survey and Transverse Flux Inspection

tools were ru in November 2006;

Consent Decree - 4
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(6) Hired and trained at least ten (10) additional employees to be present at all

excavations within 10 feet of the center line of any Pacific Operations Unit pipeline and

incorporated this requirement for qualified inspector presence at excavations into its Integrity

Management PIan;

(7) Created a system to integrate and overlay all data for the entire Pacific

Operations Unit from close interval surveys, ILl sureys, excavations, visual inspections and

other pipeline integrity evaluation into a Pipeline Open Database System to identify areas along

the pipeline system where corrosion, mechanical damage, disbonded coating or other anomalies

might exist that require fuher investigation, repair or replacement to prevent future discharges;

(8) Entered into a Consent Agreement with the United States Deparment of

Transportation's Pipeline and Hazardous Materials Safety Administration ("PHMSA"), in the

matter of Kinder Morgan Energy Partners, L.P., CPF No. 5-2005-5025H (the "PHMSA Consent

Agreement"), in which KMEP agreed to address integrity threats along the entire 3,900-mile

Pacific Operations Unit to prevent failures, including failures caused by outside force damage

and corrosion. The specific terms of the agreement are set forth in the PHMSA Consent

Agreement, a copy of which is attached hereto as Attachment A;

(9) Established an internal company procedure to ru the same quality ILI

through each pipeline segment and apply the same dig criteria (for investigation and validation)

and repair criteria for each portion of any pipeline segment regardless of whether an identified

condition is in an area that is designated as "could affect an 'High Consequence Area'" within

the meaning of 49 C.F.R. 195.452.

Consent Decree - 5
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i. WHEREAS, Defendants have revised their spil notification procedures in their

spil response plans to improve the promptness of notification to federal and state authorities;

J. WHEREAS, Defendants do not admit any liability to the Plaintiffs arising out of

the transactions or occurrences alleged in the Complaint.

K. WHEREAS, the Parties recognize, and the Cour by entering this Consent Decree

finds, that this Consent Decree has been negotiated by the Parties in good faith and wil avoid

litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public

interest.

NOW, THEREFORE, before taking testimony and without the adjudication or

admission of any issue of fact or law except as provided in Section I, below, and with the consent

of the Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of the United States'

claims in this action pursuant to 28 US.c. §§ 1331, 1345, and 1355 (originaljurisdiction),

Sections 1002(a), (b)(1)(A) and (b)(2)(A), 1006, 1017(b) ofOPA, 33 US.c. §§ 2702(a),

(b )(1 )(A) & (b )(2)(A), 2706, and 2717(b), and Sections 309(b), 311 (b )(7)(E) and 311 (n) of the

CWA, 33 US.C. §§ 1319(b), 1321 (b)(7)(E) and 1321(n). The Court has supplemental

jurisdiction over the subject matter of the CDFG, SFBRWQCB and LRWQCB's claims pursuant

to 28 US.C. § 1367(a) because these claims are so related to the federal claims that they form

part of the same case or controversy. This Court also has jurisdiction over the subject matter of

the CDFG's OPA claim under 33 US.c. § 2717(b). The Cour has personal jurisdiction over the

Parties to this Consent Decree. Venue lies in this District pursuant to 28 US.c. §§ 1391(b) and

Consent Decree - 6
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1395(a), because the Defendants reside in this District as determined by 28 US.C. § 1391(c).

For the purposes of this Consent Decree, or any action to enforce this Consent Decree,

Defendants waive any right to a different venue, including under California Water Code § 13361,

and consent to the Court's jurisdiction over this Decree or such action and over Defendants, and

consent to venue in this judicial district.

2. Notice of the commencement of this action has been given to the state of

California, as required by Section 309(b) of the CWA, 33 US.C. § 1319(b).

II. APPLICABILITY

3. The obligations of this Consent Decree apply to and are binding on the

United States, the People of the State ofCalifornia, Ex Relatione the CDFG, SFBRWQCB,

LRWQCB, and on the Defendants, and any successors, assigns or other entities or persons

otherwise bound by law.

4. No transfer of ownership or operation of any Facility, whether in

compliance with the procedures of this Paragraph or otherwise, shall relieve Defendants of their

obligation to ensure that the terms of the Decree are implemented. Defendants' transfer of

ownership or operation of any portion of the Facility within the Pacific Operations Unit to any

other person must be conditioned on the transferee's agreement to undertake the obligations

required by Section VII (Injunctive Relief) of this Consent Decree, as provided in a written

agreement between any Defendant and the proposed transferee, enforceable by the Plaintiffs as

third-party beneficiaries of such agreement. At least thirty (30) days prior to such transfer,

Defendants shall provide a copy of this Consent Decree to the proposed transferee and shall

simultaneously provide written notice of the prospective transfer, together with a copy of the

Consent Decree - 7

Case 2:07-at-00443     Document 1-2     Filed 05/21/2007     Page 10 of 67




1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

proposed written agreement, to EPA Region 9, to the United States Department of Justice, and to

the CDFG in accordance with Section XII of this Decree (Notices). Any transfer of ownership

or operation of all or a portion of the Facility without complying with this Paragraph constitutes a

violation of this Consent Decree.

5. Defendants shall provide a copy of this Consent Decree to all offcers, and

employees and agents whose duties might reasonably include supervision of compliance with any

provision of this Consent Decree, including supervision of any contractor retained to perform

work required under this Consent Decree. Defendants shall condition any contract to perform

any work covered by this Consent Decree on performance of the work in conformity with the

terms of this Consent Decree.

6. In any action to enforce this Consent Decree, Defendants shall not raise as

a defense the failure by any of its officers, directors, employees, agents, or contractors to take any

actions necessary to comply with the provisions of this Consent Decree.

III. DEFINITIONS

7. Terms used in this Consent Decree that are defined or used in the CW A

and OP A shall have the meanings assigned to them in such statute, unless otherwise provided in

this Consent Decree. Whenever the terms set forth below are used in this Consent Decree, the

following definitions shall apply:

A. "Complaint" shall mean the complaint filed by Plaintiffs in this

action.

B. "Consent Decree" or "Decree" shall mean this document.

Consent Decree - 8
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C. "Covered Waters" shall mean all waters within the meaning of33

U.S.c. § 1362(7) and all waters of the State within the meaning ofCalifornia Water Code §

13050( e), except ground waters.

D. "Day" shall mean a calendar day unless expressly stated to be a

working day. In computing any period of time under this Consent Decree, where the last day

would fall on a Saturday, Sunday, or federal holiday, the period shall run until the close of

business of the next working day.

E. "Defendants" shall mean KMEP and SFPP. For the purposes of

Paragraphs 41, 44, 45 and 47 of Section XI of this Consent Decree, the Defendants' directors,

offcers, and employees acting within their scope of employment, in addition to Kinder Morgan

Inc., Kinder Morgan Management LLC, Kinder Morgan G.P., Inc., and Kinder Morgan

Operating L.P. "D", shall be considered "Defendants" and shall not be considered "third parties."

F. "Facility" or "Facilities," as referenced in the Consent Decree,

shall include all KMEP owned or SFPP operated pipelines and associated pumps, valves and

pipeline operational equipment in the Pacific Operations Unit as ofthe date oflodging this

Consent Decree, or such pipelines added to the Pacific Operations Unit during the pendency of

this Consent Decree. The "Pacific Operations Unit" currently comprises approximately 3,900

miles of hazardous liquid petroleum pipelines owned or operated by KMEP or SFPP in Arizona,

California, Nevada, New Mexico, Oregon and Texas. For puroses of this Consent Decree, the

Pacific Operations Unit does not include the Carbon Dioxide or Cypress systems.

G. "HCA" shall have the same meaning as the meaning set forth in 49

C.F.R. § 195.450.

Consent Decree - 9
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H. "Natural Resources" shall have the meaning set forth in OP A

§ 1001(20),33 US.c. § 2701(20), and include land, fish, wildlife, biota, air, water, groundwater,

drinking water supplies, and other such resources belonging to, managed by, held in trust by,

appertaining to, or otherwise controlled by the United States or the state of California, and shall

also mean the services provided by such resources tò other resources or to humans.

i. "Natural Resource Trustees" or "Trustees" mean those federal and

state agencies or offcials designated or authorized pursuant to the CW A, OP A, or state law to act

as Trustees for the Natural Resources managed by, controlled by, or appertaining to the United

States or the state of California. Specifically, as used in this Consent Decree, these terms shall

mean the US. Fish and Wildlife Service and the CDFG.

J. "Paragraph" shall mean a portion of this Consent Decree identified

by an Arabic numeraL.

K. "Parties" shall mean the United States, the People of the State of

California, Ex Relatione the CDFG, SFBRWQCB, LRWQCB, KMEP and SFPP.

L. "Plaintiffs" shall mean the United States, the People of the State of

California, Ex Relatione the CDFG, SFBRWQCB and LRWQCB.

M. "Section" shall mean a portion of this Consent Decree identified by

a Roman numeraL.

N. "Spill Prevention, Response or Reporting Practices" shall mean

those measures or methods adopted by Defendants as described in this Consent Decree, or as

currently required by the PHMSA Consent Agreement, or any other protocol of the Defendants

Consent Decree - 10
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that is intended to prevent discharges of oil from Defendants' Facilities or intended to improve

response capabilities, and ensure more accurate, timely reporting of oil discharges.

O. "Spils" shall mean the Suisun Discharge, the Oakland Discharge

and the Donner Discharge.

P. "United States" shall mean the United States of America, acting on

behalf of EP A, DOl and NOAA.

iv. CIVIL PENALTIES

8. Within thirty (30) days after the Effective Date of this Consent Decree,

Defendants shall pay civil penalties in the amount of three million seven hundred and ninety-five

thousand one hundred and thirt-five dollars ($3,795,135.00) to the Plaintiffs as follows:

A. F or alleged violations of the CW A and the California statutes set

forth in Paragraph A of the foregoing recitals, Defendants shall pay a civil penalty of three

milion seven hundred and eighty thousand five hundred and fifty-nine dollars ($3,780,559.00),

as follows:

(1) To the United States, one million five hundred and eighty-

five thousand eight hundred and ninety-three dollars ($1,585,893.00), to be paid into an escrow

account bearing interest on commercially reasonable terms, in a federally-charered bank (the

"United States Escrow Account") within 15 business days after Defendants receive notice that

this Consent Decree has been lodged. Such monies shall remain in escrow until entry of the

Decree. If the Decree is not entered by the court, and the time for any appeal of that decision has

run, or if the court's denial of entr is upheld on appeal, the monies placed in escrow, together

with accrued interest thereon, shall be returned to Defendants. If the Decree is entered by the

Consent Decree - 11
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court, Defendants shall, within 15 days thereof, cause the monies (including all accrued interest)

in the United States Escrow Account to be released and disbursed to the United States. Payment

shall be made by Fedwire Electronic Funds Transfer ("EFT") to the United States Department of

Justice, in accordance with instructions provided to Defendants, following 10dging of the

Consent Decree, by the Financial Litigation Unit of the Offce of the United States Attorney for

the Eastern District of California. The payment shall reference the Civil Action Number

assigned to this case and Deparment of Justice Case Number ("DOJ No." 90-5-1..1-08427, and

US. Coast Guard reference number FPN A04010, and shall specify that the payments are made

toward CW A civil penalties to be deposited into the Oil Spil Liability Trust Fund pursuant to 33

US.C. § 1321(s), § 4304 of Pub. L. No. 101-380, and 26 US.C. § 9509(b)(8). Any funds

received after 11 :00 a.m. Eastern Time shall be credited on the next business day. Defendants

shall simultaneously provide to the United States notice of this payment by submitting written

notice of the same and a copy of any transmittal documentation to the United States in

accordance with Section XIII of this Consent Decree (Notice), and to the following:

L T Carolyn Leonard-Cho
National Pollution Funds Center
4200 Wilson Boulevard, Suite 1000
Arlington, Virginia 22203- 1804

Commander Thomas Beistle
United States Coast Guard
Office of Claims and Litigation
2100 Second Street, S.W.
Washington, D.C. 20593-0001

(2) To the SFBRWQCB, one milion three hundred sixty

thousand four hundred and forty-eight dollars ($1,360,448.00), to be paid into an escrow account

bearing interest on commercially reasonable terms, in a federally-charered bank (the "Regional

Consent Decree - 1 2
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Water Board Escrow Account") within 15 business days after Defendants receive notice that this

Consent Decree has been lodged. Such monies shall remain in escrow until entr of the Decree.

If the Decree is not entered by the cour, and the time for any appeal of that decision has run, or if

the court's denial of entry is upheld on appeal, the monies placed in escrow, together with

accrued interest thereon, shall be returned to Defendants. If the Decree is entered by the court,

Defendants shall, within 15 days thereof, cause the monies (including all accrued interest) in the

Regional Water Board Escrow Account to be released and disbursed to the SFBRWQCB.

Payment shall be made by cashier's or certified check payable to the "State Water Resources

Control Board-Waste Discharge Permit Fund" and sent to:

Bruce H. W olfe
SFBRWQCB
1515 Clay Street, Suite 1400
Oakland, CA 94612

(3) To the CDFG, eight hundred and thirty-four thousand two

hundred and eighteen dollars ($834,218.00), to be paid into an escrow account bearing interest on

commercially reasonable terms, in a federally-charered bank (the "CDFG Escrow Account")

within 1 5 business days after Defendants receive notice that this Consent Decree has been

lodged. Such monies shall remain in escrow until entry of the Decree. If the Decree is not

entered by the court, and the time for any appeal of that decision has run, or if the court's denial

of entr is upheld on appeal, the monies placed in escrow, together with accrued interest thereon,

shall be returned to Defendants. If the Decree is entered by the court, Defendants shall, within 15

days thereof, cause the monies (including all accrued interest) in the CDFG Escrow Account to

be reI eased and disbursed to the CDFG. Payment shall be made by cashier's check or certified
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check payable to the California Department of Fish and Game. The check shall reference the

"Kinder Morgan Spils" and reflect that it is a payment to the Fish and Wildlife Pollution

Account. The check shall be sent by certified mail to:

California Departent of Fish and Game
Office of Spil Prevention and Response
Attn: Stephen Sawyer, Assistant Chief Counsel
1700 "K" Street, Suite 250
Sacramento, CA 95814

B. Defendants shall pay a civil penalty in the amount of fourteen

thousand five hundred seventy six dollars ($14,576.00), to be paid within 15 business days after

Defendants receive notice that this Consent Decree has been 10dged into an escrow account

bearing interest on commercially reasonable terms, in a federally-chartered bank (the "ESA

Escrow Account"). Such monies shall remain in escrow until entry of the Decree. If the Decree

is not entered by the cour, and the time for any appeal of that decision has run, or if the cour's

denial of entry is upheld on appeal, the monies placed in escrow, together with accrued interest

thereon, shall be returned to Defendants. If the Decree is entered by the cour, Defendants shall,

within 15 days thereof, cause the monies (including all accrued interest) in the ESA Escrow

Account to be released and disbursed to the United States for the claims alleged by the United

States for violations of the Endangered Species Act. Said civil penalty shall be used for the

purposes authorized by 16 US.C. § 1540(d). Payment shall be made by EFT to the United States

Department of Justice in accordance with instructions provided to Defendants, following lodging

of the Consent Decree, by the Financial Litigation Unit of the Office of the United States

Attorney for the Eastern District of California. At the time of making such payment, Defendants

shall send a transmittalletter to the following address, indicating that the EFT has occurred and
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shall include the following reference: Kinder Morgan Energy Partners, Organization Code

99000, Lacey Act Reward Account: 14XI611-ECV.

Law Enforcement
Attention: Scott Heard, Regional Agent in Charge
US. Fish and Wildlife Service
2800 Cottage Way
Sacramento, CA 95826-1846

C. Defendants shall not deduct the amounts paid under this Section in

calculating federal income tax.

V. CDFG RESPONSE AND REMEDIATION MONITORING COSTS

9. Within thirty (30) days after the Effective Date of this Consent Decree,

Defendants shall pay twenty-two thousand four hundred and sixty-six dollars ($22,466.00) to

CDFG for response costs associated with the Donner Discharge. Payment shall be made by

cashier's or certified check payable to the Californa Department ofFish and Game. The check

shall reference the Kinder Morgan Donner Discharge and reflect that it is a payment to the Fish

and Wildlife Pollution Account. CDFG shall deposit the money into the Oil Pollution Response

and Restoration Subaccount. The check shall be sent by certified mail to the address directed in

Paragraph 8(A)(3), above.

10. Within thirty (30) days after the Effective Date of this Consent Decree,

Defendants shall pay ninety-six thousand one hundred and fifty dollars ($96,150.00) to CDFG for

response costs associated with the Sui sun ($39,194) and Oakland ($56,956) Discharges.

Payment shall be made by cashier's or certified check payable to the California Department of

Fish and Game. The check shall reference the Kinder Morgan Sui sun and Oakland Discharges
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and reflect that it is a payment to the Oil Spil Response Trust Fund. The check shall be sent by

certified mail to the address directed in Paragraph 8(A)(3), above.

11. Within thirty (30) days after the Effective Date of this Consent Decree,

Defendants shall pay fift-one thousand four hundred dollars ($51,400.00) to CDFG for

remediation monitoring associated with the Donner Discharge. Payment shall be made by

cashier's or certified check payable to the California Department of Fish and Game. The check

shall reference the Kinder Morgan Donner Discharge and reflect that it is a payment to the Fish

and Wildlife Pollution Account. CDFG shall deposit the money into the Oil Pollution Response

and Restoration Subaccount. The check shall be sent by certified mail to the address directed in

Paragraph 8(A)(3), above.

VI. NATURAL RESOURCE DAMAGES PAYMENTS

12. Within thirt (30) days after this Decree has been lodged with this Court,

Defendants shall deposit the amount of one milion one hundred and fift-one thousand and

ninety-nine dollars ($1,151,099.00) into an escrow account bearing interest on commercially

reasonable terms, in a federally-charered bank (hereinafter, the "Escrow Account"). Ifthe

Decree is not entered by this Court, and the time for any appeal of that decision has run, or if this

Cour's denial of entry is upheld on appeal, the monies placed in escrow, together with accrued

interest thereon, shall be returned to Defendants. If the Decree is entered by this Court,

Defendants shall, within thirty (30) days of the Effective Date, cause the monies in the Escrow

Account, and all accrued interest thereon, to be paid to DOl, on behalf of the N atural Resource

Trustees, for the puroses set forth in Paragraph 13(C), below. Such payment shall be made by

EFT to the United States Department of Justice in accordance with instructions provided to
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Defendants, following lodging of the Consent Decree, by the Financial Litigation Unit of the

Office of the United States Attorney for the Eastern District ofCalifornia. Defendants shall send

a transmittalletter indicating that the EFT has occurred, to the Parties in accordance with Section

XII of this Decree ("Notices") and to:

Deparment of the Interior
N atural Resource Damage Assessment
and Restoration Program
Attention: Restoration Fund Manager
1849 "C" Street, N.W., Mail Stop 4449
Washington, D.C. 20240

13. The EFT and transmittalletter shall reflect that the payment is being made

to the "Natual Resources Damage Assessment and Restoration Fund, Account No. 14X5198 -

KIDER MORGAN SUISUN OIL SPILL." DOl will assign these funds a special project

number to allow the funds to be maintained as a segregated account within the Departent of the

Interior Natural Resource Damage Assessment and Restoration Fund, Account No.

14X5198**** (the "KIDER MORGAN SUISUN OIL SPILL NRD Account").

A. DOl shall, in accordance with law, manage and invest fuds in the

KIDER MORGAN SUISUN OIL SPILL NRD Account and any return on investments or

interest accrued on the Account for use by the Natural Resources Trustees in connection with

Restoration of Natural Resources affected by the Spil. DOl shall not make any charge against

the KIDER MORGAN SUI SUN NRD Account for any investment or management services

provided.
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B. DOl shall hold all funds in the KINDER MORGAN SUISUN

NRD Account~ including return on investments or accrued interest, subject to the provisions of

this Decree.

C. The Natural Resources Trustees commit to the expenditue of these

funds for the design, impleInentation, permitting (as necessary), monitoring, and oversight of

restoration projects and for the costs of complying with the requirements of the law to conduct a

restoration planning and implementation process. The Natural Resource Trustees pIan to use the

funds for restoration, enhancement, and protection of resources injured by the Suisun Discharge

and for oversight of these restoration projects. The allocation of funds for specific projects wil

be contained in a Restoration PIan prepared and implemented jointly by the Trustees, for which

public notice, opportnity for public input, and consideration of public comment wil be

provided. The Trustees jointly retain the ultimate authority and responsibility to use the fuds in

the KIDER MORGAN SUISUN NRD Account to restore Natural Resources in accordance

with applicable law, this Consent Decree, and any Memorandum of Understanding (MOU)

between them.

14. Within thirty (30) days after the Effective Date of this Consent Decree,

Defendants shall pay twenty thousand dollars ($20,000.00) to the National Fish and Wildlife

Foundation to fud projects to restore resources damaged by the Donner Discharge. Payment is

to be made by cashier's or certified check payable to the National Fish and Wildlife Foundation.

The check or money order shall be sent by certified mail or overnight delivery to the attention of

counsel for the CDFG at the address set forth below:

State of California Department of Fish and Game
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Office of Spil Prevention and Response
Attn: Stephen Sawyer, Assistant Chief Counsel
1700 "K" Street, Suite 250
Sacramento, CA 95814

The check shall reference the Donner Discharge and reflect that it is a payment to the

Environmental Fund for Habitat and Incident Specific Restoration Projects. The National Fish

and Wildlife Foundation shall deposit the funds into the Riverine Subaccount of the

Environmental Fund for Habitat and Incident Specific Restoration Projects. At the time of

payment, Defendants shall simultaneously send written notice of payment and a copy of any

transmittal documentation to Plaintiffs in accordance with Section XII of this Consent Decree

(Notices).

15. Within thirty (30) days of the latter of the Effective Date of this Consent

Decree or delivery of an invoice, with supporting back-up documentation, to Defendants,

Defendants shall pay to DOl any reasonable unreimbursed Natural Resource Damage

Assessment costs that DOl has incurred through the Effective Date of this Consent Decree. Any

such amount payable to DOl shall be transmitted to DOl, Natual Resource Damage Assessment

and Restoration Fund, Account No. 14X5 198- KIDER MORGAN SUISUN NRD Account by

EFT to the U.S. Department of Justice in accordance with instructions that the Financial

Litigation Unit of the U.S. Attorney's Office for the Eastern District of California shall provide

to Defendants following the Effective Date of this Consent Decree. At the time of payment,

Defendants shall simultaneously send written notice of payment and a copy of any transmittal

documentation (which shall reference DOJ No. 90-5-1-1-08427) to the Parties in accordance with

Section XII of this Decree ("Notices").
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16. Within thirty (30) days of the date of the Effective Date of this Consent

Decree, Defendants shall pay the sum of sixteen thousand, ninety-nine dollars ($16,099.00) to

NOAA for reimbursement of its Natual Resource Damage Assessment costs associated with the

Suisun Discharge. Payment shall be made by EFT to the U.S. Department of Justice in

accordance with instructions that the Financial Litigation Unit of the U.S. Attorney's Office for

the Eastern District ofCalifornia shall provide to Defendants following the Effective Date of this

Consent Decree. At the time of payment, Defendants shall simultaneously send written notice of

payment and a copy of any transmittal documentation (which shall reference DOJ No. 90-5- 1 - 1-

08427) to the Parties in accordance with Section XII of this Decree ("Notices").

17. Within thirty (30) days of the latter of the Effective Date of this Decree or

the delivery of an invoice, with supporting back-up documentation, to Defendants, Defendants

shall pay to CDFG reasonable unreimbursed Natural Resource Damage Assessment costs that it

has incured in connection with the Suisun discharge in the amount of one hundred and forty

thousand and four hundred and eighty-four dollars ($140,484.00). Payment is to be made by

cashier's or certified check payable to the California Department of Fish and Game. The check or

money order shall be sent by certified mail or overnight delivery to:

State of California Deparment of Fish and Game
Office of Spill Prevention and Response
Attn: Stephen Sawyer, Assistant Chief Counsel
1700 "K" Street, Suite 250
Sacramento, CA 95814

The check shall reference the "Kinder Morgan Spils" and reflect that it is a payment to the Oil

Spil Response Trust Fund.
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VII. INJUNCTIVE RELIEF

18. From the Effective Date until termination of this Consent Decree, EP A

and Defendants shall meet quarterly at the EP A Region IX offices in San Francisco, California,

to discuss the implementation of Defendants' Spil Prevention, Response or Reporting Practices,

and make modifications as agreed by the EP A and the Defendants. At such meetings,

Defendants shall make available, on request, all existing information and reports relevant to

evaluating Defendants' implementation of their Spill Prevention, Response or Reporting

Practices, including integrty management plans or any assessment or evaluation of pipelines

within the Defendants' Pacific Operating Unit. To the extent these meetings involve

implementation of integrity management pIan requirements under 49 C.F.R Part 195 or any

actions conducted pursuant to the PHMSA Consent Agreement, Defendants shall not object to

participation in such meetings by PHMSA or its representative. Defendants may request

additional meetings with EP A at any time without restriction. This Paragraph does not waive or

supersede any authority that EP A may have to obtain information from Defendants related to the

Spils or other matters within its jurisdiction or authority. EP A may, in its sole discretion, cancel

or postpone any quarterly meeting required by this Consent Decree by written notice to

Defendants.

19. From the Effective Date until the termination of this Consent Decree,

Defendants shall not make material changes to their Spil Prevention, Response or Reporting

Practices within their Pacific Operating Unit that, as may be determined by EP A, are less

protective of Covered Waters, without prior written approval from EPA. For the purpose of this
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Consent Decree, "material changes" to Spill Prevention, Response or Reporting Practices shall

mean:

1) the modification of any program with the effect of reducing the presence of qualified

personnel at any excavation near any portion of the pipeline;

2) the modification of any obligations or schedules stated in or approved pursuant to the

PHMSA Consent Agreement as of December 31, 2006;

3) the de-classification as of any portion of pipeline that, as of December 3 1, 2006,

Defendants have designated as "could affect a" HCA, in accordance with 49 C.F.R. § 195.452.

4) the modification of pipeline assessment and repair criteria established in Section 7

(Pipeline Repair Criteria), Section 8 (Continuing Assessment and Analysis), and Appendix E

(Repair Criteria) of Defendants' Integrity Management Program, where such modification might

result in: a) extending the time frames or making less stringent the criteria for pipeline

excavation, repair or replacement; b) changing repair and other remediation methods; c) reducing

the likelihood that a condition would be discovered or the timeliness of such discovery; or d)

reducing the validity of ILl assessment results; or

5) the modification of the procedure to apply the same inspection, dig and repair criteria

for each portion of a pipeline segment regardless of whether an identified condition is in an area

that is designated as "could affect" a HCA pursuant to 49 C.F.R. § 195.452.

20. Defendants shall provide EP A semi-annually, beginning 180 days from the

Effective Date of this Consent Decree, a listing and description of any substantive changes

Defendants have made regarding their Spil Prevention, Response or Reporting Practices in the
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Pacific Operations Unit within the previous twelve (12) months, and upon EP A's written request,

provide a copy of the Defendants' written policies or practice where such changes were made.

21. Within 90 days after notice from EP A that Defendants have made a

material change to their Spil Prevention, Response or Reporting Practices in the Pacific

Operations Unit in a manner that EPA has determined to be less protective of Covered Waters, or

within such other time as agreed by EP A, Defendants shall implement its former Spill

Prevention, Response or Reporting Practices in the Pacific Operations Unit, or shall implement

modifications that EP A determines are the substantive equivalent of former Spil Prevention,

Response or Reporting Practices in the Pacific Operations Unit. To the extent that the

Defendants' Spil Prevention, Response or Reporting Practices in the Pacific Operations Unit are

required by the PHMSA Consent Agreement, any determinations by EP A wil be made in

consultation with PHMSA.

22. Within ninety (90) days of the Effective Date of this Consent Decree,

Defendants shall designate Line Sections 11, 12, and 13 of the SFPP Rocklin-Reno pipeline as

"could affect" an HCA, in accordance with 49 C.F.R. § 195.452, thereby subjecting those

portions of the pipeline to those regulations.

23. Within ninety (90) days of the Effective Date of this Consent Decree,

Defendants shall request that PHMSA approve a modification to the Close Interval Survey

("CIS") schedule approved pursuant to the PHMSA Consent Agreement to ensure that the CIS

for Line Sections 11, 12 and 13 of the SFPP Rocklin-Reno pipeline are completed by December

31, 2008. Additionally, within ninety (90) days, Defendants shall request that PHMSA approve a

modification to the CIS schedule approved pursuant to the PHMSA Consent Agreement to
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ensure that the cis for Line Sections 27, 95 and 103 (located near Mococo Marsh) are completed

by December 31,2010.

VIII. STIPULATED PENAL TIES

24. If Defendants fail to make any payments required under Section iV (Civil

Penalties), Section V (CDFG Response and Remediation Monitoring Costs) or Section Vi

(Natual Resource Damages Payments) when due, Defendants shall pay a stipulated penalty of

fifteen hundred dollars ($1,500.00) to each Plaintiffnot paid in full, per day for each day that the

payment is late. Late payment of the obligations stated in Section IV (Civil Penalties), Section V

(CDFG Response and Remediation Monitoring Costs) and Section Vi (Natural Resource

Damages Payments) shall be made in accordance with payment instructions in those Sections.

Stipulated Penalties under this Paragraph shall be paid as stated herein. All transmittal

correspondence shall state that any such payment is for late payment of the settlement payments

due under this Consent Decree, or for stipulated penalties, as applicable. Payments of stipulated

penalties under this Paragraph to the United States shall be made in accordance with the payment

instructions in Paragraph 29. Payments to the CDFG for stipulated penalties under this

Paragraph shall be made in accordance with Paragraph 30. On demand, payments to the

SFBRWQCB for stipulated penalties under this Paragraph shall be made by cashier's or certified

check payable to the "State Water Resources Control Board - Waste Discharge Permit Fund" and

sent to the individual identified in Paragraph 8(A)(2), shall reference the Civil Action Number

assigned to this case and specify that the payment is for stipulated penalties. Payments for

stipulated penalties under this Paragraph based on the late payment of the obligation stated in
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Paragraph 8(B) shall be made in accordance with Paragraph 8(B), shall reference the Civil Action

Number assigned to this case and that the payment is for stipulated penalties.

25. Defendants shall be liable for Stipulated Penalties to the United States for

all other violations of this Consent Decree, unless excused under Section IX (Force Majeure). A

violation includes failing to perform any obligation required by the terms of this Decree,

including any injunctive relief, according to all applicable requirements of this Decree and

within the specified time schedules established by or approved under this Decree. Stipulated

Penalties under this Paragraph shall be paid in accordance with Paragraph 29 below. Stipulated

Penalties owing initially to the any agency of the state of California under this Consent Decree

may be demanded by the EP A if the Stipulated Penalty arises from the untimely payment of

penalties pursuant to Paragraph 8 of this Consent Decree and the respective agency of the state

of California has neither demanded or received payment of the Stipulated Penalty.

Penalty Per Violation Per Day: Period of Noncompliance:

$500 1 st through 14th day

$ 1 ,000 15th through 30th day

$2,000 31 st day and beyond

26. Stipulated Penalties under this Section shall begin to accrue on the day

after performance is due, and shall continue to accrue until performance is satisfactorily

completed. Stipulated Penalties shall accrue simultaneously for separate violations of this
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Consent Decree. Defendants shall pay any Stipulated Penalty within thirt (30) days of receiving

a written demand.

27. Any Plaintiff may, in the uneviewable exercise of its respective

discretion, reduce or waive Stipulated Penalties otherwise due to it under this Consent Decree.

28. Stipulated Penalties shall continue to accrue as provided in Paragraphs 24

and 25, above, during any Dispute Resolution, with interest on accrued stipulated penalties

payable and calculated at the rate established by the Secretary of the Treasur, pursuant to 28

U.S.c. § 1961, but need not be paid until the following:

A. If the dispute is resolved by agreement, Defendants shall pay

accrued penalties determned to be owing, together with interest, to the United States within

thirt (30) days of the effective date of that agreement;

B. If the dispute is submitted to the Cour and the United States

prevails in whole or in part, Defendants shall pay all accrued penalties determined by the Court

to be owing, together with interest, within sixty (60) days of receiving the Court's decision or

order, except as provided in Subparagraph C, below;

C. If any Part appeals the District Court's decision, Defendants shall

pay all accrued penalties determined to be owing, together with interest, within fifteen (15) days

of receiving the final appellate court decision.

29. Defendants shall, as directed by the EP A or DOl in a demand, pay

stipulated penalties due and owing by EFT in accordance with instructions to be provided by the

Financial Litigation Unit of the U.S. Attorney's Office for the Eastern District of California, or
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by certified or cashier's check in the amount due, payable to the "U.S. Department of Justice,"

referencing DOJ No. 90-5-1-1-08427, and delivered to:

United States Attorney, Financial Litigation Unit
Eastern District of California
501 I Street, Suite 10-100
Sacramento, California 95814

Payment of stipulated penalties shall be accompanied by transmittal correspondence that

specifies that the payment is for stipulated penalties due under this Decree and shall reference

DOl No. 90-5-1-1-08427 and the case name and number, and by notice to the United States as

provided in Section XII (Notices).

30. Defendants shall, as directed by CDFG in its demand, pay stipulated

penalties owing to CDFG by certified or cashier's check in the amount due, payable to the

California Department of Fish and Game. The check shall reference the "Kinder Morgan Spils"

and reflect that it is a payment to the Fish and Wildlife Pollution Account. Payment of stipulated

penalties shall be accompanied by transmittal correspondence stating that any such payment is

for stipulated penalties due under this Consent Decree and shall reference the case name and

number. The check shall be sent by certified mail to:

State of California Deparment of Fish and Game
Office of Spil Prevention and Response
Attn: Stephen Sawyer, Assistant Chief Counsel
1700 "K" Street, Suite 250
Sacramento, CA 95814

31. Defendants shall not deduct Stipulated Penalties paid under this Section in

calculating federal income tax.
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32. If Defendants fail to pay stipulated penalties according to the terms of this

Consent Decree, Defendants shall be liable for interest on such penalties, as provided for in

28 U.S.C. § 1961, accruing as ofthe date payment became due.

33. Subj ect to the provisions of Section XI of this Consent Decree (Effect of

Settlement/Reservation of Rights), the stipulated penalties provided for in this Consent Decree

shall be in addition to any other rights, remedies, or sanctions available to Plaintiffs for

Defendants' violation of this Consent Decree or applicable law.

ix. FORCE MAJEURE

34. A "force majeure event" is any event beyond the control of Defendants,

their contractors, or any entity controlled by any Defendant that delays the performance of any

obligation under this Consent Decree despite Defendants' best efforts to fulfill the obligation.

"Best efforts" includes anticipating any potential force majeure event and addressing the effects

of any such event ( a) as it is occurring and (b) after it has occurred, to prevent or minimize any

resulting delay to the greatest extent possible. "Force Majeure" does not include any

Defendant's financial inability to perform any obligation under this Consent Decree.

35. Defendants shall provide notice verbally or by electronic or facsimile

transmission to EP A and CDFG as soon as possible, but not later than 72 hours after the time

any Defendant first knew of, or by the exercise of due diligence, should have known of, a

claimed force majeure event. Defendants shall also provide written notice, as provided in

Section XII of this Consent Decree (Notices), within seven days of the time any Defendant first

knew of, or by the exercise of due diligence, should have known of, the event. The notice shall

state the anticipated duration of any delay; its cause(s); Defendants' past and proposed actions to
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prevent or minimize any delay; a schedule for carrng out those actions; and Defendants'

rationale for attributing any delay to a force majeure event. Failure to provide verbal and

written notice as required by this Paragraph shall preclude Defendants from asserting any claim

of force majeure.

36. If the United States agrees that a force majeure event has occurred, the

United States may agree to extend the time for Defendants to perform the affected requirements

for the time necessary to complete those obligations. An extension of time to perform the

obligations affected by a force majeure event shall not, by itself, extend the time to perform any

other obligation. Where the United States agrees to an extension of time, the appropriate

modification shall be made pursuant to Section XVI of this Consent Decree (Modification) and

is not a material change under that Section.

37. If the United States does not agree that a force majeure event has occurred,

or does not agree to the extension of time sought by Defendants, the United States' position shall

be binding, unless Defendants invoke Dispute Resolution under Section X of this Consent

Decree. In any such dispute, Defendants bear the burden of proving, by a preponderance of the

evidence, that each claimed force majeure event is a force majeure event, that Defendants gave

the notice required by Paragraph 35, that the force majeure event caused any delay Defendants

claim was attributable to that event, and that Defendants exercised best efforts to prevent or

minimize any delay caused by the event.

X. DISPUTE RESOLUTION

38. Unless otherwise expressly provided for in this Consent Decree, the

dispute resolution procedures of this Section shall be the exclusive mechanism to resolve
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disputes arising under or with respect to this Consent Decree. However, such procedures shall

not apply to actions by Plaintiffs to enforce obligations of Defendants under this Consent Decree

that have not been disputed in accordance with this Section.

39. Any dispute subject to dispute resolution under this Consent Decree shall

first be the subject ofinformal negotiations between the United States and Defendants. The

dispute shall be considered to have arisen when Defendants send a written notice of dispute, as

provided in Section XI of this Decree (Notices). Such notice of dispute shall state clearly the

matter in dispute. The period of informal negotiations shall not exceed twenty-one (21) days

from the date the dispute arises, unless that period is modified by written agreement. If informal

negotiations are unsuccessful, then Plaintiffs' position shall control unless Defendants file with

the cour a petition to resolve the dispute within thirty (30) days after the conclusion of the

informal negotiation period. In any dispute under this Paragraph, Defendants shall bear the

burden of demonstrating that their position clearly complies with this Consent Decree and the

CW A, OP A, and any other applicable law, and that Defendants are entitled to relief under

applicable law.

40. The invocation of dispute resolution procedures under this Section shall

not extend, postpone, or affect in any way any obligation of Defendants under this Consent

Decree, not directly in dispute. Stipulated Penalties with respect to the disputed matter shall

continue to accrue from the first day of noncompliance, but payment shall be stayed pending

resolution of the dispute as provided in Paragraph 39, above. If Defendants do not prevail on the

disputed issue, Stipulated Penalties shall be assessed and paid as provided in Section VII

(Stipulated Penalties).
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XI. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

41. Effective on KMEP's and SFPPs' performance of their payment

obligations set forth in Sections IV, V and VI, this Consent Decree resolves the Defendants'

liability for the civil claims of the United States, the People of the State ofCalifornia, Ex

Relatione the CDFG, SFBRWQCB, and the LRWQCB for the violations alleged in the

Complaint fied in this action. Plaintiffs reserve alllegal and equitable remedies available to

enforce the provisions of this Consent Decree. This Consent Decree shall not be construed to

prevent or limit the rights of the United States, the People of the State ofCalifornia, Ex Relatione

the CDFG, SFBRWQCB and the LRWQCB, to obtain penalties or injunctive reliefunder the

CW A or under other state or federallaws, regulations or permit conditions, except as expressly

specified herein.

42. In any subsequent adminstrative or judicial proceeding as reserved in

Paragraph 47 herein initiated by the United States, or the People of the State ofCalifornia, Ex

Relatione the CDFG, SFBRWQCB, and the LRWQCB relating to the Spils, Defendants shall

not assert, and may not maintain, any defense or claim based upon the principles of waiver, res

judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses based on any

contention that the claims raised by the United States, or the People of the State of California, Ex

Relatione the CDFG, SFBRWQCB, and the LRWQCB in the subsequent proceeding were or

should have been brought in the instant case.

43. This Consent Decree is not a permit, or a modification of any permit,

under any federal, state, or 10callaws or regulations. Defendants are responsible for achieving

and maintaining complete compliance with all applicable federal, state, and 10callaws,
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regulations, orders, contracts and permits. Defendants' compliance with this Consent Decree

shall be no defense to any action commenced pursuant to said laws, regulations, orders, contracts

or permits. Plaintiffs do not, by their consent to the entry of this Decree, warrant or aver in any

manner that Defendants' compliance with any aspect of this Consent Decree wil result in

compliance with provisions of the CW A, or with any other provisions of federal, state, or 10cal

laws, regulations, orders, contracts or permits.

44. This Consent Decree does not limit or affect the rights of Defendants or of

the United States, the People of the State of California, Ex Relatione the CDFG, SFBRWQCB, or

the LRWQCB against any third parties that are not par to this Consent Decree, nor does it limit

the rights of third parties that are not party to this Consent Decree against Defendants, except as

otherwise provided by law.

45. This Consent Decree shall not be constred to create rights in, or grant any

cause of action to, any third parties that are not party to this Consent Decree.

46. Defendants hereby covenant not to sue and agree not to assert any claims

related to the Spils, or response activities in connection with the Spils, against the United

States, the CDFG, SFBRWQCB, and the LRWQCB pursuant to the CWA, OPA, or any other

federallaw, state law, or regulation including, but not limited to, any direct or indirect claim for

reimbursement from the Oil Spil Liability Trust Fund, or pursuant to any other provision oflaw.

47. This Consent Decree is without prejudice to the rights, if any, of the

United States, the CDFG, SFBRWQCB, and the LRWQCB against Defendants with respect to

all matters other than those expressly set forth in Paragraph 41 of this Consent Decree, including,

but not limited to, the following:
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A. claims based on a failure of Defendants to meet a requirement of

this Consent Decree;

B. any and all criminalliability;

C. past, present, or future releases, discharges, or discharges of oil

other than the Spils described in the Complaint;

D. reimbursement for any disbursements from the Federal Oil Spil

Liability Trust Fund arising from the Spils or any other related incident, pursuant to OP A,

including for subrogated claims under Section 1015 ofOPA, 33 U.S.C. § 2715;

E. any reasonable and previously unreimbursed removal and

monitoring costs (except monitoring costs for Donner) incurred by the CDFG after the Effective

Date of this Consent Decree, in connection with the Spils;

F. any potential future claims for cleanup, remediation, and Natural

Resource damages based on oil in the environment from the Oakland Discharge that is causing or

threatens to cause the reI ease into waters of the United States a quantity oil that may be harmful

as that phrase is defined at 40 C.F.R. § 110.3, or causing injuries to Natual Resources unkown

to Plaintiffs as of the Effective Date of this Consent Decree;

G. any potential future claims for cleanup, remediation, and Natural

Resource damages based on oil in the environment from the Donner Discharge remaining in the

event of the failure of the natual attenuation remedy, as provided in the Soil, Sediment, and

Water Monitoring PIan for the Kinder Morgan Donner Pass Petroleum Release, dated February

8, 2006, prepared by CDFG.
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H. any proceedings against Defendants in this action or in a new

action seeking recovery of damages to Natural Resources resulting from the Spils based on: (1)

conditions with respect to the Spils unown to the United States or the State as of the date of

10dging of this Consent Decree that contribute to the injury to, destruction of, or loss of natural

resources; or (2) new information received by the United States or the State after the date of

10dging of this Consent Decree that indicates there is injury to, destrction of, or loss of

resources of a type or magnitude unown to the United States as of the date of execution of this

Consent Decree.

XII. COSTS

48. The Parties shall bear their own costs in this action, including attorneys'

fees, except that the Plaintiffs shall be entitled to collect costs, including reasonable attorneys'

fees, incurred in any action necessary to collect any portion of the civil penalty or any stipulated

penalties due but not paid by Defendants.

XIII. NOTICES

49. Unless otherwise specified herein, whenever notifications, submissions, or

communications are required by this Consent Decree, they shall be made in writing and

addressed as follows:

As to the United States:

As to the U.S. Department of Justice:
Angela O'Connell (re: DOJ No. 90-5-1-1-08427)
Environmental Enforcement Section
Environment and Natual Resources Division
U.S. Department of Justice
301 Howard Street, Suite 1050
San Francisco, CA 94105
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As to EPA:
1. Andrew Helmlinger
Attorney Advisor
U.S. Environmental Protection Agency, Region IX
75 Hawthorne Street (ORC-3)
San Francisco, CA 94104

To receive verbal notification as required by this Decree: 415/972-3904

As to the DOl:

As to NOAA:

As to CDFG:

Charles McKinley
Assistant Field Solicitor
1 1 1 1 Jackson Street

Suite 735
Oakland, CA 94607

Katherine Pease
Senior Counselor for Natural Resources
Office of General Counsel
501 W. Ocean Boulevard, Suite 4470
Long Beach, CA 90802-4213

Katherine Verre-Slater

Staff Counsel II
Stephen Sawyer
Assistant Chief Counsel
Department of Fish and Game
Office of Spil Prevention and Response
1700 "K" Street, Suite 250
Sacramento, CA 95814

As to the SFBRWQCB:
Yuri Won
Staff Counsel II
State Water Resources Control Board
c/o San Francisco Bay Regional Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612
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As to the LRWQCB:

As to Defendants:

David Coupe
Staff Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor
Sacramento, CA 95814

Ronald McClain
Vice President, Products Pipelines
Kinder Morgan Energy Partners
One Allen Center, Suite 1000
500 Dallas
Houston, TX 77002

David R. DeVeau
Vice President, Deputy General Counsel
Kinder Morgan Energy Partners
One Allen Center, Suite 1000
500 Dallas
Houston, TX 77002

Bar R. Ogilby
Cooper, White & Cooper LLP
1333 N. California Blvd., Suite 450
Walnut Creek, CA 94596

50. Any Party may, by written notice to the other Parties, change its designated

notice recipient or notice address provided above.

51. Notices submitted pursuant to this Section shall be deemed submitted

upon mailing, unless otherwise provided in this Consent Decree or by mutual agreement of the

Parties in writing.

xiv. EFFECTIVE DATE

52. The Effective Date of this Consent Decree shall be the date on which this

Consent Decree is entered by the Court.

Consent Decree - 36

Case 2:07-at-00443     Document 1-2     Filed 05/21/2007     Page 39 of 67




1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

xv. RETENTION OF JURISDICTION

53. The Cour shall retain jurisdiction over this case until termination of this

Consent Decree, for the purose of resolving disputes arising under this Decree or entering

orders modifyng this Decree, pursuant to Sections X (Dispute Resolution) and xvi

(Modification), or effectuating or enforcing compliance with the terms of this Decree.

XVi. MODIFICATION

54. The terms of this Consent Decree may be modified only by a subsequent

written agreement signed by all the Parties. Where the modification constitutes a material

change to any term of this Decree, it shall be effective only on approval by the Cour.

XVII. TERMINATION

55. After Defendants have completed performance of their obligations

required by this Decree, including payments under Sections IV, V and Vi of this Decree, any

accrued Stipulated Penalties under Section VII, and Injunctive Reliefunder Section VIT, and no

sooner than five (5) years after the Effective Date of this Consent Decree, Defendants may

submit to Plaintiffs in writing a request for termination, stating that Defendants have satisfied

those requirements, together with all necessary supporting documentation.

56. If the Plaintiffs agree that the Defendants have satisfied the requirements

of this Consent Decree, the United States shall file a motion or a joint stipulation for termination

of the Decree. Plaintiffs may agree to terminate the Decree without any request from

Defendants.

57. If the Plaintiffs do not agree with Defendants that Defendants have

satisfied the requirements of this Consent Decree, the Defendants may invoke Dispute Resolution
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under Section X of this Decree. However, Defendants may not seek Dispute Resolution of any

dispute pursuant to this Sectiòn until ninety (90) days after service of its Request for

Termination.

XVIII. PUBLIC PARTICIPATION

58. This Consent Decree shall be lodged with the Court for a period of not less

than thirty (30) days for public notice and comment, consistent with the procedures set forth in

28 C.F.R. § 50.7. The United States reserves the right to withdraw or withhold its consent if the

comments regarding the Consent Decree disclose facts or considerations indicating that the

Consent Decree is inappropriate, improper, or inadequate. Defendants agree not to oppose entry

of this Consent Decree by the Cour or to challenge any provision of the Decree, unless the

United States has notified Defendants in writing that it no longer supports entry of the Decree.

Defendants consent to entry of this Consent Decree without prior notice.

xiX. SIGNATORIES/SERVICE

59. The Assistant Attorney General for the Environment and Natual

Resources Division of the Department of Justice, on behalf of the United States, and each

'undersigned representative of the People of the State of California, Ex Relatione the CDFG,

SFBRWQCB, LRWQCB and Defendants certifies that he or she is fully authorized to enter into

the terms and conditions of this Consent Decree and to execute and legally bind the Party he or

she represents to the terms of this Decree.

60. This Consent Decree may be signed in counterparts, and such counterpart

signature pages shall be given full force and effect.
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61. Defendants agree to accept service of process by mail with respect to all

matters arising under or relating to this Consent Decree and to waive the formal service

requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local

Rules of this Cour including, but not limited to, service of a summons.

xx. INTEGRATION

62. This Consent Decree constitutes the final, complete, and exclusive

agreement and understanding among the Parties with respect to the settlement embodied in the

Decree and supersedes all prior agreements and understandings, whether verbal or written.

XXi. FINAL JUDGMENT

63. On approval and entry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment between the Plaintiffs and Defendants.

64. The Cour finds that there is no just reason for delay and therefore enters

this judgment as a final judgment.

This Consent Decree is dated and entered this day of

2007.

UNITED STATES DISTRICT JUDGE

Eastern District of California
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Signature Page to Consent Decree

FOR PLAINTIFF UNITED STATES OF AMERICA:

Jld(
MATTHEW 1. McKEOWN
Acting Assistant Attorney General
Environment and Natural Resources Division
United States Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

~~
Trial Attorney
Environmental Enforcement Section
Environment & Natual Resources Division
U.S. Department of Justice
301 Howard Street, Ste. 1050
San Francisco, CA 94105
Tel: 415/744-6485
Fax: 415/744-6476

Date: ~ / r lú/l
,
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2 FOR PLA11FF UNED STATES OF AMRICA (continued):

3 Date: M41 /11 . ? ¡j()74 . J
5

6

McGREGOR W. SCOTT
United States Attom~y

7

8
By le /MøJ

E. ROBERT WRGRT
Assist3lt United States Attorney

9

10

11
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Signatue Page to Consent Decree

FOR THE ENVIRONMENTAL PROTECTION AGENCY:

Date: Z1" ApFZ1 L ¿OOi

Of C0"I1:
Date: r.t 10 2-7

WAYNE TRI
Regional J\ ministrator

U.S. Environmental Protection Agency, Region IX
San Francisco, CA
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2 FOR THE UNITED STATES DEPARTMENT OF THE INTERIOR:
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Date: £) - 1 - 0 '7 ~~~~
DANffL G. SHILLITO
Regional Solicitor
2800 Cottage Way
Sacramento, California 95825

Of Counsel:

Date: all/6/07

Char es McKinley
Office of the Field Solicitor
1111 Jackson Street, Suite 73
Oakland, California 94607
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Signature Page to Consent Decree.
FOR THE ENVIRONMENTAL PROTECTION AGENCY( continued):

Date: 51 Î I 'ZDU

Of Counsel:

Date: 419/ D--

~ -12~G TA Y.~YAM. -
Assistant Administrator for Offce of
Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Washington, D.C.

c~io~~ f!
Senior Attorney
Offce of Enforcement and Compliance Assurance

U.S. Environmental Protection Agency
Mail Code 2243A
1200 Pennsylvania Ave., NW
Washington, D.C. 20460
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2 FOR PLAINTIFF THE CALIFORNIA DEPARTMENT OF FISH AND GAME:

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Date: f /iclo7

Of Counsel:

Date: tf/5/07
i /

rr~
LISA CURTIS, Administrator
California Deparment of Fish and Game
Office of Spil Prevention and Response
1700 K Street, Suite 250
Sacramento, CA 95814

~~ /-L
STEPH L. SAWYER
Assistant Chief Counsel
Deparment of Fish and Game
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2 FOR PLAINTIFF THE CALIFORN REGIONAL WATER QUALITY CONTROL BOAR,
SAN FRANCISCO BAY REGION:

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Daie~~ Z4f)'f
1/

Of Counsel:

Date: /3 ~ () l

RUCE H. WOLFE
Executive Officer
California Regional ater Quality Control Board,
San Francisco Bay Region
1515 Clay Street, Suite 1400
Oakland, CA 94612

a¿
ANITAE. RUU
Deputy Attorney General
California Offce of the Attorney General
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2 FOR PLAINTIFF THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD,
LAHONTAN REGION:

3

4 Date:~7
5

6

7

8

9

10

11

12 Date: /3Ap 61
13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Of Counsel:

/-e~r-
HAROLD J.tINGER
Executive Offcer
California Regional Water Quality Control Board
Lahontan Region

2501 Lake Tahoe Blvd.
South Lake Tahoe, CA 96150

ANI~~ ~
Deputy Attorney General
California Offce of the Attorney General

Consent Decree - 47
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2 FOR DEFENDANT KIER MORGAA ENERGY PARTNRS, L.P.,

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Da.ted: ~/il /Ü11-i ,.

FOR DEFENDANT SFPP, L.P.,

Dated: ¿¡ hi / Z4d?-
i /

By: Kider Morgan G.P., Inc.
its General Parer

By: Kider Morgan Management LLC,

the Delegate of Kider Morgan G.P., Inc.

By:
h,. ~./~ N..( ~

Name: THO . ~
Title: Vice President '

By: Kider Morgan Operatig
L.P. "D", its General Parer

By: Kider Morgan G.P., Inc.
its General Parter

By: Kider Morgan Management LLC,

. the Delegate of Kider Morgan G.P., Inc.

By: ~~~
Name: T . . GAN
Title: V resident
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April 3, 2006

r., ,

Mr. Joseph Ahern
Acting Chief Counsel
Pipeline and Hazardous Materials Safety Administration
u.s. Deparment of Transportation
400 Seventh Street, S.W.
Suite 8417
Washington, DC 20590

,_-' i

j ~ " . ¡
:" .,J

. -

, ,

:::)

Re: Kinder Morgan Energy Parters, L.P., CPF No. 5-2005-5025H

Dear Joe:

Attached is an executed original of the Consent Agreement in the above referenced case.
Execution date is April 4, 2006.

Sincerely,

/AH.V? .4 ~~~_
Thomas A. Banigan c--,~=:.- ()

President
Kinder Morgan Products Pipelines

Attachment

cc: Robert E. Hogfoss, Esq.

Catherine Little, Esq.
Ron McClain, Kinder Morgan

500 Dallas Suite 1000 Houston, TX 77002 713-369-9000 713-369-9394 Fax
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DEPARTMENT OF TRSPORTATION
PIPELIN AND HAZAROUS MATERIA SAFETY ADMIISTRATION

OFFICE OF PIPELINE SAFETY
WASHINGTON, DC 20590

In the Matter of
)
)
)
)
)
)
)

CPF No. S-2005-S02SHIGder Morgan Energy Parers, L.P.,

Respondent
~

CONSENT AGREEMNT

On August 24, 2005, the Pipeline and Hazarous Mateea1s Safety Administrtion
(pHMSA), Deparent of Transprtation, issued Correctve Acton Order (CAO) No. 5-
2005-5025H to Kinder Morga Energy Parer L.P. (Respondent). Having agred that
settlement of the CAO is in the public interes and tht entr of ths Consent Agrement is
the most appropriate means of reslving the CAD, without adjudication of any issue of
fact or law, and upon consent and agreeent of Resndent and PHMSA ("the Pares''),
the foll0wingis agreed upon:

I. General Provisions

1. PHMSA issued CAO No. 5-2005-5025H to Resndent pursuant to 49 U.S.c. § 60112
and 49 C.F.R. § i 90.233. The CAO dicted Respndent to take cert COITecve acton
with regard to its 3,900-mile Pacific Opertions unit of hazdous liquid pipeline systems
located in Arizona, California, Nevada, New Mexico, Oregon, and wester Texas. The
Pacific Opations unit includes, among Respondent's hazardous liquid systems in the

above-mentioned states, the CALNEY and Sante Fe Pacific Pipelines systems and
associated bulk terminals; it does not include the Carbon Dioxide system or the Cypress
sytem. The CAO was predicated on PHMSA's detennination that contiued operation
of the Pacific Operations unt absent specified correctve actions WOii1d be hazardous.

Resondent filed a Request for Heag on September 6, 2005, which disputed the factual
and legal bases of the CAO, after which Resondent and PHMSA engaged in infonnal
settlement discussions reslting in this Consent Agreeent.

2. Respondent's paricipation in this Consent Agreeent shall not consttute or be
constred a.-: an admÜ¡S10n of liabilty. By entering into this Consent Agrement,

Case 2:07-at-00443     Document 1-2     Filed 05/21/2007     Page 54 of 67




MAR-29-06 10: i 6 202 366 T04 i P,04 R-139 J ob-92T

3-29-06: 11 : 09AM:
: 202 366 704' # 4/ 30

Respondent does not admit to any fact, allegation, or conclusion contained in'CAO No. 5-
2005-5025H.

3. Respondent hereby waives any right to adinistrtive or judicial heang or appeal on

any issue oflaw or fact set forth in CAO No. 5-2005-5025H.

4. Ths Consent Agreement shaH aply to and be binding upon PHMSA and Respondent,
its offces, directors, and employees. This Consent Agreement applies to the entirety of
all hazardous liquid pipeline sysems within Respondent's Pacific Opeations wwt as
defied in Pargrph 1 herein existng at the time of exection of this Consent Agreement

and is not limited to segments of the pipeline tht could affect a high consequence area
(HCA), as defined by 49 C.F.R. § 195.450. Thes pipeline systems descrbed in
Paragraph 1 win remn subjec to this Consent Agreement in the event that Resondent
changes the name or organzational strctue of the Pacific Opertions unt or the pipeline
systems within the unit.

~

5. Nothg in this Consent Agrement limts or modifies any of PHMSA's authorities

under the Pipeline Safet Act, 49 V.S.C. ~ 60101 et seq., reguations promulgated

thereunder, or any other applicable law, including PHMSA's authorities to bring
enforcement actions agaist Resndent purant to any applicable laws or reguations.
This Consent Agreeent does not waive or modifY any reuirements that are applicable
to Respondent's pipeline systems under the Pipeline Safety Act, 49 V.S.C. § 60101 et
seC/., reguations promulgated therewwder, or any other provision of Federal or state law.

6. Pursuant to 49 V.S.C. § 60112(c), PHMSA ha provided appropnate state offcials
notice and opportity to comment on the agreeent to resolve tts matter.

7. Respondent agr to fuly ard completely peeonn all of the tens of ths Consent
Agreeent. In exchange for this agrement by Respondent, PHMSA agree to withdrw
the CAO and hazardous facilty detemùnation set fort therein. These agreements and

such withdrawal shal be effective on the Effecve Date of ths Consent Agrement.

8. Upon the Effective Date of ths Consent Agrent, Respondent's Reqest for Heang
shall be withdrwn.

9. This Consent Agreement ,constitutes the fial, complete and exclusive agreeent
between the Pares with respect to the setlement embodied in ths Consent Agreement,

and the Pares acknowledge that there are no re¡e..~entations, agreeents or
wwdertandings relating to the settlement other than those expressly contained in this
Consent Agreement.

- 2-
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II. Work to Be Penorred

i o. Respondent will conduct a comprehenive analysis of all accidents that have occured
since March 3 i, 2001 on the Pacific Options unit that were requied to be reported
under 49 C.F.R. §§ 195.50 or 195.52 and all docented occurrences with regad to the
Pacific Operations unit that field or contrl room staff reponded to beuse of potential
safet impacts to persons or proper (''nea misses"). The "nea misses" wilI be

identified through operation notes available from 2003 forward, product movement logs
since 2001, and inline inspection dig logs since March 2001. The analysis of these
accidents and docuented occurrence wil identify all potential and existg theats to
the integrty of the Pacific Opertions unt. Potential and existing thts include, but are
n~t limited to: ongoing maintenance issues, envioiuenta changes, origial constrction

practices, outsde force damage, line marking, one-l proceures, interal and exteral

corrosion susceptibilty (prevention and mitigation), human erors, pernnel traiing.
and Superisory Control and Data Acquiition (SCADA) capabilities.

~

A. Respondent will execute a remedation plan to address the threats identified by
the comprehensive analysis. The reediation plan wil contain all planed

pipeline repairs or changes to opertions and maitenance, pennel qualification
or traing, or corrosion contrl proceures or activities requir to address all
theats identified by the analysis and will contai a schedule for these repai or
changes. In addition, the reediaton plan will provide for implementation of
Respondent's East Coast Product Pipeline Nea Miss Trackig System
throughout the Pacific Operations unt.

B. Respondent wil repair all conditions defined under 49 C.F.R.
§ 195.452(h)(4)(i) thugh (iv) that are reealed by the compreensive analysis or
any activity related to the analyss with the timefres set out in 49 C.F.R.
§ 195.452(h)(4) and in compliance with 49 C.F.R. § 195.422.

C. Resondent will incorporate into its Integrty Management Program, requii-d
by 49 C.F.R. § 195.452, any information resting from the comprehensive

analysis relevant to a pipeline or facility that could afec an HCA. Based on the
comprehenive analysis, Respondent will modify as necssar its Integrty

Management Program elements including. but not limite to. improvement!' to 1tS
baseline assessment plan, infonnation analysis, critera for reedal actions, to'
address integrty issues, assessment and evaluation methods, preventive and

mitigative measures to protect HCAs. and employee qualifications to review
integrty assesent results and information analyses.

D. Respondent wil provide a list of all accdeL'I and documented o~.c\1rrences

subject to the comprehensive anysis to the Director, Wester Region, Offce 'of
Pipeline Safety (OPS) for review and approval with 45 days of the Effective

Date of tts Consent Agreeent. Respondent will submit the comprehenive

- 3 -
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analysis and remediation plan for review and approval to the Director within 6

months of the Effective Date. Respondent wil submit proposed changes to its
Integrty Management Program to the Direor for review and approval withn 4

months of the Effective Date. Resondent wil implement the remediation plan
on the schedle approved by the Diretor and will make all changes to its Integrty
Management Program withn 30 days of recving approval from the Director.

E. When submittng for review the comprehensive anysis. the' remedation plan.
and proposed change to its Integrty Management Program, Respondent will '
include separate cerfications as to the veracity of the fact infonnation
contained in eac submission signed by a diror or offcer for Respondent.

F. Resondent will reta (see Pargraph 18) an indepdent risk assessment

exper(s) to review the comprehenive analysis and remediation plan prior to
submitting these items to the Direcor, Wester Region, OPS. The independent
exper wil revew the development of the analysis and remediation plan, verfyng
that Respondent has included all known accidents and occrrencec:, ha!i properly
identified potential and existing theats, and wi adequately addres the identified
theats though the remediation plan. Respondent will also reai an independent.

risk assessment expe(s) to review its Integrty Mangement Program in order to
verfy that Respndent ha adeqtely identified Integrty Management Progr
elements requirng improvement. The exper wil review all prposed changes to
the Integrty Management Progr before Resndent !'ubmits them to the
Diector, verfyng that the proposed chages wil adequately address the potential
and existig theats identified in ar of the Pacific Opations unit that could

affect a high consequence area.

iê

i i. Respondent win create a system to integrate aU data relevant to the integrty of the
Pacic Operations unt for use in its operations and maiteance proceures and Integrty
Management Program. The system wi1l be based on Resndent's existing natual gas
GIS PODS system and will grphically incorporate. at 8 DDìmwn, interal inspection
tool data, close interal and cathodic protection surey data. coating surey data,

excavation and inspecton data, foreign line crssing data pipeline materals

specifications, and HCA data. The system wil be capable of grphically displaying all
integrted data by location and wil link the aforeentioned tliitii to the unifonn right-of-
way stationig system develope pursant to Paragrph 14H of ths Section. Respondent

wil submit a proposal detailing the design of the system and a proposed schedule for

populating the sysem with relevant datil no lntp.r thiin 2 month afer the Effective Date of
this Consent Agreeent for the approval of the Direcor, Wester Region, OPS.

12. Respondent wil perform an outside force damage assessment by interally inpecting

all Pacific Operations unt pipelines within 5 year of the Effectve Date of this Consent
Agrement.

-4 -
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A. Within 6 months of the Effectve Date, Respondent wil submit to the Director,
Wester Region, OPS for review and approval a descrption of all tools that wil
be used to internally inspect any segment of the Pacific Opertions unt along with
an explantion as to why the tool is the most technicaly appropriate selection to
assess outside forc damage for that segment. All interal inecon tools

proposed by Respondent for the Direor's approval will be caable of asessi

axial gouges that are not associated with dents. Upon the approval of the
Director, Respondent will ca out that asent witln the 5-year timefre.

B. In the event that Respondent detenines a segment of the Pacific Opations
unit is incapable of receiving any interal incton tool, Respondent will submit
a proposal to tbe Direcor withn 6 month of the Effectve Date for the
assessment of that segment within the 5-year tieframe using hydrostatic testig

or a techology better suted to asses outside force damage. subject to the

Direcor's appoval. Upon the approva of the Diector, Resondent win car out
that assent within the 5-yea tiefre.

-=

C. If a more effectve technology for assesing outside force damage becmes
available after the Director has approved Resondent's proposed interal
inspection tool(s), Respondent may seek the Direcor's approval to use the newly-
available technology.

D. Respondent wil repair all 20uges and other condition!; defined under 49 C.F.R.
§ 195.452(h)(4)(i) though (iv) that are revealed by the assessment on a schedule

that comport with the deadlines set out in 49 C.F.R. § 195.452(h)(4) and in

compliance with 49 C.F.R. § 195.422.

E. The reuiements of the preceding subparagraphs (A tlough D) shan apply to

al hazardous liquid pipeline systems covered hy th;~ C;on~ent Agrf'.eent 1.lnle!:
Respondent demonstrates to the satisfacton of the Ditor, Wester Region, OPS

thugh a risk assessment verfied by an indepdent risk assessment exper, that
any parcular pipeline segment ha not bee subject to outside force damage in
the form of undetected third par daage, mechanical pipe daage inflicted
durg constrction of the pipeline. or other mechancal damage inficted by

outside forces. In such case, after appTOV~i of the Director, the Respondent may
exclude such segment from the interal inspecon, ,otherise required by the

preceing subparagraph. In no event shall the perfonnance of such a risk
assessment altff the deadlines establishe under the preeding subparagraphs.

13. Respondent win assess the adequacy of its corrsion control sytems, perorming
clo~e interal !;iirveys of all of the Pacific Operations unit hazarous liquid pipeline
sytems withn 10 yea of the Effective Date of ths Consent Agreement.

- 5-
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A. Respondent wil propose a schedule to be approved by the Director, Wester
Region, OPS for the close interal sueys that enures that the 50% of the Pacific
Operations unt pipeline mileage consider most suscetible to corrsion wil be

evaluated withn 5 yea of the Effectve Date. As par of the scedule,

Respondent may propose to include close interal sureys peeormed on the
Pacific Operations unit on or afer Januar 1, 2003. Resndent wil deterine
the susceptibilty of all Pacific Operations unit pipeHne segments to corrosion
based on all available relevant data. including data peraing to coating
conditions, cathodic protecion readings, and inIine inspecons. These
deternations wil be provided to the Director with the prposed schedule for

completing close interal surey.

B. Resondent will perorm the close interal sureys in accorance with National
Association of Corrosion Enginee (NACE) stadard RP0169-96. With respec
to each location where the cathodic protection fails to conform to the standar set
fort in NACE RP0169-96, hereinafer the "Perormance Standard," Respondent
wil brig the cathodic protecton at each location into comp1iance with the

Perormance Standard within 1 yea of the date of the close interal suey, except
for intererence cuents, which will be elimiated within 60 days. Resndent
will verfy that these mea comply with the Perormance Stadard though
pipe-to-soiJ readigs measured in aecordance with NACE stadar RP0169-96.

C. Respondent will submit wrtten corrsion contrl status rert to the Director,

Wester Region, OPS at leat once ever 6 month beginnng on the fit of the
month 3 month after the Effective Date of this Consent Agreeent. The first
wrtten corrsion control sttu reprt wil include the proposed schedule for the

close inteal sureys requir under this Pargraph: The statu report submitted

to the Director thereaer wil include a desription of all corrosion control-related
work peronned puruant to tms Consent Agreeent, an idf!tificatton of each
location on the pipeline (using, at a minium the stationing system developed
pursuat to Pargraph 14H of ths Consent Agreeent) that the close interal
surey has identified as falling below the Perormance Standard, a descption of
the corrective measu to be taen to brig that location up to the Peronnance

Standard, and, once those meaures have been completed at that location on the
schedule requied herein, a cerfication that, Respondent has perormed pipe-to-
soil readings meased in accordance with NACE standard RPOJ 69-96, and that

the cathodic protection system at such location meets the Perormance Standard.

D. In conjunction with the close interal sureys, and withn 3 months afer the
cJose interal surey has bee peormed at a parcular location, Resndent wil
integrate the diita obtaied ffom the close interal sureys with data regading
cOlTsion obtained from interal sureys (along with aU other relevant data) to
identify areas on the pipeline where the coating may be disbonded or damaged.
For those areas where the integrated data indicates that the coating may be

- 6-
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disbonded or damaged, Respondent wil, within 6 months thereafter, verfy
whether the coating is disbonded or damaged at that loction and make
appropriate repai to achieve copliance with the Perormance Standard.

Respondent wil verifY that these meases have in fact achieved compliance with
the Perormance Standard through pipe-to-soil readings measured in accordance
with NACE standard RP0169-96.

E. Respondent wiU provide for approval by the Director. Wester Region. OPS, a
schede of no grter than 10 yea for follow-up close interval surveys for each
line segment of the Pacific Opertions. The Ditor wil consider a reassessment
schedule that is greater than 10 yea. if suffcient technca justfication is

provided in writing by Respondent. ,

14. Respondent wil develop It program to enance the value of intemiil inspections for
identifyng integrty threats. In addition to the work to be peormed as desccbed in the
subparagrphs below. the program will integrate all data obtaied though the work
performer within its operlltions iind mantence pro('.eur~.s and Integrty Management
Progr, where applicale. Respondent will ensur that all inter inspections
conducted after the Effective Date of ths Consent Agreeent comport at a minimum
with the requirements of all subparagrphs below and the requirements of 49 C.F.R.
§ 195.452(c)(1)(i)(A) unless the Director, Western Region. OPS provides wrtten
penission allowig an assessment to be peronned via hydrostatic testing or other
technology that wil1 he more effe~t;ve (-or ~ssssing the integrty of the pipeline,

§

A. Resndent will develop algoriths for assessing data obtained ftom metal
loss tools utilizing interaction lengts that consider both general corrosion and
localized pittig. Assessment of met loss anomalies will consider tool
tolerces and corrosion growth based on recognized industr practces or

Respndent's opeating knwledge. Resondent win submit the RIgorit11 for
approval to the Director, Wester Region, OPS with 3 month ftom the
Effective Date of this Consent Agrement. Upon approval, Resondent will use
the algoriths in assessing data obtained ffm all metal loss tools, including
magnetic flux leaage and ultrasonic devices.

B. Respondent wil evaluate all interal inspection tool data regarding gener)
corrosion in accordance with NACE stadar RP-I02-2002 Section, 8.4.3.2.3.
Respondent may revise the interaction lengt detailed in the NACE standard if it
presents field data to the Director, Wester Region, OPS demonstrting that a
shorter interaction lengt would be equally effective to identify integrty-
theatenng corrosion, and if the Dirctor approves this revision.

C. Respondent wil develop a metodology to identify the growth of corrosion in
a single joint of pipe wher individua corrosion anomalies may not reuire
ex.cavation and remediation under 49 C.P.R. Part 195, but that. based on the rate
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of corrosion grwt, pose a risk to the joint of pipe. Respondent wil submit the
methodology to the Director, Wester Region, OPS wit1n 3 months from the
Effective Date of this Const Agreement for approval. Upon approval,

Respondent wil apply the metodology with respect to all interal inspection data
obtained regarding corrosion. With respect to each location on the pipeline
deterined through application of the methodology to be at risk from corrsion,
Respondent wiIl promptly make repais and take all other measres necesry to
ensure the integrty of the pipeline. Respondent wil repai an conditions defined
under 49 C.F.R. § 195.452(h)(4)(i) thugh (iv) on a schedule that comports with
the deadlines set out in 49 C.F.R. § 195,452(h)(4) and in compliance with 49
C.F.R. § 195.422.

D. Respondent will reevaluate magnetic flux leakage inte inspections

conducted on all hazardous liquid pipelines in the Pacific Operations unit since
1997 in accrdance with the above subpargraphs A, B, and C with 6 months
ftom the Effectve Date of t1s Consent Agreeent. Respondent wil re-
detenne the safe operting pres for the Pacific Opertions pipeline systems
based on the reslts of the reevaluation and will not exceed P-Safe operating

pressue on any system. Respndent will reai all defects identified though the
reevaluation on a schedule, to be submitted to the Director, Wester Region, OPS
withn 6 months of reevaluation of each pipeline system for approval, that at a
minimum comports with the deadlies set out in 49 C.F.R. § 195.452QQ)(4). All
conditions defied in 49 C.F.R. § 195.452(h)(4)(i) though (iv) will be repaired in
compliance with 49 C.F.R. § 195.422.

~

E. In all interal inspections after the date of this Consent Agreement, any

geometr tools used by Respondent wil be capable of accute characterzation of

featues that include dents, ovalities, wrnkles, and buck1es. The tool will posses
adequate senor spacing to ensur data obtaied wil allow accate strn
analyses calculations. The tool will mee, at a nnum, the following
specifications:

i. Capable of detecing dents with depth of greater than .15 inches in
pipelines of up to 24 inches in diameter at a 90 percent probabilty of
detection:

ii. Capable of detectig ovalities of less th 1.0 pernt of the nominal
pipeline diameter for pipelines greater than 10 inches in diameter at a 90
percent probabilty of detection;

iii, r.apahle of characterzing dent depth~ to +J- 1.0 percet of the nominal
pipeline diameter at 85 perct confidence;
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iv. Capable of detecting dents with areal dimensions greater than 1.0 inch
width by i.o inch lengh;

v. Possessing circuferential accuracy within +/- i o'clock position; and

vi. Possessing axial accuracy within +/- i percent of a reference point.

F. Respondent wil reevaluate all interal insctons in the Pacific Operations

unit since 1997 that utilzed geomet tools, takg into account the tolerces of
each tool used, withn 6 month of the Effective Date of ths Consent Agreement.
Alteratively, within 5 yea of the Effectve Date of ths Consent Agreeent,
Respondent wil re-insect all hazardous liqud pipelines in the Pacific Operations
unt that have been interally inspeced with a geomett tool since 1997 utilizng a
tool that meets, at a minium, the specfications requir in the above

subpargraph E. Respondent win repai all defects identified through the
reevaluation or re-inon on a schedule tht at a mimum comports with the
dealines set out in 49 C.F.R. § 195.452(h)(4). Respndent will repair all
conditions defmed in 49 C.F.R. § 1 95.452(h)(4)(i) thugh (iv) and in compliance
with 49 C.F.R. § 195.422.

11

G. Respondent wil esblish a documented feeback proces within 3 months

from the Effective Date of ths Conset Agreeent for aproval by the Director,
Western Region, OPS. The feedback prces wil provide accute infonnation

from Resondent's peronnel to any interal inection tool vendor regarding the
correlation of field non-destrctive examnations and interl inspection tool data.
The proces will include proceures to peeonn excavations and assess pipeline
conditions and anomalies in the field, and to correlate the infonnation obtained in'
the field with interal inspection data. Upon aproval of the Director, Respondent
wil comply with all aspects of the required prooess and its procedures. In
addition, Resndent will provide compreenive an effective, traiing to all
personnel responsible for non-desctive testing to ensure their abilty to

implement these requiements.

H. Resondent will develop a uniform right-of-way stationig system that utilzes,
at a minimwn, gih weld position numberg to corlate interal inspeoton tool
data with pipeline locations. , Resndent will submit a proposal with 3 month
from the Effective Date of this Consent Agreement for the system to be used to
the Director, Wester Region, OPS for approval. Upon npprovii, Respondent wil
use this stationing system to corrlate pipeline locations with internal inpection
tool data, cathodic protection and close interval survey data, and any other
pipeline inlcction data.

15. With 60 days of the Effective Date of ths Consent Agreement, Resondent will
:sbmit fUJ n:vivw and approval by the Director, Western Region, OPS, Uie procelIw"e(s)
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that define its one,;call damage prevention activities for excavations along 'its pipeline
right-of-way(s). The prcedures must include provisions to provide òn-site monitonng
durg mechanized excavation activities in close proximity to Respondent's pipeline
facilties.

i 6. Respondent wil incorprate all work products and data resulting frm Paragraphs 11
through 15, as applicable, into its Integrty Management Program procures and manua
for Opertions. Maintenance, and Emergencies.

i 7. Respondent wiU create a secure, encrted website, accible only by OPS and its
agents acting pursuant to Federal authoriation, that enables accs to all technica final .

docwnents, require submissions, and status of work purant to ths Consent
Agreeent. Whereer applicable, information on the website wil be corrlated to the
unifonn !rationing sytem devE"loped punuant to Pargrph 14H. The website will be
operationa within 3 month of the Effecve Date of this Consent Agrent. The
website wil be populated with relevant data on a rollng basis, with any sumissions
reuired under this C:om;l't Agrement being posted to the website on or befre the
specified deadline. Respondent may make all assertons and claims available puruat to

Section VII (Inormation Disclosure) regarg information posted on this website. '

s

18. Withn 30 days of the date of ths Consent Agreeent, Respondent wi submit to the
Director, Western Region, OPS, a list of names of proposed indepdent exper to be
retained by Resondent for each task thiit reuirs utilization of an independent expe.
Each expert proposed by Respondent must be qualified to ca out the applicable

requirements otthe tas for which that exper is proposed. No exper proposed wil have
been previously or mateally involved in the development oftbe activity he or she wil be
reiewing. Resndent will submit informon sufcient for the Dirctor to determine
whether each exper posseses the necesar qualifications. After reviewig the
infnmm;;tton Jmbmitted by Respondent, the Director may approve one or more of the
names submitted or disapprove any or all of the names.

in. Review aDd Approval Process

19. With respect to each submission tht under this Consent Agreeent require the
approval of the Director, Wester Region, OPS, the Dirctor may: (a) approve, in whole
or in par, the submission, (b) approve the submission on specified conditions, (c)
disapprove, in whole or in par the submission, or (d) any combination of the foregoing.
In the event of approval, approval in par, or approval upon conditions, Resondent wil
proce to take all action required by the submission as approved by the Director, subject
to Respondent's right to invoke the dispute reolution proceures in Section VI with
respect to any conditions identified by the Director. In the event that the Director

disapproves al or any porton of the submission, the Director wil provide Respondent
with a wrtten notice of the deficiencies. Respondent wiI correct all deficiencies with
the time specified by the Direcor and resubt it for approval. In the event that a
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resubmitted item is disapproved in whole or in par. the Director may again require
Respondent to corrt the deficiencies in accordance with the foregoing procedure.
subject to Respondent's right to invoke the dispute resolution prcedures in Section VI.

iv. Force Majeure

20. Respondent agrees to peonn all ters of ths Consent Agrent withn the
tImeframes established under this Consent Agreeent, unless pemmance is delllyed by
a force majeure. For purses of ths Consent Agreeent, a force majeure is defined as
any event arsing :&m cause beyond the control of Resndent, or any entity controlled
by Respondent or Respondent's contractors, which delays or prevents perfonnance of any
obligation under ,this Consent Agreement despite Resndent's best eforts to fulfill the

obligation. Force majeure doe not include financial inabilty to complete activities
required under Secon n (Work to Be Perormed), increased cost of perormance, or
changes in Respondent's business or ecnomic cicumstances.

-

21. If an event occur. or haSl ocC\1rred that may delay the perormance of any ten of this
Consent Agreement beyond the approved tiefie, whether or not caused by a force

majeure event, Respndent shall verbally notifY the Dirctor, Wester Regon, OPS
withn 5 business days of when Respondent knew or should have known that the event
might cause a delay. Such notice shall identifY the cause of the delay or anticipated delay
and the anticipated duration of the delay; state the meaes taen or to be taken to
prevent or minimize the delay; and estimate the timetable for implementation of those
meaures. Failure to comply with the notice provision of ths pargrh and to undere
best efforts to avoid and minize the delay shall waive any clai of force majeure by
Respndent. Respondent shall be deemed to have notice of any cicustances of which
its contrctors had or should have had nötice.

22. If the Direor, Wester Region, OPS deteres that a delay or anticipated delay in
peormance is or was attbutable to a force majeu, then the tie perod for the
performance of that ter wil be extended as deeed necesar by the Director. The
Director wil notifY Respondent, in writi, of the lengt of any extension of perormance
of such terms affected by the force majeue. Any such extensions shall not alter
Respondent's obligation to peronn or complete other tens of this Consent Agrement
which are not directly affected by the force majeue.

V. Stipulated Penalties

23. In the event U1at Respondent fails to comply with any requirement of this Consent
Agreement, Respondent shall be liable for stipulated penalties uness a force majeure
event has oecured and PHMSA has approved thc cxtCDsion of a deadline, in accordance
with Section IV (Force Majeure). Compliance with this Consent Agreement by

Respondent includes completion of any tenn of ths Consent Agreement within the
tiefriuc approved under th~ Con~cnt Agrmaat.
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24. The following stipulated penalties shall he payahle pe im;tance of failure to comply
per day: $1,000 per day for the 1st thugh 10th days of noncompliance; $5,000 per day
for the 11 th though 30t days of noncoliance; and $10,000 pe day for each day of
noncompliance thereafter. Penalties shall beg to accre on the day afer peormance is
due and shall continue to acce through the fial day of completion or correction of the
actvity. Payment shall be due within 30 days of receipt of a demand leter frm PHMSA.
Nothng herein shall prevent the simultaeous accrual of separate stpulated pealties for
separte instaces of noncopliance with ths Consent Agreement. With respect to any

noncompliance which is contested in accordance with the dispute reslution proures

set fort in Secton VI of ths Consent Agreement, stipulated penalties sba contiue to
accrue as prvided in ths Pargrph durg dispute reslution, but nee not be paid until
the resolution of the dispute in accordce with tht Section. In such event, all stipulated
penalties due shall be paid withn 15 days of the issuace of the detvrnation by the
Dictor, Wester Region, OPS, or if that detennation is appeaed to the Associate
Adminstrtor, within 15 days of the decision of the Associate Admstrtor. In the
event Respondent prevails in a claim subject to dispte resolution under Secton VI of
ths Consent Agreeent, Resndent sh not owe 'any stipulated penties based on such
claim.

!1

25. Respondent shall make payments of any stipulated pealties by wire transfer thugh
the Federal Resere Communcations System to the account of the u.S. Treur in
accordance with the proceures PHMA has esablished under 49 C.F.R. § 89.21. Upon
makng a payment, Reondent shall send a separte notification of that payment to the
Chef Counsel, Offce of Chef Counel, PHMSA, U.S. Deparent of Transportation,
Room 8417, 400 7th Str SW, Washigton DC, 20590.

26. Payments of penalties shall not alter Resndent's obligaton to comply with the
ters and conditions of this Conset Agreeent. The stipuliited peties set fort herein
do not preclude PHMSA frm puruing any other remedes or sanctons which may be
available to PHMSA by reason of Respondent's failure to comply with the Consent
Agreement.

VI. Dispute Resolution

27.PHMSA and Respondent will infooally attempt to resolve any disputes arsing under
this Consent Agreeent. Resondent and a lead inspector to be designated by the
Director, Wester Region, OPS will fist confer in an effort to resolvo the dispute. If
Resondent and the lead insector are imable to infonnally reolve the dispute within 15
days, Respondent may reques in writing, within i 0 days, a wrtten deternation

resolving the dispute by the Director, Wester Region, OI'S. The request wil provide all
infonnation tht Respondent believes is relevant to the dispute. If the request is
submitted as provided herin, the Direr will issue a detertion in wrting.
Re."ipoiiùc;it :shöll nQtify Oie Director in wriLig wiLbiii 7 days of receipt of Uie Director's
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deterination whether Respondent intends to proced in accordance with the Director's
deterination. The Director's detenation sha1l no longer be subject to dispute
pursuant to this Consent Agreement, unless withn 7 days of receipt of the Director's
deterination, Respondent files an appeal with the Associate Administrator for Pipeline
Safety. The Associate Adminsttor wil issue a wrtten decision afer receipt of
Respondent's appe. Respondent shall notifY the Director and the Associate
Administrator in wrting within 7 days of reeipt of the Associate Administrator's

deciiiion whether Respondent intends to procee in accordance with the Associate
Administrator's decision.

28. PHMSA reseres all of its, rights to seek enfo~ent of ths Consent Agreement
and/or any other apropriate relief in the event that Resondent does not proceed in
acrdance with the Director's detertion, or if appealed, in acordance with the
Associate Admnistrator's decsion. The existece of a dispute and PHMSA's
consideration of matter placed in dispute shall not excuse, t01l, or suend any ter or
timeframe for completion of a tenn imposed by this Consent Agreement dung the
peJ1dency of the dispute resolution process except as agree by the Director in writig.

¡j

VI. Information Disclosure

29. For any deliverbles required to be submitted to PHMSA puruant to ths Consent
Agreement, Respondent may asser a clai of business confidentiality, or for any other
protections applicable to the release of information by PHMSA, coverng par or all of the
inormation required to be submitted to PHMSA punuant to the ters of ths Consent
Agreeent. The claim of confdentiality shall be in wrting, shall accompany the
submission of information to be covered, and shall include a statement specifYng the
grounds for the claim of confdentially. If Respçndent has submitted such claim
accompanyig the submission of information, PHMSA shall consider the claim as a
statement of objecton to release of the information. PHMSA shan releae information
submitted puruant to ths Consent Agreementowy in accrdance with 49 C.F.R. Par 7,
the Freedom of Infonnation Act, 5 D.S.C. § 552, and other applicale reguations and
Executive Order.

30. Respondent may aser that ceai documents, recrds and other information are
privileged under the attorney-client pnvilege or any other privilege recognized by federa
Jaw. If Respondent assers such a privilege in lieu of providing.docuents, Resndent
shaH provide PHMSA with the following: (1) the title of the document, recrd, or
information; (2) the date of the document, record, or'information; (3) the author's name
and title; (4) the name and title of each addressee and recipient; (5) a deecrption of the
contents; and (6) the privilege aserted by Resndent. However, no documents, reprt,
da.ta, or other information required to be crcated or submitted to PHMSA puruant to the
requirements of this Const Agreeent shall be witheld ftom PHMSA on the grounds
that they are privileged.
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3 i. Nothing in this Consent Agreeent shal be constred to limit PHMSNs right of
access, entr. inspection. and infonnation gatherng puruant to applicable law. includig
but not limited to Ùle Pipeline Safety Act 49 U.S.C. § 60101 et seq., or reguations
promulgated thereunder.

VIII. Timeliness

32. Unless otherse spcified herein. aU actions, decisions or deteinations reuired to

be undertaken pursuant to this Consent Agrent shal be made in a timely maaer.

rx. Effective Date

33. The "Effective Date" as used herein is the date on which ths Consent Agreeent has
been signed by both Re.o:pondent and PHMSA. Unle~s spefied to th contra, all

deadlines for actions required by ths Consent Agreeent ru from the Effective Date of
the Consent Agrement.

X. Termination

34. lbs Consent Agreeent shal termate upon the completion of all tens set fort in
Section n (Work to Be Peronned). Resndent may request wrtten confiation frm

PHMSA when this Consent Agrent is terated. Furer, prior to terination, but
not earlier than ~ years after the Effective Date, Respondent may request confiation
from PHMSA that all of the requirements of Section ß (Work to Be peeonned), with the
exception of those set fort in Pargrph 13, have been completed by Respondent.

XI. RatifiCation

35. The Partes hereby RgTee to all conditions and ters of ths Consent Agreeent:

For PHMSA: For Respondent:

R-,~~,-
Thomas A. B .
President, Products Pipe es,
Kider Morgan Energy Parer

MAR 2 9 2006 '~ ~ ~¿
Date
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RONALD J. TENPAS 
Acting Assistant Attorney General
Environment & Natural Resources Division
ANGELA O’CONNELL
Environmental Enforcement Section
301 Howard Street, Suite 1050
San Francisco, California 94105
Tel: (415) 744-6485
Fax: (415) 744-6476

McGREGOR W. SCOTT
United States Attorney
E. ROBERT WRIGHT
Assistant United States Attorney
501 I Street, Suite 10-100
Sacramento, California 95814
Tel: (916) 554-2700
Fax: (916) 554-2900

Attorneys for Plaintiff United States of America
(Additional Attorneys Listed on Following Page)

IN THE UNITED STATES DISTRICT COURT FOR
EASTERN DISTRICT OF CALIFORNIA

                                                                                       
UNITED STATES OF AMERICA, and the )
PEOPLE OF THE STATE OF CALIFORNIA, ex )
rel. the CALIFORNIA DEPARTMENT OF FISH ) Civil Action No. 
AND GAME, the CALIFORNIA REGIONAL ) 2:07-00952-GEB-EFB
WATER QUALITY CONTROL BOARD, SAN )   
FRANCISCO BAY REGION, and the )  
CALIFORNIA REGIONAL WATER QUALITY )   [PROPOSED] ORDER
CONTROL BOARD, LAHONTAN REGION, ) TO ENTER

) CONSENT DECREE 
Plaintiffs, )

)
v. )

)
KINDER MORGAN ENERGY PARTNERS, L.P., )
and SFPP L.P., )

)
Defendants. )

                                                                                         )
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This matter comes before this Court on Plaintiffs’ unopposed Request To Enter

Consent Decree between the plaintiff United States and settling defendants, Kinder

Morgan Energy Partners, L.P. et al.  This Court, having considered the supporting

papers, and the Court being sufficiently advised,

IT IS THIS 26th day of July, 2007,

IT IS SO ORDERED that the Plaintiffs’ Request to Enter Consent Decree is granted.

IT IS FURTHER ORDERED that the Consent Decree shall be entered as a final

judgment, pursuant to Fed. R. Civ. P. 58.
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