
1 MATTHEW J. MCKEOWN
Acting Assistant Attorney General

2 Environment and Natual Resources Division
Washington, DC 20530

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ANGELA O'CONNELL
Senior Counsel
Environmental Enforcement Section
United States Deparent of Justice
301 Howard Street, Suite 1050
San Francisco, California 94105
Tel: (415) 744-6485
Fax: (415) 744-6476
E-mail: angela.o' conneii~usdoj .gov

McGREGOR W. SCOTT
United States Attorney
E. ROBERT WRGHT
Assistant United States Attorney
501 I Street, Suite 10-100
Sacramento, California 95814
Tel: (916) 554-2700
Fax: (916) 554-2900

Attorneys for the Plaintiff United States
(Additional Attorneys Listed on Following Page)

IN THE UNITED STATES DISTRICT COURT FOR
EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, and the
PEOPLE OF THE STATE OF CALIFORNIA, ex
reI., the CALIFORNIA DEPARTMENT OF FISH
AND GAME, the CALIFORNA REGIONAL
WATER QUALITY CONTROL BOAR, SAN
FRANCISCO BAY REGION, and the
CALIFORNIA REGIONAL WATER QUALITY
CONTROL BOARD, LAHONTAN REGION

Plaintiffs,

v.

KINDER MORGAN ENERGY PARTNERS, L.P.,
and SFPP L.P.,

Defendants.

)
)
)
)
) Civil Action No.
) 2:07-00952-GEB-EFB
)
) AMENDED
) CONSENT DECREE
)
)
)
)
)
)
)
)
)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EDMUND G. BROWN JR.
Attorney General of the State of California

ANITA E. RUUD
Deputy Attorney General
Office of the California Attorney General
455 Golden Gate Avenue, Suite 11000

San Francisco, California 94102
Tel: (415) 703-5533

Fax: (415) 703-5480

Attorneys for Plaintiffs California Regional Water
Quality Control Board, San Francisco Bay
Region and California Regional Water Quality
Control Board, Lahontan Region

KATHERIE VERRUE-SLA TER
Staff Counsel II
California Department of Fish and Game
Office of Spil Prevention and Response
1700 K Street, Suite 250
Sacramento, California 95814
Tel: (916) 324-9813

Fax: (916) 324-5662

STEPHEN SAWYER
Assistant Chief Counsel
California Department of Fish and Game
Offce of Spil Prevention and Response

1700 K Street, Suite 250
Sacramento, California 95814
Tel: (916) 324-9812

Fax: (916) 324-5662

Attorneys for Plaintiff California
Deparment of Fish and Game



1 TABLE OF CONTENTS

2
I.

3

4 II.
5 m.

6 IV.
7

8

9 VI.
10 VII.

11 vm. STIULATED PENALTIES ........ . . . . . . . . . . . . . . . . . .. . . .. .. . . . .. .. . .. - 24 -
12

13

14 x.
15 XI.
16 XII.

17

18

19 XIV. EFFECTIVE DATE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. - 34 -

20 XV. RETENTION OF JURISDICTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. - 37 -

21 XVI. MODIFICATION..................................................... - 37-

22

23

24 xvm.

25 XIX. SIGNATORIS/SERVICE............................................ - 38-
26 XX. INTEGRATION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. - 39 -
27

28

JURISDICTION AND VENU .. .".... .................................. - 6-

APPLICABILITY. . . . . . . . . . . . . . . . . . . . . . . . . . . . '. . . . . . . . . . . . . . . . . . . . : . . .. - 7 -

DEFINIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . '. .. - 8 -

CIV PENALTIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ . . . . . . . . . . . . . . . . . . . .. - 11 -

v. CDFG RESPONSE AND REMEDIATION MONITORIG COSTS ........... - 15 -

NATURAL RESOURCE DAMAGES PAYMENTS . . . .. . .. .. . . . . . . . . . .. . .. - 16 -

INJUCTIV RELIEF..... .. ... ...... ... .. ... .......... . .. ....... ... - 21 -

IX. FORCE MAJEUR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. - 28 -

DISPUTE RESOLUTION . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . .. - 29 -

EFFECT OF SETTLEMENTIRSERV A TION OF RIGHTS ................. - 31 -

COSTS . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. - 32 -

xm. NOTICES............................................... .. . . . . . . . . .. - 33 -

XVII. TERMINATION.............................................. - 37-

PUBLIC PARTICIPATION. . . . . . . . . . . . . . . . . . . . . . . .. . . . . .. . . .. ... - 38-

XXI. FINAL JUDGMENT.. . . . . .. . . . . . . . . . .. .. . . . . . . . . . . .. . . . . .. . . . . . .. ... - 39-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CONSENT DECREE

A. WHEREAS, the United States of America, on behalf of the United States

Environmental Protection Agency ("EPA"), the United Stated Departent of the Interior

("DOr'), and the United States Deparent of Commerce, National Oceaic and Atmospheric

Administration ("NOAA"), and the People of the State of California, Ex Relatione the Califomia

Deparent ofFish and Game ("CDFG"), the Californa Regional Water Quality Control Board,

San Francisco Bay Region ("SFBRWQCB"), and the California Regional Water Quality Control

Board, Lahonta Region ("LRWQCB") (collectively the "Plaintiffs"), have fied a Complaint in

this action concurrently with this Consent Decree against Defendants Kinder Morgan Energy

Partners, LP. ("KMEP") and SFPP, L.P. ("SFPP"). The Complaint alleges that Defendants are

civily liable for penalties, injunctive relief, removal costs and damages under federal law

pursuant to the Clean Water Act ("CWA"), 33 U.S.C. § 1251 et ~., the federal Endangered

Species Act ("ESA"), 16 U.S.C. § 1531, et seq., and the Oil Pollution Act of 1990 ("OPA"),

33 U.S.C. § 2701 et seq., and under California law pursuant to the Porter Cologne Water Quality

Control Act, California Water Code § 13000 et ~the Lempert-Keene-Seastrand Oil Spil

Prevention and Response Act, Governent Code § 8670.1 et seq., and the Californa Fish and

Game Code, with respect to three separate discharges of oil from April 2004 to April 2005 from

oil pipelines that Defendants own or operate, as furter described herein;

B. WHEREAS, on or about April 27, 2004, approximately 2,947 barels of oil

discharged from the Defendants' North Line pipeline into the Suisun Marsh and adjoining

shorelines, near Suisun City, in Solano County, California (the "Suisun Discharge"). . The Suisun

Discharge resulted from external corrosion on the pipeline;

Consent Decree - 1
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C. WHEREAS, the Plaintiffs allege that on or about Februar 7, 2005, approximately

1,831 barrels of oil discharged from the Defendants' Brisbane Terminal-Oakand pipeline,

reaching the Oakland Iner Harbor, near Oakand, in Alameda County, California (the "Oakand

Discharge"). The Oakland Discharge resulted from longitudinally oriented gouges on the

pipeline from excavation daage;

D. WHEREAS, the Plaintiffs allege that on or about April 1, 2005, approximately

300 gallons of oil diséharged from the Defendants' pipeline into Summit Creek and other waters

of the United States in the Donner Lae watershed and adjoining shorelines, near Truckee, in

Placer County, California (the "Donner Discharge"). The Donner Discharge likely resulted from

dents on the pipeline or corrosion related to disbonded coating;

E. WHEREAS, on or about September 2005, CDFG received from Defendants a Soil

Assessment Report for the Donner Discharge that recommends natual attenuation and additional

assessment of the soil conditions as the remedial alternatives;

F. WHEREAS, CDFG agreed to allow some contamination from the Donner

Discharge to remain in place subject to natural attenuation, provided that Defendants conduct

continued sediment and water monitorig and, in the event that natural attenuation fails to

remediate the remaining contamination, conduct alternative remediation and containment;

G. WHEREAS, to resolve in accordance with this Consent Decree the claims

asserted in the Complaint regarding the Suisun Discharge, the Oakland Discharge and the Donner

Discharge, Defendants wil pay the sum of three milion, seven hundred and ninety-five

thousand, one hundred and thirt-five dollars ($3,795,135.00) for civil penalties (at least

$500,000.00 attibutable to the Oakland Discharge), the sum of one hundred and eighteen

Consent Decree - 2
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thousand and six hundred and sixteen dollars ($118,616.00) for remainig CDFG response costs

(Oakand = $56,956.00; Suisun = $39,194.00; Donner = $22,466.00), the sum of fift-one

thousand and four hundred dollars ($51,400.00) for futue remediation monitoring costs of

CDFG for the Donner Discharge, the sum of one million, one hundred and fift-one thousand

and ninety-nine dollars ($1,151,099.00) related to the Suisun discharge for natual resource

damages, the sum of twenty-thousand dollars ($20,000.00) to the National Fish and Wildlife

Foundation to fud projects to restore resources damaged by the Donner Discharge, the sum of

sixteen thousand, ninety-nine dollars ($16,099.00) to NOAA for reimbursement of its Natual

Resource Damage Assessment costs associated with the Suisun Discharge, the sum of one

hundred fort-thousand four hundred and eighty-four dollars ($140,484.00) to the CDFG for

unreimbursedNatural Resource Damage Assessment costs incurred in connection with the

Suisun Discharge, and any reasonable uneimbursed Natural Resource Damage Assessment costs

incured by DOl with respect to the Suisun Discharge, perform specified injunctive relief related

to enhancement of pipeline spil prevention and response preparation to prevent future violations

of the CW A, and satisfy all other tenns of this Consent Decree.

H. WHEREAS, Defendants have taen the following steps to decrease the likelihood

of other such discharges:

(1) Installed new pipeline within the Nort Line system that avoids routing

through most of the Suisun Marsh;

(2) In 2005, conducted a caliper in-line inspection and a high-resolution Axial

Flaw Detection ("AFD") inspection surey of the entire Oakand to Brisbane 12" Pipeline, on

which the Oakland Discharge occurred. The AFD tool had the magnetic field rotated 90 degrees,

Consent Decree - 3
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which better enabled it to detect and identify axially oriented features that may be present in the

pipeline. Based on data from the caliper and AFD inspections, Defendants excavated the

pipeline at two dig locations to visually inspect for mechancal damage and repaired or replaced

the pipeline at both of those locations;

(3) Cut out a 14.5 ft. long section of pipeline at the location of the Donner

Discharge and replaced with new pre-tested pipe;

(4) Reviewed all data acquired during a 1997 in-line inspection ("ILr') survey

of the entire 120 mile long pipeline system from Rocklin, California, to Reno, Nevada, on which

the Donner Discharge occurred, to identify and size dents that might exist. The 1997 ILl sureys

consisted of Electronic Geometr Pig sureys and Corrosion Detection Pig sureys. Pursuant to

this review, Defendants identified anomalies at twenty locations, excavated nineteen of the

locations to inspect for potential damage, detennined that one anomaly had already been replaced

due to a relocation project and repaired or replaced the pipe at fifteen of the locations. The

balance of physically inspected pipe locations did not meet repai criteria and were recoated after

inspection;

(5) Perfonned high resolution caliper ILl surveys on the entire 120 mile long

Rocklin to Reno pipeline system to better identify mechanical damage and corrosion.

Defendants have excavated the pipeline for visual inspection in seventeen locations, which

resulted in Defendants repairing or replacing the pipeline in at least twelve of those locations.

Additionally, a high resolution Magnetic Flux Leakage Surey and Transverse Flux Inspection

tools were run in November 2006;

. Consent Decree - 4
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(6) Hired and trained at least ten (10) additional employees to be present at all

excavations within 10 feet of the center line of any Pacific Operations Unit pipeline and

incorporated this requirement for qualified inspector presence at excavations into its Integrity

Management Plan;

(7) Created a system to integrate and overlay all data for the entire Pacific

Operations Unit from close interval sureys, ILl sureys, excavations, visual inspections and

other pipeline integrity evaluation into a Pipeline Open Database System to identify areas along

the pipeline system where corrosion; mechanical damage, disbonded coating or other anomalies

might exist that require fuer investigation, repair or replacement to prevent futue discharges;

(8) Entered into a Consent Agreement with the United States Departent of

Transporttion's Pipeline and Hazardous Materials Safety Administration ("PHMSA"), in the

matter of Kinder Morgan Energy Parers, L.P., CPF No. 5-2005-5025H (the "PHMSA Consent

Agreement"), in which KMP agreed to address integrty theats along the entire 3,900-mile

Pacific Operations Unit to prevent failures, including failures caused by outside force damage

and corrosion. The specific terms of the agreement are set fort in the PHMSA Consent

Agreement, a copy of which is attached hereto as Attchment A;

(9) Established an internal company procedure to ru the same quality ILl

though each pipeline segment and apply the same dig criteria (for investigation and validation)

and repair criteria for each portion of any pipeline segment regardless of whether an identified

condition is in an area that is designated as "could affect an 'High Consequence Area'" within

the meaning of 49 C.F.R. 195.452.

Consent Decree - 5
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i. . WHEREAS, Defendats have revised their spil notification procedures in their

spil response plans to improve the promptness of notification to federal and state authorities;

1. WHEREAS, Defendants do not admit any liability to the Plaintiffs arising out of

the transactions or occurrences alleged in the Complaint.

K. WHEREAS, the Paries recognze, and the Cour by enterig this Consent Decree

finds, that this Consent Decree has been negotiated by the Pares in good faith ~d wil avoid

litigation between the Paries, and that this Consent Decree is fair, reasonable, and in the public

interest.

NOW, THEREFORE, before takig testimony and without the adjudication or

admssion of any issue of fact or law except as provided in Section I, below, and with the consent

of the Parties, IT is HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

I. JURISDICTION AND VENUE

1. This Court has jursdiction over the subject matter of the Vnited States'

claims in this action pursuant to 28 U.S.c. §§ 1331, 1345, and 1355 (origial jursdiction),

Sections 1002(a), (b)(l)(A) and (b)(2)(A), 1006, 1017(b) ofOPA, 33 V.S.C. §§ 2702(a),

(b)(l)(A) & (b)(2)(A), 2706, and 2717(b), and Sections 309(b), 31l(b)(7)(E) and 311(n) ofthe

CWA, 33 U.S.C. §§ 1319(b), 1321(b)(7)(E) and 1321(n). The Cour has supplemental

jursdiction over the subject matter of the CDFG, SFBRWQCB and LRWQCB's claims pursuant

to 28 U.S.C. § 1367(a) because these claims are so related to the federal claims that they fonn

part of the same case or controversy. This Court also has jursdiction over the subject matter of

the CDFG's OPA claim under 33 U.S.C. § 2717(b). The Court has personal jurisdiction over the

Parties to this Consent Decree. Venue lies in this Distrct pursuant to 28 V.S.C. §§ 1391(b) and

Consent Decree - 6
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1395(a), because the Defendants reside in this Distrct as determined by 28 U.S.C. § l391(c).

For the puroses of this Consent Decree, or any action to enforce this Consent Decree,

Defendants waive any right to a different venue, including under Californa Water Code § 13361,

and consent to the Court's jursdiction over this Decree or such action and over Defendants, and

consent to venue in this judicial distrct.

2. . Notice of the commencement of this action has been given to the state of

Californa, as required by Section 309(b) of the CWA, 33 u.S.C. § 1319(b).

II. APPLICABILITY

3." The obligations of this Consent Decree apply to and are binding on the

United States, the People ofthe State of California, Ex Relatione the CDFG, SFBRWQCB,

LRWQCB, and on the Defendants, and any successors, assigns or other entities or persons

otherwise bound by law.

4. No transfer of ownership or operation of any Facilty, whether in

compliance with the procedures of this Paragraph or otherwse, shall relieve Defendants of their

obligation to ensure that the terms of the Decree are implemented. Defendants' transfer of

ownership or operation of any portion of the Facilty within the Pacific Operations Unit to any

other person must be conditioned on the transferee's agreement to undertake the obligations

required by Section VI (Ijunctive Relief) of this Consent Decree, as provided in a wrtten

agreement between any Defendant and the proposed transferee, enforceable by the Plaintiffs as

third-part beneficiaries of such agreement. At least thirt (30) days prior to such transfer,

Defendants shall provide a copy of this Consent Decree to the proposed transferee and shall

simultaneously provide wrtten notice of the prospective transfer, together with a copy of the

Consent Decree - 7
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proposed written agreement, to EPA Region 9, to the United States Deparent of Justice, and to

the CDFG in accordance with Section XI of this Decree (Notices). Any transfer of ownership

or operation of all or a portion of the Facility without complying with this Paragraph constitutes a

violation of this Consent Decree.

5. Defendants shall provide a copy of this Consent Decree to all officers, and

employees and agents whose duties might reasonably include supervision of compliance with any

provision of this Consent Decree, including supervision of any contractor retained to perform

work required under this Consent Decree. Defendants shall condition any contract to perform

any work covered by this Consent Decree on performance of the work in conformty with the

terms of this Consent Decree.

6. In any action to enforce this Consent Decree, Defendants shall not raise as

a defense the failure by any of its officers, directors, employees, agents, or contractors to take any

actions necessar to comply with the provisions of this Consent Decree.

III. DEFINITIONS

7. Terms used in this Consent Decree that are defined or used in the CW A

and OP A shall have the meanings assigned to them in such statute, unless otherwise provided in

this Consent Decree. Whenever the terms set forth below are used in this Consent Decree, the

following definitions shall apply:

A. "Complaint" shall mean the complaint fied by Plaintiffs in this

action.

B. "Consent Decree" or "Decree" shall mean this document.

Consent Decree - 8
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C. "Covered Waters" shall mean all waters within the meaning of33

U.S.C. § 1362(7) and all waters of the State within the meaning of Californa Water Code §

13050( e), except ground waters.

D. "Day" shall mean a calendar day unless expressly stated to be a

working day. In computing any period of time under this Consent Decree, where the last day

would fall on a Satuday, Sunday, or federal holiday, the period shall run until the close of

business of the next working day.

E. "Defendants" shall mean KMP and SFPP. For the puroses of

Paragraphs 41, 44, 45 and 47 of Section XI of this Consent Decree, the Defendants' directors,

officers, and employees acting within their scope of employment, in addition to Kinder Morgan

Inc., Kinder Morgan Management LLC, Kinder Morgan G.P., Inc., and Kinder Morgan

Operating L.P. "D", shall be considered "Defendants" and shall not be considered "third parties."

F. "Facilty" or "Facilties," as referenced in the Consent Decree,

shall include all KMEP owned or SFPP operated pipelines and associated pumps, valves and

pipeline operational equipment in the Pacific Operations Unit as of the date of lodging this

Consent Decree, or such pipelines added to the Pacific Operations Unit durng the pendency of .

this Consent Decree. The "Pacific Operations Unit" currently comprises approximately 3,900

miles of hazardous liquid petroleum pipelines owned or operated by KMP or SFPP in Arizona,

California, Nevada, New Mexico, Oregon and Texas. For puroses of this Consent Decree, the

Pacific Operations Unit does not include the Carbon Dioxide or Cypress systems.

G. "HCA" shall have the same meanng as the meaning set fort in 49

C.F.R. § 195.450.

Consent Decree - 9
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H. "Natural Resources" shall have the meaning set forth in OPA

§ 1001(20),33 U.S.C. § 2701(20), and include land, fish, wildlife, biota, air, water, groundwater,

drnkng water supplies, and other such resources belonging to, managed by, held in trst by,

appertinig to, or otherwise controlled by the United States or the state of California, and shall

also mean the services provided by such resources to other resources or to humans.

i. "Natural Resource Trustees" or "Trustees" mean those federal and

state agencies or offcials designated or authorized pursuant to the CW A, OP A, or state law to act

as Trustees for the Natual Resources managed by, controlled by, or appertaining to the United

States or the state ofCalifomia. Specifically, as used in this Consent Decree, these terms shall

mean the U.S. Fish and Wildlife Service and the CDFG.

J. "Paragraph" shall mean a portion of this Consent Decree identified

b'y an Arabic numeral.

K. "Paries" shall mean the United States, the People of the State of

Californa, Ex Relatione the CDFG, SFBRWQCB, LRWQCB, KMEP and SFPP.

L. "Plaintiffs" shall mean the United States, the People of the State of

California, Ex Relatione the CDFG, SFBRWQCB and LRWQCB.

. M. "Section" shall mean a portion of this Consent Decree identified by

a Roman numeraL.

N. "Spil Prevention, Response or Reporting Practices" shall mean

those measures or methods adopted by Defendants as described in this Consent Decree, or as

currently required by the PHMSA Consent Agreement, or any other protocol of the Defendants

Consent Decree - 10
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that is intended to prevent discharges of oil from Defendants' Facilties or intended to improve

response capabilties, and ensure more accurate, timely reportng of oil Øischarges.

O. "Spils" shall mean the Suisun Discharge, the Oakand Discharge

and the Donner Discharge.

P. "United States" shall mean the United States of America, acting on

behalf of EP A, DOl and NOAA.

IV.. CML PENALTIES

8. Within thirt (30) days after the Effective Date of this Consent Decree,

Defendants shall pay civil penalties in the amount of thee milion seven hundred and ninety-five

thousand one hundred and thirt-five dollars ($3,795,135.00) to the Plaintiffs as follows:

A. Foo; alleged violations of the CW A and the Californa statutes set

forth in Paragraph A of the foregoing recitals, Defendants shall pay a civil penalty of thee

millon seven hundred and eighty thousand five hundred and fift-nine dollars ($3,780,559.00),

as follows:

(1) To the United States, one milion five hundred and eighty-

five thousand eight hundred and ninety-thee dollars ($1,585,893.00), to be paid into an escrow

account bearing interest on commercially reasonable terms, in a federally-charered bank (the

"United States Escrow Account") within 15 business days after Defendants receive notice that

this Consent Decree has been lodged. Such monies shall remain in escrow until entr of the

Decree. If the Decree is not entered by the cour and the time for any appeal of that decision has

ru, or if the court's denial of entr is upheld on appeal, the monies placed in escrow, together

with accrued interest thereon, shall be retued to Defendants. If the Decree is entered by the

Consent Decree - 11
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court, Defendants shall, within 15 days thereof, cause the monies (including all accrued interest)

in the United States Escrow Account to be released and disbursed to the United States. Payment

shall be made by Fedwire Electronic Funds Transfer ("EFF") to the United States Deparment of

Justice, in accordance with instrctions provided to Defendants, following lodging of the

Consent Decree, by the Financial Litigation Unit of the Office of the United States Attorney for

the Eastern District of California. The payment shall reference the Civil Action Number

assigned to this case and Deparment of Justice Case Number ("DOJ No." 90-5-1-1-08427, and

US. Coast Guard reference number FPN A0401O, and shall specify that the payments are made

toward CW A civil penalties to be deposited into the Oil Spil Liability Trust Fund pursuant to 33

US.C. § 1321(s), § 4304 of Pllb. L. No. 101-380, and 26 US.C. § 9509(b)(8). Any funds

received after 11:00 a.m. Eastern Time shall be credited on the next business day. Defendants

shall simultaneously provide to the United States notice of this payment by submitting written

notice of the same and a copy of any transmittal documentation to the United States in

accordance with Section XI of this Consent Decree (Notice), and to the following:

LT Carolyn Leonard-Cho
National Pollution Funds Center
4200 Wilson Boulevard, Suite 1000
Arlington, Virginia 22203-1804

Commander Thomas Beistle
United States Coast Guard
Office of Claims and Litigation
2100 Second Street, S.W.
Washington, D.C. 20593-0001

(2) To the SFBRWQCB and the LRWQCB, one millon three

hundred sixty thousand four hundred and forty-eight dollars ($1,360,448.00), to be paid into an

escrow account bearng interest on commercially reasonable terms, in a federally-charered bank
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(the "Regional Water Board Escrow Account") within 15 business days after Defendants receive

notice that this Consent Decree has been lodged. Such monies shall remain in escrow until entry

of the Decree. If the Decree is not entered by the court, and the time for any appeal of that

decision has run, or if the court's denial of entry is upheld on appeal, the monies placed in

escrow, together with accrued interest thereon, shall be returned to Defendants. If the Decree is.

entered by the court, Defendants shall, within 15 days thereof, cause the monies (including all

accrued interest) in the Regional Water Board Escrow Account to be released and disbursed to

the SFBRWQCB and the LRWQCB. Payment shall be made by cashier's or certified check

payable to the "State Water Resources Control Board-Waste Discharge Permit Fund" and sent to:

Bruce H. Wolfe
SFBRWQCB
1515 Clay Street, Suite 1400
Oakland, CA 94612

(3) To the CDFG, eight hundrd and thirty-four thousand two

hundred and eighteen dollars ($834,218.00), to be paid into an escrow account bearng interest on

commercially reasonable tenns, in a federally-charered bank (the "CDFG Escrow Account")

within 15 business days after Defendants receive notice that this Consent Decree has been

lodged. Such monies shall remain in escrow until entry of the Decree. If the Decree is not

entered by the court, and the time for any appeal of that decision has run, or if the court's denial

of entry is upheld on appeal, the monies placed in escrow, together with accrued interest thereon,

shall be returned to Defendants. If the Decree is entered by the court, Defendants shall, within 15

days thereof, cause the monies (including all accrued interest) in the CDFG Escrow Account to

be released and disbursed to the CDFG. Payment shall be made by cashier's check or certified
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check payable to the Californa Deparent ofFish and Game. The check shall reference the

"Kinder Morgan Spils" and reflect that it is a payment to the Fish and Wildlife Pollution

Account. The check shall be sent by certfied mail to:

Californa Departent ofFish and Game
Offce of Spil Prevention and Response

Att: Stephen Sawyer, Assistat Chief Counsel

1700 "K" Street, Suite 250
Sacramento, CA 95814

B. Defendants shall pay a civil penalty in the amount offoureen

thousand five hundred seventy six dollars ($14,576.00), to be paid withn 15 business days after

Defendants receive notice that this Consent Decree has been lodged into an escrow account

bearing interest on commercially reasonable terms, in a federally-charered bank (the "ESA

Escrow Account"). Such monies shall remain in escrow until entr of the Decree. If the Decree

is not entered by the court, and the time for any appeal ofthat decision has ru, or if the cour's

denial of entr is upheld on appeal, the monies placed in escrow, together with accrued interest

thereon, shall be retued to Defendants. If the Decree is entered by the court, Defendants shall,

within 15 days thereof, cause the monies (including all accrued interest) in the ESA Escrow.

Account to be released and disbursed to the United States for the claims alleged by the United

States for violations of the Endangered Species Act. Said civil penalty shall be used for the

purposes authorized by 16 U.S.C. § l540(d). Payment shall be made by EFT to the United States

Deparent of Justice in accordance with instructions provided to Defendants, following lodging

of the Consent Decree, by the Financial Litigation Unit of the Office of the United States

Attorney for the Eastern Distnct of California. At the time of makng such payment, Defendants

shall send a transmittal letter to the following address, indicating that the EFT has occured and
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shall include the following reference: Kinder Morgan Energy Parers, Organzation Code

99000, Lacey Act Reward Account: 14X1611-ECV.

Law Enforcement
Attention: Scott Heard, Regional Agent in Charge
U.s; Fish and Wildlife Service

2800 Cottge Way
Sacramento, CA 95826-1846

C. Defendants shall not deduct the amounts paid under this Section in

calculating federal income tax.

v. CDFG RESPONSE AND REMEDIATION MONITORIG COSTS

9. Within thirt (30) days after the Effective Date of this Consent Decree,

Defendants shall pay twenty-two thousand four hundred and sixty-six dollars ($22,466.00) to

CDFG for response costs associated with the Donner Discharge. Payment shall be made by

cashier's or certfied check payable to the Californa Deparent ofFish aad Game. The check

shall reference the Kider Morgan Donner Discharge and reflect that it is a payment to the Fish

and Wildlife Pollution Account. CDFG shall deposit the money into the Oil Pollution Response.

and Restoration Subaccount. The check shall be sent by certified mail to the address directed in

Paragraph 8(A)(3), above.

10. Within thirt (30) days after the Effective Date of this Consent Decree,

Defendants shall pay ninety-six thousand one hundred and fift dollars ($96,150.00) to CDFG for

response costs associated with the Suisun ($39,194) and Oakand ($56,956) Discharges.

Payment shall be made by cashier's or certified check payable to the California Deparent of

Fish and Game. The check shall reference the Kinder Morgan Suisun and Oakland Discharges
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and reflect that it is a payment to the Oil Spil Response Trust Fund. The check shall be sent by

certified mail to the address directed in Paragraph 8(A)(3), above.

11. Within thirt (30) days after the Effective Date of this Consent Decree,

Defendants shall pay fift-one thousand four hundred dollars ($51,400.00) to CDFG for

remediation monitoring associated with the Donner Discharge. Payment shall be made by

cashier's or certfied check payable to the California Deparent ofFish and Game. The check

shall reference the Kider Morgan Donner Discharge and reflect that it is a payment to the Fish

and Wildlife Pollution Account. CDFG shall deposit the money into the Oil Pollution Response

and Restoration Subaccount. The check shall be sent by certified mail to the address directed in

Paragraph 8(A)(3), above.

~. NATURAL RESOURCE DAMAGES PAYMNTS

12. 'Within thirt (30) days after this Decree has been lodged with this Cour,

Defendants shall deposit the amount of one milion one hundred and fift-one thousand and

ninety-nine dollars ($1,151,099.00) into an escrow account bearing interest on commercially

reasonable terms, in a federally-chartered bank (hereinafter, the "Escrow Account"). If the

Decree is not entered by this Cour, and the time for any appeal ofthat decision has ru, or ifthis

Court's denial of entr is upheld on appeal, the monies placed in escrow, together with accrued

interest thereon, shall be retumed to Defendants. If the Decree is entered by this Cour,

Defendants shall, within thir (30) days of the Effective Date, cause the monies in the Escrow

Account, and all accrued interest thereon, to be paid to DOl, on behalf of the Natural Resource

Trustees, for'the purposes set fort in Paragraph B(e), below. Such payment shall be made by

EFT to the United States Deparent of Justice in accordance with instrctions provided to
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Defendants, following lodging of the Consent Decree, by the Financial Litigation Unit of the

Office of the United States Attorney for the Eastern District of California. Defendants shall send

a traismittal letter indicating that the EFT has occurred, to the Pares in accordance with Section

XI of this Decree ("Notices") and to:

Departent of the Interior
Natural Resource Damage Assessment
and Restoration Program
Attention: Restoration Fund Manager
1849 "C" Street, N.W., Mail Stop 4449
Washington, D.C. 20240

13. The EFT and transmittal letter shall reflect that the payment is being made
\

to the "Natual Resources Damage Assessment and Restoration Fuid, Account No. 14X5198 -

KIDER MORGAN SUISUN OIL SPILL." DOl wil assign these fuds a special project

number to allow the fuds to be maintained as a segregated account within the Deparent of the

Interior Natural Resource Damage Assessment and Restoration Fund, Account No.

14X5198**** (the "KIDER MORGAN SUlSUN OIL SPILL NRD Account").

A. DOl shall, in accordance with law, manage and invest fuds in the

KIDER MORGAN SUISUN OIL SPILL NRD Account and any retu on investments or

interest accrued on the Account for use by the Natural Resources Trustees in connection with

Restoration of Natual Resources affected by the Spil. DOl shall not make any charge against

the KIDER MORGAN SUISUN NRD Account for any investment or management services

provided.
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B. DOl shall hold all fuds in the KIDER MORGAN SUISUN

NR Account, including retu on investments or accrued interest, subject to the provisions of

this Decree.

C. The Natural Resources Trutees commit to the expenditue of these

fuds for the design, implementation, permitting (as necessar), monitoring, and oversight of

restoration projects and for the costs of complying with the requirements of the law to conduct a

restoration planning and implementation process. The Natural Resource Trustees plan to use the

funds for restoration, enhancement, and protection of resources injured by the Suisun Discharge

and for oversight of these restoration projects. The allocation of fuds for specific projects wil

be contained in a Restoration Plan prepared and implemented jointly by the Trustees, for which

public notice, opportity for public input, and consideration of public comment wil be

provided. The Trustees jointly retain the ultimate authority and responsibility to use the fuds in

the KIDER MORGAN SUISUN NR Account to restore Natual Resources in accordance

with applicable law, this Consent Decree, and any Memorandum of Understading (MOD)

between them.

14. Within thirt (30) days after the Effective Date of this Consent Decree,

Defendants shall pay twenty thousand dollars ($20,000.00) to the National Fish and Wildlife

Foundation to fud projects to restore resources damaged by the Donner Discharge. Payment is

to be made by cashier's or certified check payable to the National Fish and Wildlife Foundation.

The check or money order shall be sent by certified mail or overnght delivery to the attention of

counsel for the CDFG at the address set forth below:

State of California Deparent of Fish and Game
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Offce of Spil Prevention and Response

Att: Stephen Sawyer, Assistat Chief Counsel

1700 "K" Street, Suite 250
Sacramento, CA 95814

The check shall reference the Donner Discharge and reflect that it is a payment to the

Environmental Fund for Habitat and Incident Specific Restoration Projects. The National Fish

and Wildlife Foundation shall deposit the fuds into the Riverine Subaccount of the

Environmental Fund for Habitat and Incident Specific Restoration Projects. At the time of

payment, Defendants shall simultaneously send written notice of payment and a copy of any

transmittal documentation to Plaintiffs in accordance with Section xm of this Consent Decree

(Notices).

15. Within thirt (30) days of the latter of the Effective Date of this Consent

Decree or delivery of an invoice, with supporting back-up documentation, to Defendants,

Defendants shall pay to DOl any reasonable uneimbursed Natual Resource Damage

Assessment costs that DOI has incurred through the Effective Date of this Consent Decree. Any

such amount payable to DOl shall be transmitted to DOl, Natual Resource Damage Assessment

and Restoration Fund, Account No. 14X5198- KIER MORGAN SUISUN NRD Account by

EFT to the U.S. Departent of Justice in accordance with instructions that the Financial

Litigation Unit of the U.S. Attorney's Offce for the Eastern Distrct of California shall provide

to Defendants following the Effective Date of this Consent Decree. At the time of payment,

Defendants shall simultaneously send written notice of payment and a copy of any transmittal

documentation (which shall reference DOl No. 90-5-1-1-08427) to the Paries in accordance with

Section xm of this Decree ("Notices").
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16. Within thir (30) days of the date of the Effective Date of this Consent

Decree, Defendats shall pay the sum of sixteen thousand, ninety-nine dollars ($16,099.00) to

NOAA for reimbursement of its Natual Resource Damage Assessment costs associated with the

Suisu Discharge. Payment shall be made by EFT to the U.S. Departent of Justice in

accordance with instructions that the Financial Litigation Unit of the U.S. Attorney's Offce for

the Eastern Distrct of California shall provide to Defendants following the Effective Date of this

Consent Decree. At the time of payment, Defendants shall simultaneously send wrtten notice of

payment and a copy of any transmittal documentation (which shall reference DOJ No. 90-5-1-1-

08427) to the Partes in accordance with Section xm of this Decree ("Notices").

17. Within thirt (30) days of the latte! of the Effective Date of this Decree or

the delivery of an invoice, with supporting back-up documentation, to Defendants, Defendants

shall pay to CDFG reasonable unreimbursed Natural Resource Damage Assessment costs that it

has incurred in connection with the Suisun discharge in the amount of one hundred and fort

thousand and four hundred and eighty-four dollars ($140,484.00). Payment is to be made by

cashier's or certfied check payable to the Californa Deparent of Fish and Game. The check or

money order shall be sent by certified mail or overnght delivery to:

State of Californa Departent ofFish and Game
Offce of Spil Prevention and Response
Att: Stephen Sawyer, Assistant Chief Counsel

1700 "K" Street, Suite 250
Sacramento, CA 95814

The check shall reference the "Kinder Morgan Spils" and reflect that it is a payment to the Oil

Spil Response Trust Fund.
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VII. INJUNCTIVE RELIEF

18. . From the Effective Date until termnation of this COi1ent Decree, EP A

and Defendants shall meet quarerly at the EP A Region IX offces in San Francisco, Californa,

to discuss the implementation of Defendants' Spil Prevention, Response or Reporting Practices,

and make modifications as agreed by the EP A and the Defendants. At such meetings,

Defendants shall make available, on request, all existing information and reports relevant to

evaluating Defendants' implementation of their Spil Prevention, Response or Reporting

Practices, including integrty management plans or any assessment or evaluation of pipelines

within the Defendants' Pacific Operating Unit. To the extent these meetings involve

implementation of integrty management plan requirements under 49 C.F.R Par 195 or any

actions conducted pursuant to the PHMSA Consent Agreement, Defendants shall not object to

paricipation in such meetings by PHMSA or its representative. Defendants may request

additional meetings with EP A at any time without restriction. This Paragraph does not waive or

supersede any authority that EP A may have to obtain information from Defendants related to the

Spils or other matters within its jursdiction or authority. EP A may, in its sole discretion, cancel

or postpone any quarerly meeting required by this Consent Decree by written notice to

Defendants.

19. From the Effective Date until the termination of this Consent Decree,

Defendants shall not make material changes to their Spil Prevention, Response or Reporting

Practices within their Pacific Operating Unit that, as may be determined by EP A, are less

protective of Covered Waters, without prior written approval from EPA. For the purose of this
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Consent Decree, "material changes" to Spil Prevention, Response or Reporting Practices shall

mean:

1) the modification of any program with the effect of reducing the presence of qualified

personnel at any excavation near any portion of the pipeline; .

2) the modification of any obligations or schedules stated in or approved pursuant to the

PHMSA Consent Agreement as of December 31, 2006;

3) the de-classification as of any portion of pipeline that, as of December 31, 2006, .

Defendants have designated as "could affect a" HCA, in accordance with 49 C.F.R. § 195.452.

4) the modification of pipeline assessment and repair criteria established in Section 7

(Pipeline Repair Criteria), Section 8 (Continuing Assessment and Analysis), and Appendix E

(Repair Criteria) of Defendants' Integrty Management Program, where such modification might

result in: a) extending the timeframes or making less strngent the criteria for pipeline

excavation, repair or replacement; b) changing repair and other remediation methods; c) reducinK

the likelihood that a condition would be discovered or the timeliness of such discovery; or d)

reducing the validity of ILl assessment results; or

5) the modification of the procedure to apply the same inspection, dig and repair criteria

for each portion of a pipeline segment regardless of whether an identified condition is in an area

that is designated as "could affect" a HCA pursuant to 49 C.F.R. § 195.452.

20. Defendants shall provide EP A semi-anually, beginning 180 days from the

Effective Date of this Consent Decree, a listing and description of any substantive changes

Defendants have made regarding their Spil Prevention, Response or Reporting Practices in the
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Pacific Operations Unit within the previous twelve (12) months, and upon EP A's written request,

provide a copy of the Defendants' written policies or practice where such changes were made.

21. Within 90 days after notice from EP A that Defendants have made a

material change to their Spil Prevention, Response or Reporting Practices in the Pacific

Operations Unit in a manner that EPA has determned to be less protective of Covered Waters, or

within such other time as agreed by EP A, Defendants shall implement its former Spil

Prevention, Response or Reportng Practices in the Pacific Operations Unit, or shall implement

modifications that EP A determines are the substative equivalent of former Spil Prevention,

Response or Reporting Practices in the Pacific Operations Unit. To the extent that the

Defendants' Spil Prevention, Response or Reporting Practices in the Pacific Operations Unit are

required by the PHMSA Consent Agreement, any determinations by EP A wil be made in

consultation with PHMSA.

22. Within ninety (90) days of the Effective Date of this Consent Decree,

Defendants shall designate Line Sections 11, 12, and 13 of the SFPP Rocklin-Reno pipeline as

"could affect" an HCA, in accordance with 49 C.F.R. § 195.452, thereby subjecting those

portions of the pipeline to those regulations.

23. Within ninety (90) days of the Effective Date of this Consent Decree,

Defendants shall request that PHMSA approve a modification to the Close Interval Surey

("CIS") schedule approved pursuant to the PHMSA Consent Agreement to ensure that the CiS

for Line Sections 11, 12 and 13 of the SFPP Rocklin-Reno pipeline are completed by December

31, 2008. Additionally, within ninety (90) days, Defendants shall request that PHMSA approve a

modification to the CiS schedule approved pursuant to the PHMSA Consent Agreement to
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. ensure that the cis for Line Sections 27, 95 and 103 (located near Mococo Marsh) are completed

by December 31, 2010.

VIII. STIPULATED PENAL TIES

24. If Defendants fail to make any payments required under Section IV (Civil

Penalties), Section V (CDFG Response and Remediation Monitoring Costs) or Section VI

(Natural Resource Damages Payments) when due, Defendants shall pay a stipulated penalty of

fifteen hundred dollars ($1,500.00) to each Plaintiff not paid in full, per day for each day that the

payment is late. Late payment of the obligations stated in Section IV (Civil Penalties), Section V

(CDFG Response and Remediation Monitoring Costs) and Section VI (Natural Resource

Damages Payments) shall be made in accordance with payment instructions in those Sections.

Stipulated Penalties under this Paragraph shall be paid as stated herein. All transmittal

correspondence shall state that any such payment is for late payment of the settement payments

due under this Consent Decree, or for stipulated penalties, as applicable. Payments of stipulated

penalties under this Paragraph to the United States shall be made in accordance with the payment

instrctions in Paragraph 29. Payments to the CDFG for stipulated penalties under this

Paragraph shall be made in accordance with Paragraph 30. On demand, payments to the

SFBRWQCB and LRWQCB for stipulated penalties under this Paragraph shall be made by

cashier's or certified check payable to the "State Water Resources Control Board - Waste

Discharge Permit Fund" and sent to the individual identified in Paragraph 8(A)(2), shall

reference the Civil Action Number assigned to this case and specify that the payment is for

stipulated penalties. Payments for stipulated penalties under this Paragraph based on the late

payment of the obligation stated in Paragraph 8(B) shall be made in accordance with Paragraph
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8(B), shall reference the Civil Action Number assigned to this case and that the payment is for

stipulated penalties.

25. Defendants shall be liable for Stipulated Penalties to the United States for

all other violations of this Consent Decree, unless excused under Section IX (Force Majeure). A

violation includes failng to perform any obligation required by the terms of this Decree,

including any injunctive relief, according to all applicable requirements of this Decree and

within the specified time schedules established by or approved under this Decree. Stipulated

Penalties under this Paragraph shall be paid in accordance with Paragraph 29 below. Stipulated

Penalties owing initially to the any agency of the state of California under this Consent Decree

may be demanded by the EPA if the Stipulated Penalty arses from the untimely payment of

penalties pursuant to Paragraph 8 of this Consent Decree and the respective agency of the state

of California has neither demanded or received payment of the Stipulated Penalty.

Penalty Per Violation Per Day: Period of Noncompliance:

$500 Istthrough 14th day

$1-000 15th through 30th day

$2,000 31st day and beyond

26. Stipulated Penalties under this Section shall begin to accrue on the day

after pedormance is due, and shall continue to accrue until pedormance is satisfactorily

completed. Stipulated Penalties shall accrue simultaneously for separate violations of this
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Consent Decree. Defendants shall pay any Stipulated Pe~alty within thrt (30) days of receiving

a wrtten demand.

27. Any Plaintiff may, in the uneviewable exercise ofits respective

discretion, reduce or waive Stipulated Penalties otherwise due to it under this Consent Decree.

28. Stipulated PenaIties shall continue to accrue as provided in Paragraphs 24

and 25, above, durig any Dispute Resolution, with interest ,on accrued stipulated penalties

payable and calculated at the rate established by the Secreta of the Treasur, pursuant to 28

U.S.C. § 1961, but need not be paid until the following:

A. If the dispute is resolved by agreement, Defendants shall pay

accrued penalties determined to be owing, together with interest, to the United States within

thirt (30) days of the effective date of that agreement;

B. If the dispute is submitted to the Cour and the United States

prevails in whole or in part, Defendats shall pay all accrued penalties determined by the Cour

to be owing, together with interest, within sixty (60) days of receiving the Cour's decision or

order, except as provided in Subpargraph C, below;

C. If any Part appeals the Distrct Court's decision, Defendants shall

pay all accrued penalties determined to be owing, together with interest, within fifteen (15) days

of receiving the final appellate cour decision.

29. Defendants shall, as directed by the EPA or DOl in a demand, pay

stipulated penalties due and owing by EFT in accordance with instrctions to be provided by the

Financial Litigation Unit of the U.S. Attorney's Offce for the Eastern Distrct of California, or
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by certified or cashier's check in the amount due, payable to the "U.S. Deparent of Justice,"

referencing DOJ No. 90-5-1-1-08427, and delivered to:

United States Attorney, Financial Litigation Unit
Eastern District of California
501 I Street, Suite 10-100
Sacramento, California 95814

Payment of stipulated penalties shall be accompanied by transmittal correspondence that

specifies that the payment is for stipulated penalties due under this Decree and shall reference

DOJ No. 90-5-1-1-08427 and the case name and number, and by notice to the United States as

provided in Section XII (Notices).

30. Defendants shall, as directed by CDFG in its demand, pay stipulated

penalties owing to CDFG by certified or cashier's check in the amount due, payable to the

California Deparent ofFish and Game. The check shall reference the "Kinder Morgan Spils"

and reflect that it is a payment to the Fish and Wildlife Pollution Account. Payment of stipulated

penalties shall be accompanied by transmittal correspondence stating that any such payment is

for stipulated penalties due under this Consent Decree and shall reference the case name and

number. The check shall be sent by certified mail to:

State of California Deparent of Fish and Game
Offce of Spil Prevention and Response

Attn: Stephen Sawyer, Assistat Chief Counsel

1700 "K" Street, Suite 250
Sacramento, CA 95814

31. Defendants shall not deduct Stipulated Penalties paid under this Section in

calculating federal income tax.
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32. If Defendants fail to pay stipulated penalties according to the terms of this

Consent Decree, Defendants shall be liable for interest on such penalties, as provided for in

28 U.S.C. § 1961, accruing as of the date payment becåme due.

33. Subject to the provisions of Section XI of this Consent Decree (Effect of

Sett1ement/eservation of Rights), the stipulated penalties provided for in this Consent Decree

shall be in addition to any other rights, remedies, or sanctions available to Plaintiffs for

Defendants' violation of this Consent Decree or applicable law.

IX. FORCE MAJEUR

34. A "force majeure event" is any event beyond the control of Defendats,

their contractors, or any entity controlled by any Defendant that delays the performance of any

obligation under this Consent Decree despite Defendants' best efforts to fulfill the obligation.

"Best efforts" includes anticipating any potential force majeure event and addressing the effects

.of any such event (a) as it is occurrng and (b) after it has occurred, to prevent or minimize any

resulting delay to the greàtest extent possible. "Force Majeure" does not include any

Defendant's financial inabilty to perform any obligation under this Consent Decree.

35. Defendants shall provide notice verbally or by electronic or facsimile

transmission to EP A and CDFG as soon as possible, but not later than 72 hours after the time

any Defendant first knew of, or by the exercise of due diligence, should have known of, a

claimed force majeure event. Defendants shall also provide written notice, as provided in

Section xm of this Consent Decree (Notices), within seven days of the time any Defendant first

knew of, or by the exercise of due dilgence, should have known of, the event. The notice shall

state the anticipated duration of any delay; its cause(s); Defendants' past and proposed actions to
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prevent or miimize any delay; a schedule for carng out those actions; and Defendants'

rationale for attibuting any delay to a force majeure event. Failure to provide verbal and

written notice as required by this Paragraph shall preclude Defendants from assertng any claim

of force majeure.

36. If the United States agrees that a force majeure event has occured, the

United States may agree to extend the time for Defendants to perform the affected requirements

. for the time necessary to complete those obligations. An extension of time to pedorm the

obligations affected by a force majeure event shall not, by itself, extend the time to perform any

other obligation. Where the United States agrees to an extension of time, the appropriate

modification shall be made pursuant to Section XVI of ths Consent Decree (Modification) and

is not a material change under that Section.

37. If the United States does not agree that a force majeure event has occurred,

or does not agree to the extension of time sought by Defendants, the United States' position shall

be binding, unless Defendants invoke Dispute Resolution under Section X of this Consent

Decree. In any such dispute, Defendants bear the burden of proving, by a preponderance of the

evidence, that each claimed force majeure event is a force majeure event, that Defendants gave

the notice required by Paragraph 35, that the force majeure event caused any delay Defendants

claim was attbutable to that event, and that Defendants exercised best efforts to prevent or

minimize any delay caused by the event.

X. DISPUTE RESOLUTION

38. Unless otherwise expressly provided for in this Consent Decree, the

dispute resolution procedures of this Section shall be the exclusive mechansm to resolve
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disputes arsing under or with respect to ths Consent Decree. However, such procedures shall

not apply to actions by Plaintiffs to enforce obligations of Defendants wwder ths Consent Decree

that have not been disputed in accordance with this Section.

39. Any dispute subject to dispute resolution under this Consent Decree shall

first be the subject of informal negotiations between the United States and Defendats. The

dispute shall be considered to have arisen when Defendants send a wrtten notice of dispute, as

provided in Section xm of this Decree (Notices). Such notice of dispute shall state clearly the

matter in dispute. The period of informal negotiations shall not exceed twenty-one (21) days

from the date the dispute arses, unless that period is modified by wrtten agreement. If informal

negotiations are unsuccessful, then Plaintiffs' position shall control unless Defendants fie with

the court a petition to resolve the dispute within thirt (30) days after the conclusion of the

informal negotiation period. In any dispute under this Paragraph, Defendants shall bear the

burden of demonstrating that their position clearly complies with this Consent Decree and the

CW A, ÙPA, and any other applicable law, and that Defendants are entitled to relief under

applicable law.

40. The invocation of dispute resolution procedures under this Section shall

not extend, postpone, or affect in any way any obligation of Defendants under this Consent

Decree, not directly in dispute. Stipulated Penalties with respect to the disputed matter shall

continue to accrue from the first day of noncompliance, but payment shall be stayed pending

resolution of the dispute as provided in Paragraph 39, above. If Defendants do not prevail on the

disputed issue, Stipulated Penalti~s shall be assessed and paid as provided in Section vm

(Stipulated Penalties).
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XI. EFFECT OF SETTLEMENT/RSERV ATION OF RIGHTS

41. Effective on KMP's and SFPPs' performance of their payment

obligations set fort in Sections IV, V and VI, this Consent Decree resolves the Defendants'

liability for the civil claims of the United States, the People of the State of California, Ex

Relatione the CDFG, SFBRWQCB, and the LRWQCB for the violations alleged in the

Complaint fied in this action. Plaintiffs reserve all legal and equitable remedies available to

enforce the provisions of this Consent Decree. This Consent Decree shall not be constred to

prevent or limit the rights of the United States, the People of the State of California, Ex Relatione

the CDFG, SFBRWQCB and the LRWQCB, to obtain penalties or injunctive relief under the

CW A or under other state or federal laws, regulations or permit conditions, except as expressly

specified herein.

42. In any subsequent administrative or judicial proceeding as reserved in

Paragraph 47 herein initiated by the United States, or the People of the State of Californa, Ex

Relatione the CDFG, SFBRWQCB, and the LRWQCB relating to the Spils, Defendants shall

not assert, and may not maintan, any defense or claim based upon the principles of waiver, res

judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses based on any

contention that the claims raised by the United States, or the People of the State of California, Ex .

Relatione the CDFG, SFBRWQCB, and the LRWQCB in the subsequent proceeding were or

should have been brought in the instat case.

43. This Consent Decree is not a permit, or a modification of any permit,

under any federal, state, or local laws or regulations. Defendants are responsible for achieving

and maintaining complete compliance with all applicable federal, state, and local laws,
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regulations, orders, contrcts and permits. Defendants' compliance with this Consent Decree

shall be no defense to any action commenced pursuant to said laws, regulations, orders, contracts

or pennits. Plaintiffs do not, by their consent to the entr of this Decree, warant or aver in any.

maner that Defendats' compliance with any aspect of this Consent Decree wil result in

compliance with provisions of the CW A, or with any other provisions of federal, state, or local

laws, regulations, orders, contracts or permts.

44. This Consent Decree does not limit or affect the rights of Defendants or of

the United States, the People of the State of Californa, Ex Relatione the CDFG, SFBRWQCB, or

the LRWQCB against any third partes that are not par to this Consent Decree, nor does it limit

the rights of third pares that are not par to this Consent Decree against Defendants, except as

otherwise provided by law.

45. This Consent Decree shall not be constred to create rights in, or grant any

cause of action to, any third parties that are not par to this Consent Decree.

46. Defendants hereby covenant not to sue and agree not to assert any claims

related to the Spils, or response activities in connection with the Spils, against the United

States, the CDFG, SFBRWQCB, and the LRWQCB pursuant to the CWA, OPA, or any other

federal law, state law, or regulation including, but not limited to, any direct or indirect claim for

reimbursement from the Oil Spil Liability Trust Fund, or pursuant to any other provision oflaw.

47. This Consent Decree is without prejudice to the rights, if any, of the

United States, the CDFG, SFBRWQCB, and the LRWQCB against Defendants with respect to

all matters other than those expressly set forth in Paragraph 41 of this Consent Decree, including,

but not limited to, the following:
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A. claims based on a failure of Defendants to meet a requirement of

this Consent Decree;

B. any and all criiiinalliability;

C. past, present, or future releases, discharges, or discharges of oil

other than the Spils described in the Complaint;

D. reimbursement for any disbursements from the Federal Oil Spil

Liabilty Trust Fund arising from the Spils or any other related incident, pursuant to OP A,

including for subrogated claims under Section 1015 ofOPA, 33 U.s.C. § 2715;

E. any reasonable and previously uneimbursed removal and

monitoring costs (except monitorig costs for Donner) incured by the CDFG after the Effective

Date of this Consent Decree, in connection with the Spils;

F. any potential futue claims for cleanup, remediation, and Natual

Resource damages based on oil in the environment from the Oakand Discharge that is causing or

threatens to cause the release into waters of the United States a quantity oil that may be hanful

as that phrase is defined at 40 C.F.R. § i 10.3, or causing injures to Natual Resources unown'

to Plaintiffs as of the Effective Date of this Consent Decree;

G. any potential futue claims for cleanup, remediation, and Natual

Resource damages based on oil in the environment from the Donner Discharge remaining in the

event of the failure of the natual attenuation remedy, as provided in the Soil, Sediment, and

Water Monitoring Plan for the Kinder Morgan Donner Pass Petroleum Release, dated February

8,2006, prepared by CDFG.
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H. any proceedings against Defendants in this action or in a new

action seeking recovery of damages to Natual Resources resulting from the Spils based on: (1)

conditions with respect to the Spils unown to the United States or the State as of the date of

lodging of this Consent Decree that contrbute to the injur to, destrction of, or loss of natural

resources; or (2) new information received by the United States or the State after the date of

lodging of this Consent Decree that indicates there is injur to, destrction of, or loss of

resources ofa tye or magntude unown to the United States as of the date of execution of this

Consent Decree.

XII. COSTS

48. The Paries shall bear their own costs in this action, including attorneys'

fees, except that the Plaintiffs shall be entitled to collect costs, including reasonable attorneys'

fees, incured in any action necessar to collect any porton of the civil penalty or any stipulated

penalties due but not paid by Defendants.

XIII. NOTICES

49. Unless otherwise specified herein, whenever notifications, submissions, or

communications are required by this Consent Decree, they shall be made in writing and

addressed as follows:

As to the United States:

As to the U.S. Deparent of Justice:
Angela O'Connell (re: DOJ No. 90-5-1-1-08427)
Environmental Enforcement Section
Environment and Natual Resources Division
U.S. Deparent of Justice
301 Howard Street, Suite 1050
San Francisco, CA 94105
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As to EPA:
J. Andrew Helmlinger
Attorney Advisor
U.S. Environmental Protection Agency, Region IX
75 Hawthorne Street (ORC-3)
San Francisco, CA 94104

To receive verbal notification as required by this Decree: 415/972-3904

As to the DOl:

As to NOAA:

As to CDFG:

Charles McKiriley
Assistat Field Solicitor
1111 Ja.ckson Street
Suite 735
Oakand, CA 94607

Katherine Pease
Senior Counselor for Natual Resources
Offce of General Counsel

501 W. Ocean Boulevard, Suite 4470
Long Beach, CA 90802-4213

Katherine Verre-Slater

Staff Counsel il

Stephen Sawyer
Assistant Chief Counsel
Deparent ofFish and Game

Offce of Spil Prevention and Response

1700 "K" Street, Suite 250
Sacramento, CA 95814

As to the SFBRWQCB:
Yur Won
Staff Counsel m
State Water Resources Control Board
c/o San Francisco Bay Regional Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612
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As to the LRWQCB:
David Coupe
Staff Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor
Sacramento, CA 95814

As to Defendants:
Ronald McClain
Vice President, Products Pipelines
Kinder Morgan Energy Parers
One Allen Center, Suite 1000
500 Dallas

Houston, TX 77002

David R. DeVeau
Vice President, Deputy General Counsel
Kider Morgan Energy Parters

One Allen Center, Suite 1000
500 Dallas
Houston, TX 77002

Barr R. Ogilby

Cooper, White & Cooper LLP
1333 N. Californa Blvd., Suite 450
Walnut Creek, CA 94596

50. Any Par may, by wrtten notice to the other Parties, change its designated

notice recipient or notice address provided above.

51. Notices submitted pursuant to this Section shall be deemed submitted

upon mailing, unless otherwise provided in this Consent Decree or by mutual agreement of the

Paries in writing.

xiv. EFFCTIVE DATE

52. The Effective Date of this Consent Decree shall be the date on which this

Consent Decree is entered by the Court.
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xv. RETENTION OF JURISDICTION

53. The Cour shall retain jurisdiction over this case until termination of this

Consent Decree, for the purose of resolving disputes arising under this Decree or entering

orders modifying this Decree, pursuant to Sections X (Dispute Resolution) and XVI

(Modification), or effectuating or enforcing compliance with the terms of 
this Decree.

xvv. MODIFICATION

54. The terms of this Consent Decree may be modified only by a subsequent

written agreement signed by all the Paries. Where the modification constitutes a material

change to any term of this Decree, it shall be effective only on approval by the Court.

XVII. TERMINATION

55. After Defendants have completed performance of their obligations

required by this Decree, including payments under Sections IV, V and VI of this Decree, any

accrued Stipulated Penalties under Section VI, and Injunctive Reliefunder Section VI, and no

sooner than five (5) years after the Effective Date of this Consent Decree, Defendants may

submit to Plaintiffs in wrting a request for termination, stating that Defendants have satisfied

those requirements, together with all necessar supportng documentation.

56. If the Plaintiffs agree that the Defendants have satisfied the requirements

of this Consent Decree, the United States shall fie a motion or a joint stipulation for termination

of the Decree. Plaintiffs may agree to termnate the Decree without any request from

Defendants.

57. If the Plaintiffs do not agree with Defendants that Defendants have

satisfied the requirements of this Consent Decree, the Defendants may invoke Disput~ Resolution
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under Section X of this Decree. However, Defendants may not seek Dispute Resolution of any

dispute pursuant to this Section until niety (90) days after service of its Request for

Termination.

XVIII. PUBLIC PARTICIPATION

58. This Consent Decree shall be lodged with the Cour for a period of not less

than thirt (30) days for public notice and comment, consistent with the procedures set forth in

28 C.F.R. § 50.7. The United States reserves the right to withdraw or withold its consent if the

comm~nts regarding the Consent Decree disclose facts or considerations indicatig that the

Consent Decree is inappropriate, improper, or inadequate. Defendants agree not to oppose entr

of this Consent Decree by the Court or to challenge any provision of the Decree, unless the

United States has notified Defendants in writing that it no longer supports entr of the Decree.

Defendants consent to entry ofthis Consent Decree without prior notice.

xxx. SIGNATORIS/SERVICE

59. The Assistant Attorney General for the Environment and Natual

Resources Division of the Deparent of Justice, on behalf of the United States, and each

undersigned representative of the People of the State of Californa, Ex Relatione the CDFG,

SFBRWQCB, LRWQCB and Defendats certfies that he or she is fully authorized to enter into

the terms and conditions of this Consent Decree and to execute and legally bind the Par he or

she represents to the terms of this Decree.

60. This Consent Decree may be signed in counterparts, and such counterpar

signatue pages shall be given full force and effect.
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61. ,Defendants agree to accept service of process by mail with respect to all

matters arising under or relating to this Consent Decree and to waive the formal service

requirements set fort in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local

Rules of this Cour including, but not limited to, service of a summons.

XX. INTEGRATION

62. This Consent Decree constitutes the final, complete, and exclusive

agreement and understading among the Pares with respect to the settlement embodied in the

Decree and supersedes all prior agreements and understadings, whether verbal or wrtten.

XX. FIAL JUGMENT

63. On approval and entr of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment between the Plaintiffs and Defendats.

64. The Cour finds that there is no just reason for delay and therefore enters

this judgment as a final judgment.

This Consent Decree is dated and entered this day of

,2007.

UNITED STATES DISTRICT JUDGE

Eastern District of California
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Signature Page to Consent Decree

FOR PLAITIFF UNITED STATES OF AMERICA:

~....
MATTHEW J. McKEOWN
Acting Assistant Attorney General
Environment and Natual Resources Division
United States Deparent of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

~
Trial Attorney
Environmental Enforcement Section
Environment & Natual Resources Division
U.S. Departent of Justice
301 Howard Street, Ste. 1050
San Francisco, CA 94105
Tel: 415/744-6485
Fax: 415/744-6476

Date: ô/( ò I Ó l-
,

Date: s-/r/ú/l
,
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i Signatue Page' to Consent Decree

FOR PLAlIFF UNED STATES OF AMRICA (continued):
2

3 Date: MI1 1/ii ) ? tJIJ7 ,
4

5

6

7

8

McGREGOR W. SCOTT
United States Attorney

By c£ ¡¡ø~
E. ROBERT WRGR'T
AssistaJt United States Ai10mey

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
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Signatue Page to Consent Decree .
FOR THE ENVIRONMENTAL PROTECTION AGENCY:

Date: .."t A P/2 i L lOl

Of Co,s:l:

Date: L- r., 10 2."7

WAYNE
Regional X .. strator
U.S. Environmental Protection Agency, Region IX
San Francisco, CA
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2 FOR THE UNITED STATES DEPARTMENT OF 
THE INTERIOR:

3

4

5

6

7

8
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Date:5-'l-'o,?

Of Counsel:

Date:, t /16/07

~~~~
DANIEL G. SHILLITO
Regional Solicitor
2800 Cottge Way
Sacramento, California 95825

Char es McKinley
Office of the Field Solicitor
111 i Jackson Street, Suite 73

Oakand, California 94607
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Signature Page to Consent Decree.
FOR THE ENVIONMENTAL PROTECTION AGENCY(continued): '

Date: 5111 'li)

Of Counsel:

Date: 4/ ~ I ()--

~~í2~

G TA Y. AKYAMA' .
Assistant Administratorfor Offce of
Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Washington, D.C.

~j~CHERYL . ROSE
Senior Attorney

. Offce of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Mail Code 2243A
1200 Pennsylvania Ave., NW
Washington, D.C. 20460
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Signatue Page to Consent Decree

FOR PLAITIFF THE CALIFORNIA DEPARTMENT OF FISH AND GAME:

Date: f /;ilo 7

Of Counsel:

Date: t. /5 / 07

w~
LISA CURTIS, Admnistrator
California Deparent of Fish and Game
Offce of Spil Prevention and Response
i 700 K Street, Suite 250
Sacramento, CA 95814

~~~LSTEP L. SAWYER
Assistat Chief Counsel

Deparent of Fish and Game
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Signature Page to Consent Decree
FOR PLAITIFF THE CALIFORN REGIONAL WATER QUALITY CONTROL BOAR,
SAN FRACISCO BAY REGION:

Date~l~ 24tJr

Of Counsel:

Date~ /3 ~ () l

CC

RUCE H. WOLFE
Executive Offcer
California Regional ate! Quality Control Board,
San Francisco Bay Region
1515 Clay Street, Suite 1400
Oakland, CA 94612

ti¿
ANTAE.RUU
Deputy Attorney General
California Offce of the Attorney General
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Signatue Page to Consent Decree

FOR PLAITIFF THE CALIFORNIA REGIONAL WATER QUALITY CONTROL.BOAR,
LAHONTAN REGION:

Date:~7

Of Counsel:

Date: IB~ 6 j

/-e2r
HAROLD JÆINGER
Executive Offcer
California Regional Water Quality Control Board

Lahontan Region
2501 Lake Tahoe Blvd.
South Lake Tahoe, CA 96150

Am~æ J
Deputy Attorney General
California Offce of the Attorney General
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Signatue Page to Consent Decree

FOR DEFENDAN KIER MORGAN ENERGY PARTNRS, L.P.,.

D~tëd: 1/;1 /~ 1-
i r

FOR DEFENDAN SFPP, L.P.,

Dated: 'I hi / ~'d-:, /

By: Kider Morgan G.P., Inc.
its General Parer

By: Kider Morgan Management LLC,

the Delegate of Kider Morgan G.P., Inc.

By: ~~-'
Name: THO . ~
Title: Vice President

By: Kider ;Morgan Operatig

L.P. liD", its General Parer

By: Kinder Morgan G.P., Inc.
its General Parer

By: Kider Morgan Management LLC,

the Delegate ofIGder Morgan G.P., Inc.

By: ~~~
Name: . . GAN
Title: V resident
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KINDER~qll!!4~

April 3, 2006

Mr. Joseph Ahern
Acting Chief Counsel
Pipeline and Hazardous Materals Safety Administration
u.s. Deparment of Transprtation
400 Seventh Street, S.W.
Suite 8417
Washington, DC 20590

Re: Kinder Morgan Energy Parters, L.P., CPF No. 5-2005-5025H

Dear Joe:

Attached is an executed original of the Consent Agreement in the above referenced case.
Execution date is April 4, 2006.

Attachment

cc: Robert E. Hogfoss, Esq.

Catherine Little, Esq.
Ron McClain, Kinder Morgan

Sincerely,

.)M 4' ~~.__
Thomas A. Banigan c.~,~.-:-- 0

President
Kinder Morgan Products Pipelines

SOD Dallas Suite 1000 Houston, TX 77002 713-369-9000 713-369-9394 Fax
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DE? ARTMENT OF TRSPORTATION
PIPELIN AND HAZAROUS MATERIA SAFETY ADMIISTRATION

OFFICE OF PIPELINE SAFETY
WASHINGTON, DC 20590

Kider Morgan Ener Parer, L.P.,

)
)
)
)
)
)
)

CPF No. S-200S-S02SH

In the Matter of

Respondent
!!

CONSENT AGREMNT

On August 24, 2005, the Pipeline and Hazarous Mateea1s Safet Admnistrtion
(pHMSA), Deparent of Transprttion, iss COlTeotve Acton Orer (CAD) No. 5-
2005-5025H to KiDder Morg Energ Parer L.P. (Respondent). Having agreed that
settlement of the CAO is in the public interes and tht entr oftts Consent Agrent is

the most appropriate means of reslving the CAD, without adjudication of any isse of

fact or law, and upon consent and agreeent of Resndent and PHMSA ("the Pares"),
the foiiow!~gis agree upon:

I. General Provisions

1. PHMSA issued CAO No. 5-200S-502SH to Resndent pursut to 49 U.S.C. § 60112

and 49 C.F.R. § 190.233. The CAD died Resndent to take ce COlTecve acton
with regard to its 3,900-mile Pacific Options unt of hazous liquid pipeline systems
located in Arizona, California, Nevada, New Mexico, Oregon, and wester Texas. The
Pacific Options unit includes, among Respòndent's haardous liqud syste in the

above-mentioned states, the CALNEV and Sante Fe Pacific Pipeline.c¡ !I)'tems and
associated bulk terminals; it docs Dot include the Caxn Dioxide system or the Cypress
system. The CAO was predicated on PHMSA's determination that contiued opertion
of the Pacific Operations unt absent specified correcve actinns would be haous.
Resondent fied a Request for Heag on September 6, 2005, which disputed the factual
and lega bases of the CAO, after which Resndent iud PHMSA engaged in informal
settlement discussons reslting in this Consent Agrent.

2. Respondent's paricipation in ths Consent Agreeent shal not constute or be
constred as an adm;iiiiinn of liabilty. By enterng into this Consent Agrement,
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Respondent does not admit to any fact, allegation, or conclusion contained in'CAO No. 5-2005-5025H. '
3. Respondent hereby waives any right to administrtive or judicial beang or appeal on
any issue of law or fact set forth in CAO No. 5-200S-S025H.

4. 'Ts Consent Agreement shan aply to and be binding upon PHMSA and Respondent.
its offce. directors, and employes. This Consent Agreeent applies to the entiety of

all hazædous liquid pipeline syems within Resondent's Pacfic Opeations unt as
defied in Pargrph 1 herein existng at the time of exection of this Consent Agreeent
and is not limited to segments of the pipeline tht could affect a llgh consequece area
(HCA), as defined by 49 C.F.R. § 195.450. Thes pipeline systems descrbed in
Paragraph i will ren subjec to this Consent Agreeent in the event that Resndent
changes the nae or organzational stctue of the Pacific Opertions unt or the pipeline
systems within the unit.

~s

S. Nothg in this Consent Agrement limts or modifies an of PHMSA's authorities
under the Pipeline Safet Act, 49 U.S.C. ~ 60101 fit seq., reguations promulgated

. thereunder, or any other applicable Jaw. including PHMSA's authorities to bring
enforceent actions agast Resndent purant to any applicable laws or reguations.
This Consent Agreeent does not waive or modify any reuiements that are applicable
to Respondent's pipeline systems under the Pipeline Safety Act, 49 D.S.C. § 60101 et
seq., ¡eguations promulgated thereunder. or any other provision of Federal or state Jaw.

6. Pursuant to 49 V.S.C. § 60112(c), PHMSA ha proYided apropriate state offcials
notice and opportity to comment on the agreeent to resolve uus matter.

7. Respondent agr to fuly iud completely peeorm all of the ters of ths Consent
Agrement. In exchange for this a~ement by Resndent, PHMSA agree to withdrw
the CAO and hazarous fality detemùatioD set fort thern. These agrents and

such withdrawal shal be effectve on the Effecve Date of ths Consent Agrement.

8. Upon the Effective Date of ths Consent Agent, Respondent's Reqest for Heang

shall be withdrwn.

9. Ths Consent A~ement, .,constitutes the .fial, complete and exclusiveagreeent
between the Pares with respect to the setlement embodied in ths Consent Agreement,

and the Pares acknowledge that there are no re¡¡re..¡entaon~, iigreeento; or
undertandings relating to the settlement other than those expressly contained in this
Consent Agreement.

- 2-
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II. Work to Be Penonned

i o. Respondent will conduct a comprehenive analysis of all accidents that have occWTd
since March 3 i, 200 I on the Pacfic Opons unit that were req to be reported
under 49 C.F.R. §§ 195.50 or 195.52 imd al docented occurrces with rega to the
Pacfic Opertions unit that field or contrl rom staff reon!1ed to beuse of potential
safety impacts to perons or proper ("nea misses"). The "nea misses" will be
identified through operation notes available fi 2003 forward, product movement logs
since 2001, and inline inspeion dig logs since March 2001. The anysis of thes
accidents and docwented occrrence wil identify all potential and existg theats to
the integrty of the Pacific Options wrt. PotentiaJ and existing theats include, but ar
npt limited to: ongoing maintenance isses enviomuenta changes, origi constrcton

practices, outsde forc damage, line markig, one-l proceur, interal and exteral

corrosion susceptt"bilty (pevention and mitigation), human errs, pernnel trinni.

and Supersory Contrl and Data Acquiition (SCADA) caabilties.

u
!!

A. Respondent will execute a remedation p1an to address the theats identified by
the comprehensive analysis. The reedation plan wil cotan all plimed
pipeline repairs or changes to opertions and maitenance, pennel qualification
or traig, or corrosion contrl prcees or activities requir to address all
theats idenfied by the analysis an win conta a schedule for these reai or

chges. In addition, the reediaon plim will provide for implementation of
Respondent's East Coast Product Pipeline Nea Mis Trag System
throughout the Pacific Opatons unt.

B. Respondent wil repair all conditions defined under 49 C.F.R.
§ 195.452(b)(4)(i) thugh (iv) tht lie reealed by the compreensive analysis,or

any actvity related to the analyss with the timefies set out in 49 C.F.R.
§ i 95.452(h)(4) and in compliance with 49 C.F.R. § 195.422.

C. Resndent win incorprate into its Integty Mangement Program, requi
by 49 C.F.R. § 195.452, any information retig ûoin the comprehensive

analysis relevat to a pipeline or facility th could afec an HCA. Based on the
comprehenve anysis, Respondent will modifY as necsar its Integrty
Management Progr elements including. but not limite to. improvemenß to it.~
baseline asessment ,plan information, analysis, critera for reedal actions, to'

address integrty issues, assessment and evaluation metods, preventive and
mitigative measures to protect HCAs, and employee qualifications to review
integrty assessment results and information analys.

D. Respondent wil provide a list of all accdet'! and documented Qc,Curreeces

subject to the comprehensive anysis to the Director, Wester Region, Offce 'of
Pipeline Safety (OPS) for review and approval with 45 days of the Effective

Date of ths Consent Agreeent. Respont1ent will submit the comprehenive

- 3.
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analysis and remediation plan for review and approval to the Director within 6"

months of the Effective Date. Respondent wil submit prposed chiiges to its

Integrty Management Program to the Dir for review and approval withn 4

months of the Effecve Date. Resondent wil implement the remediation plan

on the schedle approved by the Diretor and will make all chges to its Integrty

Management Progr witln 30 days ofrecving apva frm the Director.

E. When submittng for review the comprensive anysis. the' reedation plan.

and proposed change to its Integrty Mageent Prgram, Resndent win '
include separate cefications as to th vercity of the fact information

contained in ea submission signed by a diror or offcer for Respondent.

F. Resondent will reta (see ParÌÌ 18) an indepdent risk asessment
exper(s) to review the comprehenive analysis and remediation plan prior to
submitting these item to the Direor, Wester R.egion, OPS. The indepdent
exper wil revew the development of the analyss and remediation plan, verfyng
that Respondent has included an known accidents and occmmce, ha!l iiropedy
identified potential iid existing theats, an wi adeqely addres the identified
theats though the remediation plan Respondentwill a.so re an indepdent,

risk assessment expe(s) to review its Integrty Mangement Progr in order to
verfy that Respndent has adeqtely identified Integrty Management Progr
elements requirng imprvement. The exper wil review al prposed changes to
the Integty Mangement Prgr before Resndent .cuhmiiO¡ them to the
Diector, vefyg tht the proposed chages will adeuately address the potential
and existig thats identified in area of the Pacific Opations unit that could
affect a high consequence area.

!ë

i i. Respondent will create B sysem to integrate all data relevant to the integrty of the
Pacic Operations U1t for use in its opeations and maiteance procur and Tntesnty
Management Progr. The system will be based on Resnden's existg natu gas
GIS PODS system and will grphicaUy incorporae, at 8 miimum, interal inection

tol data, close interal and cathodic protecon suey data, coating surey data,

excavation and inspection dat foreign line crssg data pipeline materals

specifications, and HCA data. The system wil be capable of grphically displaying all
integrted data by location and wil link the aforeentioned iiata to the unifonn right-of-
way stationig system develope puraat to Paragrph 14H oftts Section. Respondent

wiU submit a proposal detaa1ing the design of the system and a proposed schedule for
populating the sysem with releviit data no l::tf\ thiin 2 montt afer the Efective Date of
ths Consent Agreeent for the approval of the Direcor, Wester Region, OPS.

12. Resondent wil perform an outside force damage assessment by interally inpecting

all Pacific Operations unt pipelines with 5 year of the Effective Date of ths Consent
Agrement.

-4 -



IMR-Z9-6 10:16
3-29-05: 1 , : OQAM:

ZOZ m 1041 P,01 R-13 Job-9ZT

; 202 3tie '104, ." 7/ 30

A. Within 6 months of the Effectve Date, Respondent wil submit to the Director,
Wester Region, OPS for review and approval a descrption of all tols that wil
be used to intemal1y inspect any segment of the Pacific Opertions unt along with
an explantion as to why the tol is the most tehnicaly appropriate selecion to
assess outside forc damage for that segment. All interal inon tools

proposed by Respondent for the Direor's appva will be caable of asessi
axial gouges that are not associated with dents. Upon the approval of the
Director, Respondent will ca out tht asen wit1n the 5-yea timefre.. ,
B. In the event that Respondent detenines a segment of the Pacific Options
unit is incapable of reeiving any interal incton tool, Respondent wil submit
a proposal to tbe Direcor withn 6 months of the Effectve Date for the
asessment of that segment within the S-yea tieframe using hydrostatic testi

or a tecology better suted to asses outside force damage, subjec to the

Director's appval. Upon the approva of the Director, Resndent win ca out
that asent within the S-yea tiefe.

§1

C. If a more effecve techology for assesin outsde force damage becmes
available afer the Director ha apprved Resndent's proposed intemal
inspection tool(s), Resndent may seek the Direcor's approval to use the newly-
available technology.

D. Respondent wil repar all 20ug and other conditionii defined under 49 C.P .R.
§ 19S.452(h)(4)(i) though (iv) tht ar revealed by the assent on a schedule
that comport with the deadlines set out in 49 C.F.R. § 195.4S2(h)(4) and in

compJiançe with 49 C.F.R. § 195.422

E. The reuiements of the preceding subpargrphs (A though D) shall apply to
all hazardous liquid pipeline systems covered hy th;i; C;oni;ent AarE'.eent un1e!l
Respondent demonstrates to the satisfacton of the Ditor, Wester Regon, OPS
thugh Ii risk assesment verfied by an indepdent risk assessment exper that
any parcular pipeline segment ha Dot bee subjec to outside force damage in
the form of undetected thd par dage, mechanca pipe daage inflçted
durg constrction of the pipeline. or other mechancal damage inficted by

outside forc. In such caiie, after IIppmvllJ of the Direor, the Respondent may
ex:clude such segment ttom the interal inpecon, ,.otherise required by the

preceing subparagraph. In no event shall the perfonnance of such a risk
assessment alter the deadlines establishe under the preedins subparagraphs.

13. Respondent will asess the adequacy of its corrsion control syems, peronning
close interiil ,mrveys of all of the Pacific Operations unit hazarous liquid pipeline
sytems withn i 0 ye of the Effectve Date of ths Consent Agreement.

- 5-
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A. Respondent wil propose a schedule to be approved by the Director, Wester
Region, OPS for the close interal suey tht enur that the 50% of the Pacific

Operations unt pipline mileage consder most suscetible to corrsion wil be
evaluated wittn 5 ye of the Effectve Date. As par of ,the scedule,
Respondent may propse to include close interal surey perormed on the
Pacific Operations unt on or af Janua 1, 2003. Resndent win deterine
the susceptibilty of all Pacific Operations unit pipeHne segments to corrosion
bas on aU available relevant dat, includng data peraing to coatng
conditions, cathodic protecon readings and iTÙine inspecons. These
deternations wiD be prvided to the Dictr with the prposed schedule for

completing close interal surey.

B. Resondent will peronn the close interal swveys in accOIance with National
Association of Corrosion Enginee (NACE) stadard RPOI69-96. With respec
to each location where the cathodic protection fais to conform to the standar set
fort in NACE RP0169-96, hereinafer the "Perormance Standard," Respondent
will brig the cathodc protecton at each location into compliance with the

Perormance Stadard within 1 ye of the date of the closo interal suey, except
for intererence CWents, which will be elimated withn 60 days. Resndent
win verfy that these mea comply with the Peronnance Stadard thugh
pipe-to-soü readigs meaured in accordance with NACE star RPOJ69-96.

C. Resondent will sumit wrtten corrsion contrl statu'I rert to t1e Direor,
Wester Regon, OPS at leat once ever 6 month beginnng on the fut of the
month 3 month after the Effecve Date of this Consent Agrent. The first

wrtten corrsion control sttu rert wil include the proposed schedule for the

close inteal suey reui unde this Pargraplî:' The statu report submitted

to the Director thereaer wil include a desption of aU corrosion control-reated

work perormed puruant to tms Consent Agreeent. iin identifiCition of each
location on the pipeine (using, at a minium the statioiùng system developed
pursuat to Pamgraph 14H of tJs Consent Agreeent) that the close interal
surey has identified as faIling below the Peronnance Stadard, a desption of
the corrective measu to be taen to bnng tht location up to the Peeommance

Standard, and, once those meaures have been completed at tht location on the
schedule req11ed herein, a cerfication that. Responden has permed pipe-to-
soil redings meas in accordance with NACE standard RPOJ 69-96, and that

the cathodic protection system at such location meols the Peronnance Standard.

D. In conjunction with the close interal surey, and wiUÙn 3 months afer the
close interal surey has bee peormed at a parcular locaion, Resndent wil
jntegrte the data obtaied frm the cIQse interal suey with data regading
corrsion obtained ftom interal suey (along with all other relevant daa) to
identify areas on the pipeline where the coating may be disbanded or damaged.
For tbo5le areas where the integrated data indioates that the coating miiy be

.6-
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disbonded or damaged, Respondent wil, within 6 months thereafer, verfy

whether the coating is disbondcd or damaged at that loction and make
apprpriate repai to achieve coliance with the hrfonnance Standa.
Resondent wil verify that these meaes have in fact achieved compliance with
the Perormance Stadard though pipeto-soil rengs measured in accordance

with NACE standard RP0169-96.

E. Respondent wiU provide for approval by the Director. Wester Region. OPS. a
schede of no grter than 10 yea fo follow-up close interval sureys for each
line segment of the Pacific Operons. The Dior wil consder a reassessment
schedule that is greater th 10 yea, if suffcient technca justfication is

provided in wrting by Resndent. .

14. Respondent wil develop A PTßlm to ~nhAnce the va111e of interiil inspons for

identifyng integrty thats. ' In addition to the work to be peonned as desccbe in the
subpargrphs below, the progr will integre all data obtaied ttough the work
peronrer within its ccpen~tions smd mantence pro~.euI'.s iid Int~grty MAnagement
Progr, wheee applicale. Resondent wil ensur that all inter inspections
conducted after the Effective Date of ths Consent Agreeent cOmport at a minimum
with the reuireents of all subpargrhs below an the reuirements of 49 C.F .R.

§ 195.4S2(c)(lXi)(A) unless the Director, Wesern Region, OPS provides wrtten
peission allowig an. assessment to be perormed via hydrstatic testing or other
technology that wil1 he more eff~c:tive fm ~ue~sing th~ integgty of the pipeline.

!æ

A. Resndent wilt develop algoriths for ØSsig data obtained wm metal

loss tools utiizig interacton lengts that consider both general conosion and

localized pittig. Assesment of met loss anomalies will consider tool
tolerce and coITosion grwth based on recgnized industr practce or
Resnòent's opeating knowledge. Resondent win subnt the Algontbm for
approval to the Director, Wes Region, OPS with 3 month from the
Effective Date of this Consent Agrent. Upon approval, Resndent will use
the algoriths in assesing data obtained wm all metal loss tools, includng
magnetic flux leaage and ul1J8somc device.

B. Respondent wil evaluate all inteal inspecon tool data regarding generl
corrosion ,in accordance with NACE stda RP-I02-2002 Section 8.4.3.2.3.
Respondent may revise the interaction lengt detailed in the NACE standard if it
presents field data to the Directr, Wester Region, OPS deeonstnûng that a
shorter interaction lengt wouJd be equaly effective to identify integrty.
threatenng corrosion, and if the Dirctor approves ths revision.

C. Respondent wil develop a metodology to identify the grwth of corrsion in
a single joint of pipe where iudividua corrosion anomalies may not reuire
01!CDovation and reediation under 49 C.P.R. Part 195, but that. bii6ed on the rQte

- 7-
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of corrosion grwt pose a risk to the joint of pipe. Respondent wíí submit the

methodology to the Director, Weste Region, OPS withn 3 month from the
Effei."tive Date of this Const Agreeent for appoval. Upon approval,
Respondent wi apply the metodology with repec to all interal inspection data
obtained regarding corrsion. With respec to eah location on the pipeline
detenined through application of the metodology to be at rik Û"om corrsion,

Respondent will promptly make reai and take all other meass neces to
en the integrty of the pipeline. Respondent wil repai aU conditions defined
uner 49 C.F.R. § 19S.452(h)(4)(i) thugh (iv) on a schedule that comports with
the deadlines set out in 49 C.F.R. § 195.452(h)(4) and in compliance with 49
C.P.R. § 195.422.

D. Resndent will reevaluate maetic flux leage inte inspections
conducted on all hazardous liquid pipelines in the Pacific Operations unit since
1997 in accrdance with the above subpargrphs A. B. and C with 6 months
from the Effecve Date of t1s Consent Agreeent. Respondent wil re-

deterne the safe openting pres for the Pacific Opations pipeline sytemii
based on the rets of the reevaluation and will not excee p..afe operati
pressu on any syem. Respndent will re all defect identified though the
reevaluation on a schedule, to be submiued to the Direcor, Weser Region, OPS
wit1n 6 months of reealuation of each pipeline sytem for approval, tht at a
minimum comport with the deadlies set out in 49 C.F.R. § 195A52(h)(4). All
conditions defied in 49 C.F.R. § 19S.4S2(hX4)(i) thugh (iv) will be repaired in
compliance with 49 C.P.R. § 195.422.

i!

E. hh aU interal inspectons after the date of tms Conset Ageement, any
geometr tools used by Repondent wil be capable of accte chaiacterÚtion of

feature that include dents, ovalities, wrnkles, and bookIes. The tool will poss
adeqate senor spacing to ensu data obtaied wil allow accate stnn
analyses calculations. The tool will' mee, at a mium, the followig
specifications:

i. Capable of detecing dents with depth of greater than .15 inches in
pipelines of up to 24 inches in diameter at a 90 pecent probabilty of
detection:

ii. Capable of detectg ovalities of less th 1.0 pernt of the nominal
pipeline diameter fut" pipelines greater thAn 1 0 inches in diameter at a 90
percent probabilty of detection;

Hi, c'apahle of character7ing dent depth to +/- 1.0 percet of the nominal
pipeline diameter at 85 perct confdence;

- 8-
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iv. Capable of detecting dents with areal dimensions grater than 1.0 inch
width by i.o inch len;

v. Possesing circufertial accuracy within +/- 1 o'clock position; and

vi. Possessig axial accurcy within +/-1 perent ofa reference point.

F. Respondent wil reevaluate al interal insctons in the Pacifi~ Operations

unit since 1997 that utilize geomet tools, takg into account the ,tolerces of
each tool used, wittn 6 month of the Effecve Date oftts Consent Agreeent.
Alteratvely, withn 5 ye of the Effectve Date of tls Consent Agrent.
Resondent wil fe-insec al hazardous liqud pipelines in the Pacific Operations
unt tht have bee interally inspeced with a geometr tool since 1997 uûlizng a
tool that meeti, at a mini\D, the spficaans req it;i the above
subparaph E. Resndent will repai all defects identified thugh the
revaluation or fe-inon on a schedule tht at a mimum comport with the
delines set out in 49 C.F.R. § 19S.4S2(h)(4). Respndent win repair all

conditions defied in 49 C.F.R. § 195.452(h)(4)(i) thugh (iv) and in compJiance
with 49 C.F.R. § 195.422.

~

G. Resndent wil esblish a documented feeback proces within 3 months
frm the Effective Date of ths Consent Agreeent for aproval by the Diector,
Western Reon, OPS. The feeback prces wil provide accute infommation
frm Resdent's peronel to any inter inecon tool vendor regardig the
correlation offield non-destctive exations and interl inspection tool data.

The proces wilI include proceures to pcconn excavation and assess pipeline
conditions ahd' anomalies in the field, and to corrlate the infonntion obtained in",'
the field with inte inspection data. Upon apval of the Director, Respondent
will comply with all aspects of the requir prooess and its procour. In
addition, Resndent win provide compreenive an efective tring to all
personnel responsible for non-desive testing to ensure their abilty to
implement these requients.

H. Resndent wiJl develop a uniform right-of-way stationlg syem that utlizes,
at a minimum, gih weld position numberg to colate intem inapeoton tool
data with pipeline locations. . Resndent win submit a proposal with 3 month
from the Effective Date of this Consent Agreement for the system to be used to
the Director, Weetem Region, OPS for opprovii. Upon approval, Respondent wil
us this stationing system to corrlate pipeline loctions with internal inection
tool data, cathodic protection and close interval survey data, and any other
pipeline iMpcction diita.

15. Withn 60 days of the Effective Date of ths Consent Agreeent, Resondent will
::oinit rUJ n:viow and approal by the Dirc;tor, Western Region, OPS, the: procc~w'c(s)

.9-
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that defne its on~caii damage prevention activities for excavations along 'its pipeJine .
right-of-way(s). The prcedures must include provisions to provide ón-site monitoring
dwig mechanized excavation activities in close proximity to Respondent's pipeline
facilties.

i 6. Respondent wil incOlporate all work product and data resulting ft Pargraphs 11
though 15, as applicable, into its Integrty Management Program procures and manua
for Opertions. ,Maintenance. and Emergencies.

17. Respondent will crate a sece, encrte website, accible ony by OPS and its
agens actg purt to Federal authonzation. that enables accs to all technica final .
docwnents, reuire submissions. and status of work purt to ths Consent
Agrent. Whereer applicable, infonnation on the website wil be corrlated to the
uniform mationing syem devp.1oped puruat to Pargrph 14H. The website wiD be
opeationa withn 3 month of the 'Effecve Date of this Consent Agrent. The
website will be populated with relevant data on a rollng basis, with any sumissions
reuire under thii; C:onill't Agreot being posted to the website on or before the
specified deadline. Respondent may make all assertons and clai available puruat to

Section VII (Ionntion Disclosure) regag information posted on this website. .

¡g

18. With 30 days of the date of ths Consent Agrent, Responden wi submit to the
Direcor, Wester Region. OPS. a list of names of proposed indepdent exper to be
reained by Resondent for each task that reuirs utilization of an independent expe.
Each expert proposed by Respondent mus òe qualified to ca out the applicable

reirements ofthe tas for wmch that exper is proposed. No expe proposed wil have
~en prevously or mateally involved in the development of the activity be or she wil òe

reiewing. Resndent will submit informon sucient for the Ditor to determine

whether each exper posseses ti nece qualifications. After revewig the
infnriition submitt by Respondent, the Dirctr may approve one or more of the

names submtted or disapprove any or all of the iies.

.,' ".

in. Review aDd Approval Pnxesii

19. With respect to each submission tht under this Consent Agrent require the
approval of the Director, Wester Region, OPS, the Dirctor may: (a) approve, in whole
or in" par th. submission, (b) approve the submission on specified conditions. (c)
disapprove, in whole or in par the submission, or (d) any combination of the foregoing.

In the event of approval, approval in par or approval upon condiûons, Resondent win
proced to take all action required by the submission as approved by the Director, subject
to Respondent's riiwt to invoke the dispute reolution proceures in Secon Vi with
respect to any conditions identified by the Director. In thc ovwt tht tho Dirtor
disapproves all or any porton of the submission, the Director wiUprovide Respondent
with a wrtten notice of the deficiencies. Respondent will correct all deficiencies with
the time specified by tho Direcor and l'ubmit it for approval. In the event that ft
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resubmitted item is disapproved in whole or in par. the Diector may again reqire
Respondent to corrt the deficiencies in accordace with the foregoing procedure.
subject to Respondent's right to invoke the dispte reo)ution prcedures in Section VI.

iv. Force Majeure

20. Respondent agrees to peonn all ters of ths Const Agrent within the
timeftames established under ths Consent Agreeent, unlesi; peoimance is delRyed by
a force majeure. For pwses of ths Consnt Agrent, a force majeure is defined as
any event arsÌDg ftm cause beond the cotrol of Resndent, or any entity controlled
by Respondent or Respndent's contractol'. which delays or preents performance of any
obligation wwder ,this Consent Agreement desite Resndent's best efors, to fufiU the

obligation. Force majeure doe not include finacial inabilty to complete activities'
reuired mmder Secon 1T (Work to Be Perormed), incrased cost of peormance, or
changes in Respondent's busines or ecnomic cicumstaces.

s

21. If an ev(lnt, nr.ciirr nr hAs occurred tht may de1ay the perormance of any ten of this
Consent Agrement beyond the approved tiefre, whether or not caused by a force
majeue event, Resndent shaU verbally notity the Dirctr, Weser Regon, OPS
wittn 5 bu$iness days of whe Resondent knew or should have known that the event
might cause a delay. Such notice shall identi the cause of the delay or anticipated delay
and the anticipated durtion of the delay¡ state the mea taen or to be taken to
prevent or minimize the delay; and es.t1mate the timetable for implementation of those
meaures. Failure to comply with the notice provision of th paph ard to undere
best efforts to avoid and minmize the delay shal waive an clai of force majeure by
Resndent. Resndent shall be deemed to have notice of any cicustce of which
its contrctors had or should have had nötice~

22. Tfthe Direor. Wester Region, OPS deteme~ that a delay or anticipate delay in
peormance is or was attbutable to a force majeu, then the tie perod for the
peormance of that tee will be extended as deeed necsar by the Director. The
Director wil ~otify Respondent, in writi of the lengt of any extension of perormance
of such tenus affected by the force majeue. Any such extensions shall not alter
Respondent's obligation to pernn or complete other ters of this Consent Agrement
which are Dot directly affeced by the force majeue.

v. Stipulated Peaalties

23. In the event that Respondent fails to comply with any requirement of this Consent
Agreement, Resondent shall be liable for stipulated pealties uness a force majeure
event has OCOUled iud PHMSA has approved tho extension of a deadline, in aecorimcc
with Section iv (Force Majeure). Compliance with this Consent Agreement by

Respondent includes completion of any ter of ths Consent. Agrent within the
tioftonc approved under tls COMc:nt Agr~mcnt.

- 11 -
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24. The following stipulated penalties shalt he payable pe inndance of failure to com¡¡ly

per day: $1,000 per day for the 1st thugh i Oth days of noncompliance; $5,000 per day

for the I i th though 30t day of noncoliance; and $10,000 pe day for each day of
noncompliance therfter. Penties shall beg to accre on UUe day afer peonnance is

due and shall contiue to acc through the fial day of completion or COITecion of UUe

actvity. Payment shall be due within 30 days of rept of a demand leter ftm PHMSA.
Nothng herein shal prent the simultaeous accal of separate stpuated pealties for
separte intaces of noncopliance with ths Consent Agrent With respe to any
noncompliance which is contested in accrdce with the dispute reslution promes
set fort in Secûon VI of ths Conse Agrent, stipulate peties sha contiue to
accnne as prvided in ths Pargrph dmig disput reslution, but nee not be paid wwtil
the reolution of the dispute in accordce with tht Section. In such event, all stpulated
pealties due shall be paid withn i 5 days of the issuace of the detunnation by the
Dior, Wester Region, OPS, or if that deternation is appeaed to the Assciate
Admistrtor, within 15 days of the decion of the Assoate Admstrtor. In the
event Re!indent prevails in a claim subjeo to dispute reolution under Secton VI of
ths Consent Agreeent, Resndent sh not owe 1Iy stipulated penalties based on such
claim.

!!

25. Respondent shall make payments of any stipulated pealties by wire trsfer thugh

the Federal Resere Communcations System to the accWlt of the U.S. Treur in

accoTdce with the proceur PHMA has esblished imder 49 C.F.R. § 89.21. Upon
makng a payment, Reondent shall sen a searte notification of tht payment to the
Chef Counsel, Ofce of Chef Counl. PHMSA, U.S. Depent of Trasportation,
Room 8417, 400 7th Str SW, Washigton DC, 20590:

26. PaymenLc¡ of penaties shall not alter Resndent's obligaon to comply with the
ters and conditions of ths Conset Agreeent. The stipulated petiæ Bet fort herein

do not preclude PHMSA frm puruing any other remedes or sanctons which may be
avalable to PHMSA by reason of Resndent's failure to comply with the ConsentAgreeent. '
VI. Dispute Resolution

27. ..HMSA and Respondent will infonally attempt to resolve any disputes arsing under
this Consent Agreeent. Resondent and a lead inspeor to be designated by the
Di--ootor, Wester Region, OPS will fist çanfer in on effort to reslvo the disputo. If

Resondent and the lead insector are W1able to infonnally reolve the dispute within 15
days, Resondent may reques in writing, within 10 days, a wrtten detemnation
relving the dispute by the Director, Wester Region, OPS. The rcquc:st wil provide all
inforation tht Respondent believ is relevant to the dispute. If the request is
submitted as provided herin, the Direr will isse a detemtion in wrting.
Rosi)Oudc;1t :slii:11 nQûfy ihe Direcwr in wriÛD~ willlin 7 days of rcc"ipt of ihe Director's
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detenination whether Respondent intends' to pro in accordance with the Director's
deterination. The Direcor's detenation shall no longer be subject to dispute
pursuant to this Conset Agrent, un1ess withn 7 days of reeipt of the Director's
deterination, Respondent files an appeal with the Associate Administrtor for ,Pipeline
Safet. The Associate Adminsttor will isse a wrtten decsion afer receipt of
Respondent's appe. Respondent shall notifY the Direcor and the Associate
Adminstrtor in wwting within 7 days of reipt of the Associate Administrator's

deciron whether R~dtmt intends to pree in accrdance with the Associate
Adinstrator's decsion.

28. PHMSA reseres all of its. righ to seek enfo~ent of ths Consent Agrement
and/or any other appriate relief, in the event that Resondent. does not proced in
iirdance with the Diretor's detertion, or jf appeaed, in acrdance with the
Asociate Addnistator's decsion. Thlt existce of a dispute and PHISA's
considertion of matter placed in dispute shall not e¡cuse, toll, or sud any ten or
timeframe for completion' of a term imposed by this Consent Agreement durg the
pe.ndency of the dispute resolution process exoept as agee by the Diecor in writig.

ii

VI. Information DisclosUJe

29. For any deliverbles required to be submitted to. PHMSA puruant to ths Consent
Agrent, Respo.ndent may asser a clai of business confdentiality, or for any other
protections applicable to the reease of information by PHMSA, coverng par or al of the
inormation requir to. be submitted to PHMSA puant to the ters of ths Conset
Agrent. The claim of confdentiality shall be in wrting shall accmpany the
submission of infannation to be cover, and shall include a stateeent specifYg the
grounds far the claim of confdentially. If Resndent has submitted such claim
accmpanyig the submission of inormtion, PHMSA shall consder the clai as a
statement of objecton to. release of the information. PHMSA shan releae information
sumitted purant to. tts Consent Agreeent,only in accrdance with 49 C.F.R. Par 7,
the Freedam of Infoimatio.n Act, 5 U.S.C. § 552, an ather applicale reguations and
Executive Order.

30. Respondent may aser tht ce documents, recrds and other information are
privileged under the attomey-clitmt privilege or any other ppvilege reognzed by fodera
Jaw. If Respondent aser such a privilege in Jieu of providing,docueets, Resndent
shall provide PHMSA with the following: (1) the title of the document, recrd, or
information; (2) the dGte of the document, record, or'infortation; (3) the author's nome
and title; (4) the name and title of each addressee and recipient; (5) a deecrption of the
contents; and (6) the privilege asered by Resndent. However, no docwnents, reprt,
d~to, or other iDfoITation requiTe to be crcated or submitted to PHMSA pursuant to the
requirements of ths Consent Agreeent shal be witheld ftm PHMSA on the grun
that they are privileged.
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31. Nothing in this Consent Agreeent shall be constred to limit PHMSA's nght of
access, entr, inspetion. and infonnation gatherg puant to applicable law. includig
but not limited to the Pipeline Safet Act 49 U.S.C. § 60101 et seq., or reguationS
promulgated thereunder.

VII. TimeUness

32. Unless otherse spified herein. aU action!;, decisionii or detinations reuired to
be undertaken puruat to this Const Agrent shal be made in a timely maaer.

IX. Effective Date

33. The "Effective Date" as used herein is the date on wllcb ths Consent Agreeent bas
be signed by both Re.c¡ndent and PHMSA. lTn1t'.o¡i: spefied to th contra. all
deadlines for actions required 'by ths Consent Agreeent n. ftm the Effective Date of
the Consent Agrement.

X. Termnation

34. 1ñs Consent Agreeent shal termate upon the completion of all tems set fort in
Section n (Work to Be Peronned). Resndent may request wrtten cofiation frm

PHMSA when ths Consent Agrent is temted Furer, pror to teination, but
not earJ;er than :' yers llfter the Effective Date, ReondeQt may requm confition
ffom PHMSA that all of the reqirements of Secon nework to BePeeonned). with the
exception of those set fort in Pargrph i 3, have 'bee copleted by Respondent.

XI. RatifiCation

35. The Partes hereby RgTee to all conditions and ten oftts Consent Agreeent:

ForPHMSA: For Respondent:

JL~,,-
Thomas A. B .
Presdent, Products PJpe nes
Kider Morgan Energy Parer

MAR 2 9 2006 .~ ~ ~,
Dccte
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