
UNITBD STATES OF AMERICA 

Plaintiff, 

v. 

PILOT CORPORATION, 

Defendant. 

CONSENT DECREE 

202 514 0097 P.02 

JAN 0 2 2004 

CL!RI< U I DiStRICT COURT 
DI'T~ICT OF ARIZONA 

BY DEPU1Y 

'Ibis Consent Decree is entered into between the United'States, on behalf of the United ' 

States Department of tile Interior, U.S. Fish and Wildlife Service (UPlaintiff' or "DOJlUSPWS"), 

and Pilot Cm:poratiOD~ ("Pilot" or '''Defendant''). 

INTRODUcnON 

A. Plaintiff United States filed a complaint ("Complaintj against Pilot in this action 

on behalf of the Fish and Wndlife Service of the Department of the Interior seeking damages and 

assessment costs lblder the OU PolJution Act ("OPA"), 33 U.S.C. §§ 2701 .. 2761. DOl is acting 

in its capacity as a trustee for Natural Resources which have been actually or potentially affected 

by the discharges oC oil attributable to the Spill as defined he.rein. Pursuant to Section lOO6(b) of 

OPA, 33 U.S.C. § 2706(b), the federal government desipated officials to act as 1IWItees for 

Natural Resources. The Fish and Wildlife Service is the federal trustee for certain wildlife, 

includjng threatened and endangered species and migratory birds, and federal wildlife refuges. 

See 40 C.F.R. § 300.600(2), (3) and 40 C.F.R. Pt. 300) App. E § 6.4.5(a). 

B. On December 1, 2000, a tanker truck owned and operated by PUot, carrying 

approximately 7,500 pllons of diesel fuel. overturned immediately north of the State Highway 

95 bridge between Lake Havasu City and Parker Dam in Arizona. This event is hereinafter 

called the "Spill." 

C. It is believed that some of the diesel fuel flowed from the bipway iDto a wash 

located on the Bill Williams River Natiooal Wildlife RefUge ("Rcf'i1ge'1. which is maaaged and 
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administered by the U.S. Fish and Wildlife Service. The Refuge is a riparian ecosystem in the 

desert Southwest that is home to threatened and endangered species, migratory birds, and other 

wildlife. The wash is immediately adjacent to. and a tributary to, the Bill Williams River. The 

Bill Williams River is tributary to the Colorado Rivert which is located less than one-half mile 

from the site of the Spill. The Colorado River is part of a federal water project managed by the 

Bureau ofR.eclamation. It is believed that the diesel fuel may have infiltrated tho substrate of tile 

wash, which in the area of the Spill consists of a shallow layer of sandy soil, underlain by 

ftactured bedrock. 

p. In ~e to die Spin, Pilot immedi.1Y. ~mi~ ~~, .".::pncy~,ia, :,.,', ':,' , 
" • " 'I' : " ... ' 

which it excavated spilled diesel fuel, took soil samples. and installed. monitoring wells. Pilot 

excavated approximately 9,000 tons of soil ftom the Refuge. 

E. The Spi11aud cleanup action at the site caused injuries to natural resources 

managed by the U.s. Fish and Wildlife Service through the Refuge, including but not limited to 

the removal of several little-leaf palo verde trees, the removal of the Refuge entrance sign, and 

the closure of the visitor resource for thirty-cight (38) days. 

F. DOl. through the U.S. Fish and Wildlife Service and the Bureau ofRcclamatimt, 

incurred costs of assessing damages resultina &om the Spill. 

G. DOl is considering a series of restoration projects to compensate for the losses 

caused by !be Spill and subsequeat removal of diesel fuel. 

H. In the years since the Spill occmred, DOl and Pilot have monitored the refuge for 

continued diesel contamination. Results of the monitoring have shown that no levels of 

contaminants have been detected, under the analytical inethods used. 

I.. This settlement is made in good faith after arm's-length negotiations. 1be United 

Stales and Pilot agree, and this Court by entering 1his Consent Decree finds, that thls Consent 

Decree has beat negotiated by the Parties in good faith. that settlement of this matter and entry of 

this Decree will avoid litiptiOD between the Parties, is the most apPlopriate means to resolve the 
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matters covered herein, and is fair, reasonable and in the public intercsl 

NOW, THEREFORE, with the consent of the Parties to this Decree, it is hc:rdly 

ORDERlD, ADJUDGED AND DECREED: 

JURISDICTION 

1. This Court has jurisdiction over the subject matter of this action pursuant to 

Section l017(b) of the Oil Pollution Act of 1990 ("OPA',), 33 U.S.C. § 2717(b), Section 311(f) 

of the CWA, 33 U.S.C. § 1321 (f)(4) and (S)t and pursuant to 28 U.S.C. §§ 1331 and 1345. 

VENUE 

2. Venue is proper in this District pursuant to Section' t 01 7(b) of the Oil Pollution 

Aet of 1990 (ROPAI'), 33 U.S.C. § 2717(b). and pursua:nt 10 28 U.s.C. I§ 1391(b) and (c), and 

1395(a), as it is thejudiciaJ district in which the discharges ofoll and damages are alleged to 

have occurred. 

BINDING EWECf 

3. This Ccmsent Decree applies to and is binding upon the United States, its 

agencies, department and divisions, and upon Pilot and its directors, eGlployees., agents, 

predecessors, subsidiaries, affiliates, parents, successors, and assigns. Any change in corporate 

status or ow.ncrsbip ofPilol, including. but not limited to, any transfer of assets or real or 

personal property. shall in DO way alter Pilot'. responsibilities under this Conseat Decree,. 

DEFJNInONS 

4. Unless otherwise expressly provided herein, terms used in this Consent Decree 

sbalJ have the lllf'AlDinp ascribed. to them in the Oil Pollution Act ("OP A'" 33 U.S.C. § 2701, §1 

JKlil. The following: definitions also apply to terms used in this Consent Decree: 

a. "Date of Lodging of this Decreet. shall mean the date that this Dectee is 

lodged, or a copy of it is filed, with the Court. 

b. t"Date of Entry oflhis Decree" shall mean the date that this Decree is 

entered by the Court. 
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c. "Day" shall mean a calendar day unless expressly stated to be a working 

day. In computing any period of tUne under this Consent Decree, where the last day would fall 

on a Saturday, Sunday, or Federal holiday. the period shall nm until the close ofbusincss; eastern 

standaJd time altho next wor.k:ing day. 

d. "Interest" shall be calculated in accordance with 28 U.S.C. § 1961 : 

e. "Damages" shall have the meanmgprovided in Sections tOO1(S) and 

lOO2(b) ofOPA, 33 U.S.C. §§ 2701(5) and 2702(b), and Section 311(f)(4) and (S) of the CWA, 

33 U.S.C, § 1321 (4) and (5), 

f. "Restoration" sbaII mean any action or combinalion of actions to restore, 

rehabilitate, replace, or acquire the equivalent of any natural resource or its services inj~ lost, 

or desu:oyed as a result of the Spill. 

g. ''Patties'' means the United States and Pilot, 

h. "Spill" shall mean the occurrence described in the Paragraph B olthe 

Introduction, above. 

NO ADMISSION OF LlABWTY 

5. By entering into this Consent Decree, Pilot does not admit to any allegations set 

forth in the Complaint, this Consent Decree or any other allegations relating to the Spill. This 

Consept Dectee may not be CODStnled u an admiHion of liability by Pilot in any judicial or 

adminiltrative proceediDg as to the fact or extent of Pilot's alleged liability with respect to any' 

allegation relating to ~e Spill. 

PAYMENT BY DEFENDANT FOR DAMAGIS 

6. Within 30 days olthe Date of Entry oltbis Consent Dectee, Pilot shall pay the 

sum of one hundred and forty-five thousand (Iollars ($ 145,000), plus Interest accruing &om the 

Date of Lodging of this Decreet by Fedwire Electronic Funds Transfer to the U.S. Department of 

Justice account in accordance with current electronic funds transfer proced.ure, referencing DOl 

case number 9O-5-I-l-07S04. A tnmsmittalletter indicating that the EFt' has occuaed shall be 
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sent to the Parties in accordance with the paragraph below entitled "Notices," and also to~: 

Bruce Nesslap 
DOl RestoratiOn Fund Mauager 
1849 "C" StreetJ N.W. 
Mail Stop 4449 
WashingtOn, D.C. 2024() 

The BFT and transmittal letter shall reflect that the payment is being made to the 'Watural 

R.eaources Damage Assessment and R.estora.tion Fund, Bill Williams Bridge Diesel Spill." 

DEFAULT 

7. In the event 1bat Pjlot fails to timely pay any amount specified in P8l1lFlP~ 6, it 

shaD pay Interest on any balaace due in accordance with 28 U.S.C. § ~961. lDterest .hall ~ 

on any unpaid amount ftOID. and incJu.diug the Date of Lodging of the Consent Decree, until and 

including the day fuJI payment of penalty and. interest is received by 1fte United States. Payment 

of Interest due shall be made in the m.8DI1Ct directed by the United States. Pilot shall be liable for 

attomeys' fees and costs incurred by the United States to collect any amount due under this 

Consent Decree. 

S. If Pilot fails to timeIymake any payment und.erthis Decree, or to take any action 

specitied in this Consent Decree, this Consent Decree shaD be considered an enforceable 

judgment against Pilot forpmposes ofpost-judsment collesction under Federal Rule 69. Federal 

Rules ofeivil Procedure, and other applicable statutory authority without turtber order of1his 

Court. 

9. In addition to any Interest. Pilot shall pay Stipulated Penaltiez to the United States 

for eacb failure to comply with any term or coDdition of1lUs Coosent Decree. Any Stipulated 

Penalties paid plllSUlDt to this Section sbaU be in addition to the payment of damages purswmt to 

Paragraph 6, and shall be payable to the United States in the DUlIlDG' insrructed by the 

government Pilot shall pay the following totalamou.ntl per day for each day of vioJatiOD: 
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Period of 
Failure to Comply 

1st throup 7th day 
8th 1hrough 30th day 
3 t" day and beyond 

e -
Penalty Per 
Violation Pg:Dg,y 

SSoo 
$1000 
51.500 

202 514 0097 P. 07 

10. AlJ Stipulated Penalties begin to accrue on the day that complete perfonnance is 

duo or a violation of the Consent Decree occurs, and continue to accrue through the final ~Y of 

the correction of the non-complianee. Stipulated penalties for late payment shall not accrue until 

20 days aftr.r Ihe UDited States provides EFT instructions to Pilot. NO'tbiaa hotein sbiIt'.PJeOiudc· 

the simultaneous accrual DC separate Stipulated Pcma1tiea for separate violatiODl oftlDa C~t 

Decree. 

11. All penalties due under this Section shall be due and payable within 30 daYs oltho 

Pilot's receipt DC a demand for payment .from the United States. 

12. All payments under Ibis Section shall be made in the form of a certified check or 

checks and. made payable to the United Stales in the manner prescribed in the manner instructed 

by thc DOVUSPWS. 

13. IfPUot fails to pay Stipulated Penalties when due, the United States may institute 

proceedings to collect the penalties, as well as any Interest associated thereto. In addi~ Pilot 

shall be liable for attomey's tees and costa incurred by the United Sta1es associated widl ~ 

colleotion of Stipulated Peaa1ties. ,,' 

EFFICT OF SETrLEMENTIRESERVATION OF RIGHTS 

14. In consideration oCtile compensation provided by Pilot in accordance with this 

Consent Decree and the actions required under thia Conseat ~ and except as specifically 

provided in Paragraph 16 the United States covenants not to sue or to take any other civil or 

administrative action against Pilot for Damages pursuant to Sec1ion lOO2(b )(2)(A) of OP A, 33 

U.S.C. § 2702(b)(2XA) and Section 311(1)(4) and (5) oftbe CW A. 33 U.S.C. § 1321 (4) rmd (5), 

resulting from the Spill. 

IS. The eovenantB not to sue contained in Paragraph 14 are conditioned and &baU only 

take effect upon satisfactory performance by Pilot of its obligations under this CO.DIC.Ilt 
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Decree. FW1h.er, these covenants not to sue extend only to Pilot, its directors, officexs, 

shareholders, employees, and agents, acting in their capacity as such, and DOt to any other, penon. 

16. This Consent Decree is without prejudice to the rights of the United States against 

Pilot with reapect 10 all matters other than those expressly specified in Paragraph 14 inclu4in& 
but not limited to, the following: 

t. claims based on a failure of Pilot to meet a.requirement of this Consent' 

Decree; 

2. any and aU crimjnalliabiJity; 

3. past, present, or fUture releases, diacharps, Of'spitla: of oil other dian ~' Spill' , , 

described in this CoJ18Cl1t Decree. 

17. Pilot hereby covemmts not to sue" and aJll"'S not to assert any claims or causes of 

action against the Plaintiff, its employees, agents, experts, contractors, or the Oil Spill Liability 

TlUSt Fund with respect to the Spill including. but not limited 10 any claims arising out oC 

activities ~lated to the Restoration Projects, including without limitation, claims based OD the 

DOJlUSFWS's selection of the Restoration Projects. 

18. In any subsequent administmtive or judicial proceeding initiated. by the Plaintiff 

with respect to this Spill, Pilot sbalJ not assert, anel may not maintain any <1efense or claim based 

on the principles of waiver, res jy.d:ir.e" collateral estoppel, iau.e preclusicm, claim-splittiD& or 
, , , 

any other defenses based upon the conteution that the claims raised by the Plaintiff in. the:' 
subsequent proceedill8 were or should have been brouaht in the instant case. provided, however, 

that notbing in this Pm.graph affects the enforceability of the covenant not to sue set forth in 

Paragraph 14. Notwithstanding the foregoing, nothing in this pamgraph Iball pree1ude Pilot fiom 

asserting a defense that claims for costs asserted by Plaintiff'in any subsequent administrative or 

judicial proccedina are duplication of costs settled in this Consent Decree. 

19. Nothinc in this Consent Decree shall be construed to relieve Pilot or its officers. 
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agents. servants, employees. successors. or assigns of their obligations to comply with all : 

applicable federal. state and local statutes and regulations, including, but not limited to, OPA, 33 

u.S.C. § 2701 !t~. 

20. Notlrlns contained in this Consent Decree &hall be constnled to prevent or Jimjt 

the rights of the United States to seek or obtain any other remedy, sanction or reliefthal may be 

available by virtue of Pilot's failure to comply with this Consent Decree.. the OP A, or Illy other 

applicable Jaw or regulation. 

21. This Consent Decree does DOt limit or aft'ect the opta of the United S .. or 

Pilot 88 agaiuat any third party. Nothing in this Consent ~ shall be CODStrued to cntIte any 

right in, or grant any cause of action tOJ any person not a Party to this Consent Decree. Bach of 

the Parties expressly reserves any and all rights (including, but not limited to, any rigbt of 

contn"buuon). defenses, claims, dema:nds. and causes of action which each Party may have with 

respect to this Spill against any person not a Party hereto. 

NOTICES AND SUBMlSSJONS 

22. Any notices or correspondence required to implement this Cousent Decree shall 

be in writing and shall be deemed to bave been made when sent by certified mail or its 

eqlJivalent, including ovanight courier, to the PedOnS specified below: 

a. Notices or correspondenoe to be SIIbmitted to the United States Jhall refer 

to DJ No. 90-5-1-1-07504 md shall be lent to: 

and 

United States Department of Justice 
Chic( Environment and NatInl Resources Division 
Environmental Enforcement Section 
P.O. Box 7611 
Washiugton, D.C. 20005 

William W. Quinn 
Office of the Field Solicitor 
United States Department oflDterior 
Sandra Day O'Qmnor U.S. Courthouse, Suite 404 
401 West Washington Street, SPC 44 
Phoenix, Arizona 85003-2151 
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b. Notices OJ' correspondence to be submitted to Pilot shall be sent to: 

Pilot Corporation 
SS08 Lonas Drive 
P.O. Box 10146 
Knoxville, Tennessee 37939-0146 
Attention: Mr. William Beucbat 

David J. Annatrong, Esq. 
G8lla&W & Kennedy, PA 
257S Bast Camelback Road 
Phoarix,~zona8S016 

RETENTION OF JURlSDICI'ION 

23. The Court shall retain jurisdiction over both the subject matter o~ and the Parties 

to, this action for the purposes of enforcing the Partiest rights and obliptions under this CODSeDt 

Decree until snch time as Pilot has fulfilled its payment obligations under this Consent Decree. 

INTIRE AGRDMENT 

24. This Consent Decree constitutes the final, compJete, and exclusive agreement and 

lDlderstanding among the Parties with respect to the settlement embodied in the Consent Decree 

and supersedes all prior agreements and understandings, whether oral or written. No o1her 

document, nor any representation, in~ agreement, understanding, or promise, constitutes 

any part of this Constm1 Decree or the settlement it represc!Dts, DOl' shaIl.it be uaed iD coutz:v.iDI 

the terms of this Consent Decree. 

CERTIPICATIONISIGNATORIESJCOUNTERPARTS 

25. Bach undersigned representative of the United States and Pilot certifies that he or 

she is fully authorized to enter into the terms and conditions oCtbis Consent Decree and to 

ex.ewte and legally bind the party be or she represents to this document. 

26. Pilot certifies that, to the best of its knowledge and belie( it has fully and 

accurately disclosed to the plaintiff all infonnation :requested by the PlaintifIin the possession of 
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Pilot's officers, employees, cont.TactOlli and agents, that relates in any way to the discharge of oil 

due to the Spill. 

27. This Consent Decree may be signed in counterparts, and such counterpart 

signature pages shall be given full force and effect. 

FINAL JUDGMENI 

28. Upon approval and entry of this Coma Decree by the Court, this Consent 

Decree shall constitute a final ju4gment between the United States and Pilot. 

DATED: ~ 
UNITED STATES;a1SPlW'l' ruDGE 

Pilotcczm. 
WE HEREBY CONSENT to the entry of the Consent Decree in United States v. 

FOR THE UNITBD STATES OF AMERICA: 

Dated: 

Dy:. /, J. 003 
Dated: ,. Steven O'Rourle 

Trial Auomey 
Environmental Enforcement Section 
Environment and Natural Resources 

Division 
United States Departmeat of Justice 
P. O. Box 7611 
Washington, D.C. 20044-7611 
(202) 5 r 4-9009 
(202) 514·8395 (fax) 
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WE HEREBY CONSENT to the entry of the Consent Decree in United 
SIBtes.y· Pilot Com· ' 
FOR. Pn.OT CORPORATION: 

DATE:. ____ -------- By: 
-

NAME (priDted or ijpid) 

mtE (printed or typed) 

11 

. ' 
" 

TOTAL P.12 


