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LOIS J. SCHIFFER
Assistant Attorney General

RICHARD L. BEAL

Trial Attorney .
Environmental Enforcement Sect
301 Howard Street, Suite 870
San Francisco, California 941

NORA M. MANELLA

United States Attorney

Central District of California
LEON W. WEIDMAN

Chief, Civil Division

KURT ZIMMERMAN

Assistant United States Attorn
Room 7518 Federal Building

300 North Los Angeles Strest’

Los Angeles, California 90012
(213) 8%4-0474

Attorneys for Plaintiff, Unite

Listing of Attorneys continues

UNITED STATES OF AMERICA, and
THE PEOPLE OF THE STATE OF
CALIFORNIA, the STATE OF
CALIFORNIA, Acting by and
through the Department of

Fish and Game, Department of
Parks and Recreation, State
Lands Commission, California
Regional Water Quality Control
Board, Los Angeles Region,

Plaintiffs,
v.
BERRY PETROLEUM COMPBANY, a
Delaware Corporaticn, dba
BUSH (QIL COMPANY

Defendant .,

A

Environment & Natural Resources| Divisien
United States Department of Justice
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Ad

d States of America

on the Following Page

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

)

Civil Action No.

)
)
)
)
)
)
)
)
)
)
)
)
; CONSENT DECREE

)
)
)
)
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ANTHONY H. TREMBLEY
Nordman, Cormany, Hair & Compton

Attorneys for Defendant, Berry

DANIEL E. LUNGREN
Attorney General of the State o
CHARLES W. GETZ, IV

Asslstant Attorney General
JENNIFER W. ROSENFELD

Deputy Attorney General

300 South Spring Street, Suite
Los Angeles, California 50013
(213) 897-2639

Attorneys for Plaintiff, tha Pe
the State of California Acting
and Game, Department of Parks a

Water Quality Control Board, Lo
Lands Commission

LAURA K. McAvOY
MARC L. CHARNEY

1000 Town Center Drive
Post Office Box 93031-9100
(808) 485-1000
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£ California
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ople of the State of California,
by and Through Department of Fish

nd Recreation, California Regional
B Angeles Area, and State

Petroleum Company
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‘states Environmental Protection

Thig Consent Decree |
United States of Amarica on bhelh
Department of the Interior, act]

& Wildlife Service, the United

P.3

o~

"Decrea') is entered into by the
alf of the United Stétes
ing through the United States Fish

States Department of Commerce,

acting through the National Oceanic and Atmospheric

Administration,.the United Stat

es Department of Transportation,

acting through the United States Coast Guard, and the United

States"), the People of the Stj

California acting by. and throu
Fish and, Game/Office of Oil Spi

Agency {collec:i#ely "United
te of California, the State of
h the California Department of

11 Prevention and, Response

("CDFG/OSPR"), the California Department of Parks and Recreation

(*Parks & Recreation"), the Cal
Control Roard-Los Angeleé Regig
California State Lands Commissi
(collectively "State Agencies")

Delaware corporation ("Berry").

ifornia Regional Water Quality
n ("Regional Board"), the

on ("State Lands Commission")
and Berry Petroleum Company, ‘a

(The United States and the State

Agencies shall be, collectively "the Governments").

-

This consent decree i
regponse costs, clean-up costs)
natural resource damages and ci

zupture of an oil pipeline occy

s intended to encompass claims for

restoration costs, damages and

vil penaltias résulﬁing«trom

irring in Berry’'s West Montalvo 0il

Field Facilities ("Montalvo fagilities") in December 1583,

creating contamination that re*ulte& in the release and migration

of crude c¢il inte the soil and

"pDecember 1993 OLl Discharge ")

surface waters (collectively

in and around MeGrath Lake,
, \
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McGrath State Beach, the Santa (lara River Estudry and the

Pacific Ocean at McGrath State ieach. in the County of Ventura,

state of California ("McGrath Lake Area'),

Clean-up actions were undertaken by the United States

and the State Agencies and by Berry to remove tﬁe oil that was

discharged as a result of the December 1933 oil\Discharge.

Clean-up actions for oil discharged as a result of the December

1993 Qi) Discharge have been conclided.

w © N G |\ s W N v

The Governments have alleged that approximately 2,075

101 barrels of crude oil were dischargad and that the discharged oil

11| resulted in petroleum contamiﬁa ion along a pathway that extended

12! from the pipaline rupture, along a riparian corridor and adjacent

13| wood areas, into McGrath Lake, through a diversion pipeline into

141 the slough that traverses a portion of the dunes and beach, and

15| finally into the ocean and onto| approximately seven (7) miles of

161 sandy beach,

17 The Governments have plleged that the discharge

18| resulted in injury to lake vegetation, riparian vegetation, dune

19§ vegetation, sediments, fish, bipds and invertebrates, and other

20! valuable rescurces, including the federally endangered Brown

211 pPelican, in and about the McGrarh Lake Area,

22 The Governments, through their respective Natural

23| Resources Trustees (collectivelly "the Trustees") have proposed

24| certain Restoration Projects tol address Natural Resources Damages

25| that occurred as a direct result of the Dacember 1993 0il

261 Dischargae. The Trustees deem the propcsca projects reascnable

27| and necessary measures to restore these Natural Resources.

28 4
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The Parties desire to
litigation and believe that res
further litigation to be in the

The Parties recognize

bf a contested mattar,.

acceptance of consideration pro

P.5

® ~

avoid the costs and risks of

plution of this dispute without

best interests of the public.

that this Decree is a settlemant

The Decree, the payment, and the

vided herein do not represent an

admission of liability or responsibility by any Paxyy.

NOW, THEREFORE, it is
DECREED as follows:

hereby ORDERED, ADJUDGED, and

JIRISDICTION

1.
matter and over the parties to
§8 1331, 1345, and 312 U.S.Cﬂ §§
this Court pursuant to 28 U.S.0
§ 1321 (b) (7T (E); 33 U.s.C. § 27
The Complaint states claims upo

The Court has supplemental juri

Complaint pursuant teo state law.

This Court has jurisdiction over the subject

this action pursuant to 28 U.8.cC.
1321, 2717. Venue is proper in
. §§ 1391 and 1395(13; 33 u.s.c.

17(b); and 28 uU.s.cC. § 1391 (b).

n which relief may be granted,

sdiction over claims stated in the’

PARTIES ROUND

2. This Decree shal
inure to the benefit of the Par

present and former and future o

1 apply to and be binding upon and
ties and as applicable, their

fficers, directors, employees,

agents, representatives and sudcessors,
ggzjuzz;gﬂg

3, Whenever the fol

Decree, they shall have the fol

lowing termes are used in this

lowing meanings:

{a) "Natural Risource“ and "Natural Resources"

S
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mean land, fish, wildlife, biotia, air, water, ground water,

drinking water supplies, and ot

her such resources belonging to,

controlled by the United State

managed by, held in trust by, 1ppertaining to, or otherwiée

respective agencies, department

and the State Agencies and their

s and subdivisions.

(b} "Natural R

source Trustees" or "Trustees"

means those federal and state ggencies designatéd or authorized

pursuant to the 0il Pollution
behalf of the public as TrusteJ
belonging to, managed by, conty
United States or State of Calif
this Decree the Trustees are ti
Intericr, acting through the U,

California Department of Parks

Department of Fish and Game, Of

Response, Collectively the Tru

ct of 1950 and state law to act on
s for the Natural Resources
olled by or appertaining to the

ornia. Specifically, as used in

le United States Departmént of the

$. Fish and Wildlife Service, the
and Recreation and the California

fice of 0il Spill Prevention and

stees herein are the trustees of

all of the Natural Resgurces démaged by the DQCmear 1883 0il

Discharge.

(@) "Party" or
officers, directors, employees)
attorneys; the United States, |

Agencies, and subdivisions; and

YParties" mean Berry including its
agents, representatives and

ncluding its Departmente,

8 the State Agencies, including

their Departments, Agencies ang subdivigions.

(d)
restore to its pre~apill condit
lost, or deécroyed ac a result

and the services provided by t!

"Regstore" or "Rastoration" mean any action to

.ion any Natural Resource injured,

of the Dacember 1993 0Oil Discharge

at Natural Resource, or any action

6
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which resiores, replaces, rehab

ilitates, or acquires the

equivalent of, the injured, lost, or destroyed Natural Resource

and affected servicas,

(e) *"Natural RJsouraas Damages" means all civil

compensatory and remedial relief recoverable by the Governments

in their capacities as Trusteeg on behalf of :hejpublic’for.

injury to, dest&ucticn of, or 1

oss df any or all Natural

Resources resulting from the December 1993 Oil Discharge,

including but not limited to (1
compensation for loss, injuxry,
of Natural Resources, whether ¢

of use value (active and passi

amenity value, bequast value,

economic rent, or any other sir
and (3) costs of restoration, 13

injured Natural Rescurceé or tl

rasources.

(£) "December 1893 O0il Discharge" means rupture
of an oil pipeline occurring i:
December 1993, creating contam;
- and migration of crude oil int(
and around McGrath Lake, MeGra

River Estuary and the Pacific

L) costs of damage assessment, (2)
impairment, damage or destruction
Lemporary or ﬁermqnent. or for loss
e}, non-use valuﬁ,‘cption value,
xistence value, consumer surplus,
pllar value of Natural Resources,
rehabilitation, or replacement of

e acquisition of equivalent

n Berry’s Montalve facilities in
ination as a result of the release
> the soil and surface waters in.
h State Beach, the Santa Clara

Dcean at McGrath State Beach, in

the County of Ventura, State QF California,

{g) "Response

and/or clean-up costs incurred

Costs' mean response, removal

by the Governments in responding

to the December 1893 0il Diachfrge, including but not limited to

-
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actions taken to remove and clehRn up the spilled‘oil.

{h} The phrase %entry of this Dicree" shall mean

the date on which the Court has

and the Dacree has been entered

Court.

approved and signed this Decree

on the docket by the Clerk of the

4., Berry shall pay ko the Governments the sum of

Three Million One Hundred Seventy Thousand One ﬂﬁndrad Dellars

Fifty-two Cents (33.170.100.52)'(tha "Settlement Amount") in the

manner set forth in paragraphs 5, 6, 8 and 11, inclusive, of this

Decree. The Parties acknowledge that Berry has :already paid the

Governments a portion of the 84

ttlement Amount, that is, the sum

of Six Hundred Twenty Thousand One Hundred Dollars Fifty-two

Cents ($620,100.52), representilng .the verified invoices for

response costs as set forth in |Paragraphs 11(d), (e), (£),

{h) and (1),

{(g)

5. Not later than Aifteen (18) days}fcllowing the

date of notice to Berry that al
De¢ree, Berry shall pay the Set

previously paid for response cdg

1l parties have executed this
tlement Amount léss the amount

sts as referenced in Paragraph 4,

into the Berry Settlemant.mscrqw Account as described in

paragraph € ¢f this Decree.
g.

Berry shall establish or cause té be ea:iblished

an escrow account at arfadarally-chartered bank. (the "Berry

Sattlement Escrow‘Account"3 te
amount and all interesr accumul
pending entry of this Decree.

8

receive and hold the Settlement
ated on the Settlement Amount

The Berry Settlement Escrow
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Account shall earn a rate of intlerest not less than the then

current rate on 50-day Treasury Bills, and all interest earned

thereon shall be for the benefit of and paid to the Governmenes,

except that Lf the Settlement Amount is returned to Berry as a

result of termination of this Decree, all inceraét thereon shall

be for tﬁe benefit of and paid to Berry. Any and all escrow fees

or service fees or other charges levied by such federally-

chartered bank handling the'Berry Settlement Escrow Account and

disbursementa therefrom in accordance with this Decree shall he

charged against the interest earned on such Account and shall not

be directly chargeable to Berry|in any manner, To the extent,

however, there are any charges in excess of the?interestfaarned.

such charges shall be borne by Berry.

7. All cleanup actiois which were undértaken by the

Governments and by Berry as a result of the December 15953 0il

Discharge have been concluded and, upon the payment of all morey
from the Berry Settlement Escrow Account to the éavernments in

accordance with this Decree, all Natural Resource Restoration

work will be the sole responsibility of the Trustees.

8. (a) Within fifteen (15) days after receiving

written notice of the entry of this Decree, Berry shall establish

a trust account with the National Fish and Wildlife Foundation in

the form of the MeGrath Lake Trust Agreement (for the benefit of

the State Natural Resources Trustees, the California Department

of Fish and Game and the California Department of Parks and

Recreation), attached heretc as|Exhibit 1, and inatruct the

escrow holder to distribute $1,315,000, plus the interest thereon

9
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from the Berry Settlement Escrow Account into thé McGrath: Lake

Trust for Rastoration of Natura

have, nor bhe held reaponsible £«

arising from or assocciated with
funding, or management of the M
duties stated in this paragraph
Trustee of the McGrath Lake Tru
Berry shall have no further obl
ctherwige, with respect to the
The McGrath Lake Trus
Restoration projects relating t
McGrath Lake Area arising from
The Trustees shall bear sole re
of such Restoration projects (a

gtudies in connection therswith

1 Resources, Berry shall not

by, any duties or liabilities

the existence, establishment,
©Grath Lake Trust beyond those

. Upon transfer of funds to the
#t as provided iﬁfhhis péragraph,
igations, fiduciary, financial or
rrust. B |

t shall be uaed.to implement

O Natural Resources Damages in the
Lhe December 1993 0il Discharge.
sponsibility for the undertaking
nd any programs,lnctivitiaé or

) and sole discretion concerning

the expenditure of sums from thF McGrath Lake Trust,

{(p) It is the intent

by Berry of all the conditions

of this Decree, upon satisfaction

of the Decree for which it is

respensible, to fully relieve Berry of all reeponsibility for and

obligation for Restoratien of Natural Resources for which the

Trustees are Natural Resources

Trustees.

The California Caast:r Commisaion, the County of

Ventura, and the Clty of Oxnar
Development Permits issued by
to the December 1§93 0il Disch
apply for and obtain issuance ©

Permits. Each of the permits h

, as & result of‘amergenéy Coastal

1xch of those agaﬁéies'with raspact

rge, have each required Berry to
f "regular" Coastal Development

as or is expected to contain a
10
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© implement the natural resources

restoration pldn adopted by the state and federal Natural

Resources Trustees. It is the
Trustees will implement the nat
that they adopt and that such i
the condition of the regular pé

of Natural Reséurces.

intent of this Decraee that the
ural resources restoration plan
mplementation will fully satisfy

rmits relating to the Restoration

Notwithstanding the intent to satisfy the

condition of the several fegul%r pefmits pertaining to

Restoration of Natural Rescurcés, this Decree ahall not be

construed to create any right ¢
to seek to enforce the Restorat

conditions against the state o

intent of the parties that Bem

)y power in the permitting agencies

ion of Natural Resources

- faderal Trustee?. it ie the

'y’ s payment of the required amount
to the McGrath Lake Trust shall

fully satisfy Berry's obligation

arising pursuant to the condition.

I1f documents are required to be executed by any of the

parties to effectuate the prov%sions of this Paragraph 8, each

party whoae assistance is neadéd agrees to cooQéxate by‘axecuting

and delivering such documents ¢
assistance.

9, Berry shall have
the most recent Action Plan (t]
Plan for February 14,
1993 Qil Discharge.

1954 and

further force or effect,

o the party(iesilneeding

no further responsibility under

he Bush 0il/Berry Patroleum Action

Beyond) pertaining to the December

Such Action Plan is cancelled and of no

and np further Action Plan(g) relating

to the Decembar 1953 Oil Discharge will be imposed upon Berry.

10. As part of the

process of approving Berry’'s

i1
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general permit application, the
Interim Site Stabilization Plan
money to plant willow trees in
the rupture in the pipeline occ
money to comply with the Coasta

Stabilization Plan invelving pl

LUNION BRANK OF CRLIFORN%Q

P.12

| ®

Coastal Commission issued an

that may require Berry to expend
Fhe riparian corridor hesar ‘where

urzred. In the event Berry expends

il Cemmissicﬁ's Interim Site

anting of willow trees in the

riparian corridor near where rupture of the pipeline occurred,

Berry shall submit detailed cos

Trustees will reimburse the reasonable costs from the McGrath
Lake Trust to the extent that ti
incur duplicate‘casca due to di
soil where those willows may beg

gsoil and the Trustees find it o

t documentation to the Trustees

with a recquest that it be reimbursed for nhosa“éoats. The

he Trustees are mot required to
scovery of persistent oil in the
plapted. If oil is found in the

ecessary during Ehe ramoval of

that oil to dig up one or more

|
incur a duplicate cost of repla
costs will not be reimbursed tog

costs incurred by Berry in plar

interim plan will be reimbursédn

lc:i the trees, thé Trustees will

eing the tree(s). The duplicataed

Berry. The remaining reasonable °

ting trees to comply with the

11, Within fi:ceeﬁ’ﬁ

Decree, Berry shall instruct tﬁa escrow holder holding the Berry:
Setrtlement Escrow Account to ig
sums to the specified dasignee#
' (a) The sum of |

thereon .for

15) days after entry of this

revocably transfer the following

$175,000.00 plus the interest

remediation of environmental

injury through sediment contamination

characteriz

!

l
|
i

ation to the Regional Water
12
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(b)

{e)

Quality céntrcl Board-Los Angeles Region by
certified check or money ordér made payable
o "Los Angeles Regional Water Quality
Control Board Sediment Contaﬁination
Chdractarizption Discretionaxy Fund, Account

Number 34-1309-8888," and sent by cercified .
mail to: -

San Jose State University Foundation

L.A. Reglonal Water Quality Control Board
Contamination Characterization
Discretionary Fund

Account Number 34-150%-8888

Contracts and Grants Office

P.O., Box 720130

San Jose, CA 96172-0190

ATTN: Erin Romer

The sum of $25,000.00 plus'the interesc

thereon to |the Regional watgr Quality Control
Board-Los Qngeles Region as civil pénalties
to the Clegnup and Abatement Account by
certified check or money order madezpayable

to "State Qater Resources Contcrol Board-

Cleanup ané Abatement Accouﬁt," and. sent by

certified %ail to:

State Water Resources Control Board
Accounting |Office
901 P Street

Sacramento, CA 95812
ATTN: Kelly Bartlatt

The sum of 525,000700 Plus the interast
thereon for civil penalties pursuant to
Section 11 iof the Endangared Species Act, 16

U.8.C. § 1840, by certified check Oor money
13
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order made playable to "U,§. Fish and Wildlife

Service," and sent by certified mail to:
The U.S. Figh and Wildlife Service
c/o Office af the Soliciter

600 Harrisorn Street, Suite 545
San Francisgo, California 94107-1373

)

The sum of %51,753.29 plus the interest
thereon fcr%lossas (i.e., lost income
attributabl4 to the December 1993 0il
Discharge) to the State Depéitment of Parks
and Recreac#on. ‘The State Départment of
Parks and R%creation warrants that promptly
upon receipt of the funds, it shall pay
$5,882.99 of said funds that are owing to
Water Conservation Services Incorporated, a
vendor that (was operating onfpark lands, and
wasg daﬁaged by the December 1993 041
Discharge., |Neither Berry nor the 0il Spill
Liability Trust Fund shall bear-any
obligation to Water Conservation Services

Incorporated. The State Department of Parks

and Recrsation will indemnify, defend and
hcid Berry and the 0il Spill.Liahility Trust
Fund harmle%s from any claims ox liabilities-
alleged by Water Conservation Services
Incorporated arising from the December 1993

oLl Diachnrig. Payment shall be made by
certified check made payable to the

\14
\
|

ﬂ
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*California Departmant of Parks and
Recreation" and sent to:

Steven Treanor

California Department of Parks and
Recreation |

District Suﬁerlntendent
Channel Coast District
1933 Cliff Drive, Suite 27
Santa Barbara, CA 93109

The sum of 5351 040.58 plus :he interest

thereon for,response and dnmage assesgment
I

costs tc thF Department of Fish and Game-
Office of o&l Spill Prevencicn and Raspansa.
Payment sha%l be made by cerfified check made
payable to Fhe "0il spiil Re:ﬁonaa Trust

|
Fund" and gent.to:

0il spill Rhsponae Trust Fund

Department bf Fish and Game
P. 0. Box 94420%

Sacramento,! Ca 94244-2080

The sum of $40,702.85 pluz the interest

thereon for response and damage assessment

coste to the Department of Parks and

Recreation.| Payment shall be made by

certified check made payable to the

Californzq Department of Parks and
Recreaticn“ and delivered to:

Steven Treanor

California Depaxtment of Parks and
Recreation
Digstrict Syparintendent
Channel Coast Digtrict
1833 Cliff Drive, Suite 27
Santa Barbara, CA 93109

18
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The sum of

%43,225,73 Plus the interest

thereon for| response costs in investigating

the December 1992 0il Discharga to the State

‘Lands Cammi?:ien. Payment shall be made by

certifieqd check made payable to the "State

Lands Ccmmxgsion“ and delivered to:

Mark Meier

State Lands

100 Howe A
Sacramento,

‘The sum of

Commigsion
nue, Suite 100
CA 95825-8202

$2,400.00 plus the interest
|

thereon for damage assessment costs of the

i -
United States Department of the Interior,

Office of the Solicitor. Payment shall be

made by cer

“Secretary

tified check made payable to the
of the Interior." That check

shall refl%ct that it is a payment to the

|
Natural Regources Damage Assessment and

Restoration Fund, Account No. 14x51is%g8--

Assessment

referance

Cost Reimbursement" and ghall

he "McGrach Laka Oil stcharge."

It shall beé delivered to:

Chief, Divisian ¢f Pinance
u.s. ?ish and Wildlife Service

4401 North
Arlington,

Fairfax Drive, Room 380,
VA 22203.

Additional%y, the sum of $10,661.90 for

damage asséssment costs of the U.5. Fish and

|
Wildlife SQrv;ce shall be paid by certified

check madei
l

payable to the "U.8., Figh and

215

t
%
|

ﬁw

tecyd
blas
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~vice."® That check shall reflect
reimbursement for OPA furid costs

1 shall raferencafthe "McGrath

It shall be delivered

Branch of Budget ,
U.8. Fish and wildlife Servig

Region One
811 N.E.
Portland,
The sum of

thereon for

Statesz Coast

—

11th Avenue o
Oregon,

97232-4131;

5120,311.17 plua?ﬁhe interest

response ¢osts to the United

Guard. BSaid suﬁ includes

payment of response costs incurred by the

United Stat
the United

Atmospheric

£ Fish and Wildlife Service and

States National Oceanic and

Administratian(ﬁépaymenﬁ gshall be

made by cerrified check madélpayable to the

"OLil Spill

Liability Trust Fund,®

It shall

be delivered to:

U. 8. CQoast
4200 Wilson
Suite 1000
Arlington,

The sum of

thereon for

Department

£
wildlife_Seﬁvice to develop a plan for

restoration

$10,000,00 plus the interest

wf the restoration plan
17

Guard
Boulevard

VA 22203-1804

future costs of the United Btates

the Interior, U.§. Fish and TYwﬁ
~ceci
327

and for future oversight and
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implementacidn. Payment shall be made by
certified chack made payable to the

"Secretary of the Interior.“z That check

shall reflect that it is a piyment éo the

N;tural Resmurces Damage Ausessment and
Restaration Fund, Account No. 14x5198--
Assessment Cost Reimbursement" and ahall
reference tLe "McGrath Lake Oil Discharge."
It shall be‘delivered to:

Chief, Divzgion of Finance

U.S. Fish ahd Wildlife Service

4401 North Fairfax Drive, Room 380,
Arlingteon, WA 22203.

The sum of $100,000 plus the interaat thereonV
to the Department of Fish and Game - Office

ofzcil Sp:ll Prevention and Respcnse to

develop a plan for restoraticn and for future
oversight dnd monitoring of the rastoration
Plan implementation. Payment shall be made
by tendering 2 certified chcck payable to the
Department of Fish and Gama - Offica of Qil
Spill and Brevention and Raaponse'or its

designee. |It ghall be deliééred to§

The Departgent of Fish and Game
Office of 0il Spill Prevention and Response

Attn: Katherine Verrya- -Slater, staff counsel
1700 X Street, Suite 250

Sacramento; Califcrnia 95814
As used in thia subparagraph, "dcaignée"

shall mean!any entity approved by the

18
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Administratdr of the Office of Oil Spill

Prevention ﬁnd Response thatfis authorized to

_engage in tﬁe restoration, manitering, and

(1)

oversight aétivxties requirnd to implemen:
this agreaménc.

The sum of §1ao 000 plus interest thereon to
the Departmént 6f Parks and Racreation to W
develop a pian for restoration and for future f’
overs:ght and monitoring of che restoration
plan 1mplem ntation. Payment shall;be made

by tenderiné a certified check payable to the
Department %ﬁ Parks and Recreation. It shall

be dalivareﬁ to:

Steven Treahor

California Department of Parka
and Recreatfion

District Superintendent
Channel Coabt District

1923 Cliff Drive, Suite 27
Santa Barbara, CA 93109
!

The sum of Fight Hundred Thousand Dollars
($800,Q00.ob) plus the intesrest thereon for
civil penalties pursuant toé$eccion 311 of
the Federal Water Pollutianﬁéontrol‘hct, 33
U.S.C. §1321. Payment shall be made by
tendering a certified or cashier’'s ch;ck made
payable to lthe "0il Spill Liability Trust
Fund." It |shall be deliveréa to: |

U. 8. Coast Guaxd !

4200 Wilson Boulevard
Suite 1000 '

19
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Arlington, VA 22203-1804

12, Verified invaices have been submitted by the named

agencies to Berry for the raspadae costs delcribed in paragrapha

11(d), (e}, (£f), (g}, (h) and (4) Response costs not included‘

in the verified invoices for 11@d), (e}, (), (g). {(h) and (1)

shall not be ahargaabla or paynhla by Berry. As.;lﬂerencad in

Paragraphs 4 and 5, Berry has previously paid to the Governments

the sum of 5620 100 §2 representing payment in fdll of the

verified lnvaices for response qosta referenced in paragraphs

11(d), (e), (£), (g), (h) and (i), No costs (including response

and damage assessment costs) incurred by the chernmunts after

October 18, 1994 shall be charqu to or payable by Berry, except

as provided in paragraph 18 witj respect to claims presented to

and paid by the 0il 8pill Liabiliey Trust Fund c: the California

0il Spill Response Trust Fund, §

13. The Trustees commfiit to the expenditure of the

funds eset forth in paragraph 8 lbcve, for the design, implementa-

tion, perm;ttlng, and mon;tcran of Restoration projeetu pursuant o

to the natural resources restor;nion plan adppted by the

Trustees. While acknowledging ;ha need to satisfy the Caunty of

| .
Ventura and the Coastal Commission, the Trustees retain the

ultimate authority and respcnsi%rlity to determine the use of
funds received for Natural Reso#rce Damages in accordanca with

, 1
relevant federal or state law, and the regulations gcverning use

of recoveries for Natural Resource Damages .
NN |
A A A A

20
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1. Subjact to the parcvisio.of Paxagraph 18,

effective upon entry of this De
Settlement Amount in the manner
and 11 inclusive, of thie Decre
from, and covenant not to sue o
administrative action againat B
alleged in the Complaint in-thi
damages and civil penalties inc
to,
the Dacember 1953 Oil Discharge

15. Effective upon e

releases the Governments from,

take any other civil or adminis

loss of, or dastruction of |

¢ree and Berry’s payment of the

prescribed in pﬁ?agraphé 5, 6, &

e, the Governmenti releﬁSe Berry

L take any other civil or '
érry for, any and all civil claims
& action and all claima for v
luding, but non>lim1ted to, injury
Natural Resourcﬁé%arisihé out of |
alleged in the C§mplain£.

ntry of this Decree, Barry

and covenants not to sue or to

Erative action against the

Governments, including the 0il Fpill Liability Trust Fund, for

any and all civil claims that a&ise from, or are based on, the

December 1993 Oil Discharge. ﬁ

erry further relaases all

agencies, entities and employees of the State cf1Cali£c§nia,
! ,

including but not'limited to tﬂe California Hiéhway Patrol.

Berry further waives the requir

ements of 50 c.éla. Part 11,

pertaining to the issuance of an administrative Notice of

Violation, with regard te the ¢

Endangersd Species Act.
|

ivil penalty pursuant to the

RESERVATION OF RIGHTS

16, Nothing in this
construed as creating, any clai

party to this Dacree.

Decree creates, nor shall it be

m in favor of aﬁﬁ persadznot a

21
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17. The covenants noq te sue in paragrlphs 14 and 15

shall apply only to matters expxessly set forth in sald

paragraphs, Nothing in this ccqaent decree is intended to nor

shall be construed as a releaae:cr covenant not to sue for any
claim or cause of action, adminiscrative or judig}al; elvil or
criminal, in law or in equity, &hich any party m&y have against
the other for £ailure to sa;isfy the requiremants of this Decree,
or which the Governments may haVe against Berxy for:

(a) Claims for ¢ximinal liability brought by the
United States; '

{b) Claims basad on any releaae ar threananud

release at any leocation not in the McGrath Lake Axea not

attributable to the December 1933 Oil Discharge; and

(e¢) Claims baseé on any future release or

threatened release at the McGraéh Lake Area not attributable to
the December 1953 Oil Discharge.

18,

Notwithstanding %he payments spacifiad in

Paragraph 11(i) te the United S%ates Coast Guard, and Paragraph
1l{e) to the Department of Fishianﬁ Game-Office cf O0il spill
Prevancion. the Oil Spill Liability Trust Fund, and the

Callforn;a 0il Spill Response Trust Fund retain thair ruspective

rightse, including rights to subraganicn vested in said Funds by

33 U.S.C. § 2715 and California Government Code Section 8670.51

and 51.1, respectively, for any‘removal casts oY damages paid and

any costs incurred by the 0il Spill Liabilicy Trust Fund or
122 : o

H
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the California 0il Spill Respons# Trust Fund by'feascn of any
Third Party Claims presented to %he 04l spill Liability Trust

Fund or the California Oil SpilliResponsa Trust Pund within .the

applicable statute'of limitatiods. Berry reservts the right to

defend and cnnteat any Third Paﬂty Claim as may. be providad undar fﬁ

federal and state statutes and ﬁegulatncu-.

i .
18. Whenever, under Qhe terms of this Decree, written
notice is required té be given ﬁy one Party to anothar, it shall
be directed to the individuals Qnd addresses spacifiad below,

unless the individuals specified or their :uccesao:s give notice,

'in writing, to the other Partieﬂ that notice shauld be directcd

to a different individusl or addresa:

Chief, Environmental Enfercemenu Section
Environment and Natural Resourcqs Divigion
U.8. Department of Justice
P.0C. Box 7611

Ben Franklin Statien
Washington, D.C., 20044

Notice to the State Agencies:

Jennifer Rosenfeld
Deputy Attorney General
Office of the California
Attorney Ganeral

300 South Spring Street
Los Angeles, CA 20013

i
Administrator i

Department of Fish and Game

Office of ©il sSpill Prevention énd Response
1700 K Street *

Sacramento, CA 94244-2090 *
i

Notice to Berrv:

Jexxy V. Hoffwman
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. President, Berry Petroleum Company
|

Post Offica Bin X
Taft, California 93268

i
H

with copv to:

Laura K. McAvoy

Nordman, Cormany, Hair & COmpton
1000 Town Center Drive, éth Flcpr
Post Office Box 92100 i

Oxnard, California 93031-9100 .
TERMINATION

| i i
20. In the event this Decree is not approved in .

accordance with Paragraph 3 (h), Berry shall have the right to
rerminate this Decree and obtain release of the~ﬁncrow Funds,

together with the interest thereon, to its own account.

;'
21. Each of the unde&sigped repreaentAtrves of Berry,

each representative of the Depa#tments and Agencies of the State
of California and the AssistanE Attornay General'certifias that

he or she is fully authorized tc enter into the terma and

conditions of this Decree and to execute and legally bind the

parties to this Decree. !

!
22. This documant (ﬁncluding its exhibits) encompasses

the entire Decree of the Partiés with respect to the subject

matter hereof and totally aupeﬁseden all prior‘&ecrees or
understandings, whether oral cﬁ in writing.

i

MODIFICATION

23. Minor modifications not mACerially altering this

H
|

Decree may be effected by the &ritteh agreement of the Parties.

‘No other modifications of this;: Decree may be mude unlesa the

‘24
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Parties agree in writing to the lmodification andgthe Court

approves of the raquested modificatian. &othingiin this

paragraph shall be deemed to li@it the Court’s power to supervise
or modify this Decree. ; |

Co i IAL : '

24. A= between the séate Agencies and;Berry.'the
parties acknowladga that as a "reporting compuny” under the
Securities Exchange Act of x934l(the "Exchange Act") and a
company listed on the New York §tock Exchange, Berry is required

to disclose the existence of this Decree within mandated time

frames. In order to allow Berry to comply with?éuch disclosure

responsibilities in a responsible manner, the Stgté Agencies .
agree that neither they nor their rgprasentativeé shall issue any
news or press release or otherwise publicize in any manner this

Decree or its terms, prior to the lodging of this executed Decree
with the Court. V

xx§

25. This Decree may ﬁe executed in several

.counterparts, all of which when;taken together, will cchstitute

one Decres.

Dated and entered this § day of , 1986.

. ONTTED STATE STRICT JUDGE
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LOTS 7. ACHIFFEW /

Assistant Attorney General
Environmental and Natural Regources
Division

United States Department of
United States Dapartment of
P.0. Box 7811

wustica
Juscice

Washington, D.C. 20044

i
Environmental Enforcement Se

ction

Environmental and Natural Resources

Divigion:
San Francisco, CA

26
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ntry of this Dadﬁée:

Date: {7&/%&

Date: /ﬂ - 2.2 -F
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' Regional Administrator | . |

U.S. Environmental Protection f\gency,
Region 9 :

San Francisce, Cca
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W SENT to the eintry of this Decree:
. | Dates_se //F4
. i o §

Assistant Adminigtrater for

Enforcement and Compliance Assurance

U.8. Environmental Protection Agency

Washington, D.C. !
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ATTACHMENT 2

McGRATH LAKE TRUST

This Trust is established with the National Fish and
Wildlife Foundation (the "Foundation") by Berry Petroleum Company
(the "Settlor"), for the benefit of the United States of America
and the State of California (the "Governments").

I. DEFINITIONS

1. The "Consent Decree" means the Consent Decree in the
Federal District Court for the Central District of California
styled United States, et al. v. Berry Petroleum Company,
resolving claims regarding the McGrath Lake oil spill.

2. The "Court" means the United States District Court for
the Central District of California.

3. The "Foundation" means the National Fish and Wildlife
Foundation.

4. "MOU" means the Memorandum of Understanding entered
into in connection with the McGrath Lake oil spill by the
California Department of Fish and Game, the California Department
of Parks and Recreation, the California State Lands Commission,
and the U.S. Fish and Wildlife Service.

5. "Natural Resource" and "Natural Resources" mean land,
fish, wildlife, biota, air, water, ground water, drinking water
supplies, and other such resources belonging to, managed by, held
in trust by, appertaining to, or otherwise controlled by the
United States or the State of California.

6. The "Natural Resource Trustees" means the U.S.

Department of the Interior (DOI), the California Department of



Fish and Game, the California Department of Parks and Recreation,
and the California State Lands Commission.

7. The "Natural Resource Trustee Council" or "NRT Council”
means the group of representatives of each of the Natural
Resource Trustees selected pursuant to a Memorandum of
Understapding entered into by the Natural Resource Trustees.

8. "Restoration Project" means any action to restore or
rehabilitate any injured, lost, damaged, or destroyed Natural
Resource (and the services provided by that Natural Resource), or
any action that replaces or acquires the equivalent of, the
injured, lost, or destroyed Natural Resource and affected
gservices injured, lost, or destroyed as a result of the rupture
of a Berry Petroleum Corporation pipeline on August 3, 1992, in
Ventura County, California, which caused the discharge of crude
©0il onto nearby lands and water.

9. The "Segregated Account" means the account in which the
Foundation holds funds subject to the McGrath Lake Trust.

10. "Settlement Funds" means the money paid into this Trust
pursuant to a requirement in the Consent Decree.

11. The "State" means the State of California, its
departments and agencies.

12. The "Trust" means the McGrath Trust established by this
Agreement.

13. The "Trustee" means the trustee of the McGrath Lake

Trust.



14. The "United States" means the United States of America,
its departments and agencies.

II. PURPOSE

15. The purpose of this Agreement is to establish the Trust
and to appoint the Foundation as its Trustee. This Agreeﬁent
outlines.the terms under which the Foundation shall exercise this
function.

16. The purpose of the Trust is to receive, maﬁage and
disburse funds, in accordance with the direction of the NRT
Council through their designated representative, for certain
Restoration Projects to Restore Natural Resources injured as a
result of an oil spill at McGrath Lake.

III. SETTLOR

17. The Settlor, Berry Petroleum Company, shall fund this
Trust pursuant to a requirement in the Consent Decree. With the
exception of the obligation to establish and fund this Trust,
Settlor shall have no rights, duties, obligations, or fiduciary
responsibilities of any kind in connection with this Trust.
Without limiting the foregoing, Settlor shall have no rights,
duties, obligations, or fidﬁciary responsibilities with respect
to the management of this Trust, the use of funds held in this
Trust, property acquired with Trust funds, or Natural Resource
Restoration Projects funded by the Trust. This Trust is
irrevocable and Settlor retains no interest whatsocever in the

corpus or proceeds of this Trust. .



IV. TRUSTEE

18. The Foundation shall be Trustee of the Trust.

19. The Court shall have the power to appoint a replacement
Trustee if the office of the Trustee becomes vacant.

20. The Court shall have the power to remove the Trustee if
at any t}me it determines that the Trustee is not performing its
duties in a manner that is consistent with the purposes of the
Trust. Either Government shall have the right to ask the Court
to remove the Trustee or to terminate the Trust.

21. In addition to the powers expressly granted to the
Trustee by this Agreement, the Trustee shall have all other
powers granted to Trustees under the laws of the State of
California, except as otherwise provided in this Agreement.

22. The Foundation submits to the jurisdiction of the U.S.
District Court for the Central District of California for
purposes of enforcement, administration, and supervision of the
Trust.

23. Unless otherwise agreed by the NRT Council, the
Foundation shall not hold an interest in any real or personal
property acquired with Settlement Funds nor shall it acquire,
manage or dispose of such property.

24. Settlement Funds shall not be deemed federal funds
within the meaning of 16 U.S.C. § 3703 (e).

V. BENEFICIARIES
25. The United States and the State are the beneficiaries

of the Trust.



VI. DUTIES OF TRUSTEE

26. The Trustee shall maintain funds subject to the Trust
in a Segregated Account separate from all other Foundation
accounts.

27. All funds held in the Segregated Account shall be
investeq as directed by the NRT Council and, in the absence of
specific instructions, shall be invested in U.S. Treasury Bills
and notes. Interest and earnings accruing to the Segregated
Account shall be reinvested in the Segregated Account and used to
carry out the purposes of the Trust.

28. The Trustee is authorized and obliged to make
disbursements of funds from the Segregated Account pursuant to
paragraphs 35 and 38 below. '

29. The Foundation shall appoint an individual, the
Foundation Representative, who will represent the Foundation in
carrying out its obligations as Trustee under this Agreement.
The Foundation shall identify to the NRT Council, in writing, the
identity, mailing address, and phone number of the Foundation
Representative. Any change in the Foundation Representative
shall be communicated to the NRT Council within 10 business days
of the change.

30. The Trustee shall fund, subject to paragraph 38 below,
Regtoration Projects as directed by the NRT Council.

31. The Trustee shall submit to the NRT Council an annual

report, by December 15 of each year, which itemizes all funds



maintained, deposited, accrued, and disbursed from the Segregated
Account.
VII. SELECTION OF AUTHORIZED PROJECTS

32. The NRT Council shall, pursuant to the MOU, select
Restoration projects to be funded by the Trust.

33. The NRT Council shall appoint a representative ("NRT
Council Representative") for purposes of communicating with the
Foundation regarding management of the Trust and disbursements
from the Trust to facilitate Restoration Projects selected by the
NRT Council. The NRT Council shall give the Foundation
Representative written notice of the name, address, and telephone
number of the NRT Council Representative. Any action taken by
the Trustee in strict accordance with this Trust Agreement and
instructions from the NRT Council Representative shall be
considered authorized by the Governments.

34. The Trustee shall make disbursements from the Trust
only when the NRT Council Representative has submitted to the
Trustee a written authorization for the disbursements approved by
the Natural Resource Trustee Council.

VIII. PAYMENT OF TRUST EXPENSES AND DISBURSEMENT OF FUNDS

35. The Trustee shall receive, at the time funds are
transferred to the Trust, an initial administrative overhead
reimbursement equal to two percent (2%) of the total funds
transferred to the Segregated Account. Such charges shall be
made against the corpus of the Trust. There shall be no

liability for payment by the Setélor beyond the $1,525,000 for

-6-



natural resource damages required to be paid pursuant to the
Consent Decree and Settlement Agreement. The Trustee shall make
no charge against the Settlor for the establishment of this
Trust, and except as provided in paragraph 37, no additional
charges or deductions shall be made against the corpus ofAthe
Trust iq connection with the administration of the Trust.

36.‘ The Trustee will be reimbursed for all reasonable and
actual expenses incurred in connection with the satiéfaction of
its obligations under this Agreement, provided however, that such
expenses must be approved in writing as réasonable by the NRT
Council.

37. TUpon receipt of written approval by the NRT Council to
fund Restoration Project(s) pursuant to paragraph 35 above, the
Trustee is authorized and obliged to disburse funds in the
Segregated Account as directed by the NRT Council Representative.

38. Nothing in this Agreement shall create any right or
benefit, substantive or procedural, enforceable at law by a party
against the Foundation, its officers, employees, or any cther
person.

IX. AMENDMENTS

39. This Agreement may be amended only by written agreement
of the Foundation and all of the Natural Resource Trustees, and
with approval of the Court that entered the Consent Decree.
/S
/T



X. NOTICES
40. Notices under this Agreement shall be made in writing
and may be given by delivery in person, by mail or by telecopy
(fax) .
41. Notices to the United States shall be sent to:

Field Solicitor

U. S. Department of the Interior
600 Harrison Street

Suite 545

San Francisco, CA 94107-1373

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044

42. Notices to the State shall be sent to:
Administrator, California Office of
0il Spill Prevention and Response
1700 K. Street

Suite 250
Sacramento, CA 95814

43. Notices to the Foundation shall be sent to:
Whitney €. Tilt
National Fish and Wildlife Foundation
1120 Connecticut Ave., NW
Washington, D.C. 20036
Phone: (202) 857-0166
Fax: (202) 857-0162
XI. EFFECTIVE DATE
44. The Trust shall become effective upon transfer of
settlement proceeds to the Trustee pursuant to the Consent
Decree.

/)
/)



XII. TERMINATION
45. The Trust shall terminate when all funds subject to the

Trust have been disbursed and the parties agree to termination in

writing.
FOR SETTLOR
Dated:
FOR THE UNITED STATES
Dated:
FOR THE STATE OF CALIFORNIA
Dated:
FOR THE NATIONAL FISH AND
WILDLIFE FOUNDATION
Dated:




