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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, )
) C 07-6045(SC)

Plaintiff, )
) IN ADMIRALTY

vs. )
) [PROPOSED] ORDER
) TO ENTER CONSENT DECREE 

M/V COSCO BUSAN, LR/IMO Ship No. )
9231743, her engines, apparel, electronics, tackle, )
boats, appurtenances, etc., in rem, REGAL STONE ) DATE: January 27, 2012
LIMITED, FLEET MANAGEMENT LTD., AND ) TIME:      10:00 a.m.
JOHN COTA, in personam, ) COURT:  Hon. Samuel Conti

) Courtroom 1
Defendants. )

[PROPOSED] ORDER

For the reasons set forth in the United States’ Motion to Enter Consent Decree and 

Memorandum of Law in Support thereof that was filed on December 7, 2011, and for good cause 

shown, the Consent Decree that was lodged on September 19, 2011 (Docket No. 199), is hereby 

ENTERED and shall constitute final judgment of the Court in this matter. 

IT IS SO ORDERED.

DATED:  ____________________ __________________________________________

THE HONORABLE SAMUEL CONTI
UNITED STATES DISTRICT JUDGE
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Assistant Attorney General
Environment and Natural Resources Division
United States Department of Justice
Washington D.C. 20530
BRADLEY R. O’BRIEN, STATE BAR NO. 189425
Senior Attorney
Environmental Enforcement Section
United States Department of Justice
301 Howard Street, Suite 1050
San Francisco, California 94105
Telephone: (415) 744-6484 
Facsimile: (415) 744-6476
Email:  brad.obrien@usdoj.gov

TONY WEST
Assistant Attorney General
R. MICHAEL UNDERHILL
Attorney in Charge, West Coast Office
Torts Branch, Civil Division
United States Department of Justice
7-5395 Federal Bldg. Box 36028
450 Golden Gate Avenue
San Francisco, California  94102-3463
Telephone: (415) 436-6648
Email:  mike.underhill@usdoj.gov 

Attorneys for Plaintiff, United States of America
Additional counsel listed on next page
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I.

This Consent Decree is made and entered into by and among the following parties 

(hereinafter referred to collectively as “the Parties” and individually as “Party”):

PARTIES

A. Plaintiff United States of America on behalf of:  the Department of the Interior 

(“DOI”) (including the U.S. Fish and Wildlife Service, the National Park Service, and the 

Bureau of Land Management); the Department of Commerce (including the National Oceanic 

and Atmospheric Administration (“NOAA”)); and the Department of Homeland Security 

(including the United States Coast Guard (“USCG”), the National Pollution Funds Center 

(“NPFC”), and the Oil Spill Liability Trust Fund (“OSLTF”));

B. Plaintiff People of the State of California, Ex Relatione the California Department 

of Fish and Game (“CDFG”), the California Regional Water Quality Control Board, San 

Francisco Bay Region (“RWQCB”), and the California State Lands Commission (“CSLC”) 

(collectively herein “State Agencies”);  

C. Plaintiff the City and County of San Francisco (“CCSF”); and City of Richmond 

(“Municipal Plaintiffs”);

D. Defendants Regal Stone Limited and Fleet Management Ltd., in personam

(“Settling Defendants”); and 

E. Defendants M/V COSCO BUSAN, in rem, and John J. Cota, in personam (“Other 

Defendants”).

II.

A. On or about November 7, 2007, the M/V COSCO BUSAN, a vessel owned by 

Defendant Regal Stone Limited and managed by Technical Manager and Defendant Fleet 

Management Ltd., allided with the San Francisco/Oakland Bay Bridge, puncturing a fuel tank 

INTRODUCTION
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resulting in the discharge of approximately 53,000 gallons of bunker fuel oil into the San 

Francisco Bay and the Pacific Ocean and onto adjoining shorelines (the “Incident”).  As a result 

of the Incident, the United States, the State Agencies, Municipal Plaintiffs and other 

governmental entities including the East Bay Regional Park District (“EBRPD”) responded and 

incurred Removal Costs and other damages.

B. Oil from the Incident caused injuries to Natural Resources, including birds, fish, 

and their habitats, and also had an impact upon recreational uses of Natural Resources and other 

public resources.  The Trustees for the Natural Resources injured by the Incident include DOI, 

NOAA, CDFG, and CSLC.  DOI and NOAA are designated Trustees pursuant to subpart G of 

the National Oil and Hazardous Substances Pollution Contingency Plan (“NCP”)(40 C.F.R. 

§§ 300.600, et seq.) and Executive Order 12580 (3 C.F.R., 1987 Comp. p. 193, 52 Fed. Reg. 

2923 (January 23, 1987) as amended by Executive Order 12777 (56 Fed. Reg. 54757 (October 

19, 1991)).  Additionally, DOI and NOAA have authority under the Park System Resources 

Protection Act (“PSRPA”), 16 U.S.C. §§ 19jj - 19jj-4, the National Marine Sanctuaries Act 

(“NMSA”), 16 U.S.C. §§ 1431-1445b, the Oil Pollution Act of 1990 (“OPA”), 33 U.S.C. 

§§ 2701-2761, and maritime law, insofar as they may apply, and for response costs and damages 

for injuries to park system and/or marine sanctuary resources and Natural Resources under the 

trusteeship of the United States.  CDFG is a designated Trustee pursuant to Section 1006 (b)(3) 

OPA, 33 U.S.C. § 2706, and subpart G of the NCP and the Governor’s Designation of State 

Natural Resource Trustees under the Comprehensive Environmental Response, Compensation 

and Liability Act of 1980, OPA, and California Health and Safety Code § 25352(c), dated 

October 5, 2007.  Additionally, CDFG has Natural Resource Trustee authority pursuant to 

California Fish and Game Code §§ 711.7 and 1802, and the Lempert-Keene-Seastrand Oil Spill 
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Prevention and Response Act (Government Code §§ 8670.1, et seq.).  CSLC has certain Natural 

Resource Trustee authority pursuant to California Public Resources Code §§ 6216 and 6301.  

The Trustees have jurisdiction over the natural resources impacted by the Incident and have legal 

standing to recover Damages for all injuries to natural resources, including loss of use of such 

natural resources on behalf of the public.  Municipal Plaintiffs assert legal standing to recover for 

loss of use and enjoyment of natural resources, public beaches, and other public resources and 

facilities within and subject to their respective jurisdictions under the Lempert-Keene-Seastrand 

Oil Spill Prevention and Response Act (Government Code §§ 8670.1, et seq.).  

C. After the Incident, DOI, NOAA, CDFG, and CSLC as Trustees for Natural 

Resources injured by the Incident (hereinafter, the “Trustees”) and the Settling Defendants 

entered into a cooperative Natural Resource Damage Assessment process, pursuant to which the 

Trustees and the Settling Defendants jointly and independently planned and conducted a number 

of injury assessment activities.  These activities included gathering and analyzing data and other 

information that the Trustees used to determine and quantify the resource injuries and damages.  

As a result of this process and other activities, the Trustees found that the Incident affected 

mudflats, salt marsh, sandy beaches, rocky intertidal habitat; eelgrass, and herring; and resulted 

in lost recreation.  The Trustees also determined that the Incident killed birds, including 

Marbeled Murrelets.  The Settling Defendants contest some of the Trustees’ findings and 

determinations.  By entering this Consent Decree, the Defendants do not admit or agree that all 

of the Trustees’ findings and determinations are accurate.

D. On March 14, 2008, the United States filed an amended verified complaint under 

provisions of the NMSA, 16 U.S.C. §§ 1431, et seq., OPA, 33 U.S.C. §§ 2701, et seq., the 

PSRPA, 16 U.S.C. § 19jj, et seq., and the Clean Water Act (“CWA”), 33 U.S.C. § 1321(b)(7), 

Case3:07-cv-06045-SC   Document199-1   Filed09/19/11   Page8 of 64Case3:07-cv-06045-SC   Document215-1   Filed01/27/12   Page8 of 64



United States of America vs. M/V Cosco Busan – Civil Action No. C 07-6045(SC) –
Consent Decree

5

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

against Defendants M/V COSCO BUSAN, in rem; John J. Cota, in personam; and the Settling 

Defendants.

E. On January 7, 2009, the State Agencies filed a civil complaint in the Superior 

Court of the State of California in and for the County of San Francisco against, inter alia,

Settling Defendants.  The complaint includes causes of action for Natural Resource damages and 

civil liabilities brought under California Government Code §§ 8670.53, 8670.56.5, subdivision 

(h), 8670.66, subdivision (a)(3), and 8670.66, subdivision (b); California Fish and Game Code 

§§ 2014, 5650, 5650.1, and 12016; OPA, supra, §§ 1002 and 1006; California Water Code 

§ 13350; California Public Resources Code, § 6224.1; California Civil Code, §§ 3479, 3484, and 

3480; and common law theories of negligence.  On April 3, 2009, Settling Defendants removed 

the action to federal court (CV09-01469) which was then related to this action.

F. On December 10, 2007, CCSF filed a civil complaint in San Francisco County 

Superior Court against, inter alia, Settling Defendants and Other Defendants.  In that action, 

which the City of Richmond joined as a plaintiff in the first amended complaint, and which was 

later transferred to the Monterey County Superior Court, Municipal Plaintiffs seek, among other 

things, damages and injunctive relief under the Lempert-Keene-Seastrand Oil Spill Prevention 

and Response Act, Government Code §§ 8670.1, et seq.; and under common law theories of 

negligence, nuisance, trespass, unjust enrichment; and unfair business practices.  Concurrently 

with the lodging of this Consent Decree, the Municipal Plaintiffs will file an action in this Court 

asserting claims similar to those that they assert in state court.

G. Settling Defendants Regal Stone Limited and Fleet Management Ltd. filed 

complaints and third party actions against certain third-parties, seeking contribution from them. 

The third-parties were Dr. Charles Calza; Dr. Alan Smoot; Dr. Eugene Belogorsky; the North 

Bay Sleep Medicine Institute, Inc.; Patty Tucker; Longs Drug Stores California, LLC; Longs 
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Drug Stores, LLC; Longs Drug Stores Corporation; CVS Caremark Corporation; Louie Chester; 

the San Francisco Bar Pilots; the San Francisco Bar Pilots Benevolent Association; Peter 

McIsaac and Russell Nyborg.  

H. The Parties agree, and the Court, by entering this Consent Decree, finds that this 

Consent Decree has been negotiated by the Parties in good faith, that it is intended to avoid 

litigation among the Parties and that it is fair, reasonable, and in the public interest.

NOW THEREFORE, with the Consent of the Parties, IT IS HEREBY ADJUDGED, 

ORDERED AND DECREED as follows:

III.

1. This Court has jurisdiction over the subject matter of this action pursuant to, inter 

alia, 28 U.S.C. §§ 1331, 1345, 1355 & 1367; OPA, 33 U.S.C. §§ 2702(a), (b)(1)(A) & (b)(2)(A), 

2706, 2717(b); NMSA, 16 U.S.C. §§ 1437(d), 1443(c); PSRPA, 16 U.S.C. § 19jj-2(a), and the 

CWA, 33 U.S.C. § 1321(b)(7)(E).  Venue is proper in this Court pursuant to, inter alia, 28

U.S.C. §§ 1391(b), (c) and 1395(a), 33 U.S.C. § 2717(b) and 16 U.S.C. § 1540(a)(1), because 

Settling Defendants did business in, and the Incident occurred in, this judicial district.  The Court 

has personal jurisdiction over Settling Defendants and the Other Defendants for this particular 

action, and each Party does not contest the Court’s jurisdiction and does not contest the propriety 

of venue in this judicial district for the purposes of this Consent Decree. 

JURISDICTION AND VENUE

IV.

2. The obligations of this Consent Decree apply to and are binding upon the 

Plaintiffs, and each of them, and upon Settling Defendants and Other Defendants, and each of 

them, and any of Plaintiffs’ and/or Settling Defendants’ and Other Defendants’, successors, 

assigns, insurers or other entities or persons otherwise bound by law.

APPLICABILITY
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V.

3. Terms used in this Consent Decree that are defined in OPA or in regulations 

promulgated pursuant to OPA shall have the meanings assigned to them in OPA or in such 

regulations, unless otherwise provided in this Consent Decree.  Whenever the terms set forth 

below are used in this Consent Decree, the following definitions shall apply:

DEFINITIONS

a. “Complaint” or “Complaints” shall mean one or more of the civil 

complaints filed in this action or in Municipal Plaintiffs’ action by the 

Plaintiffs.

b. “Entry of the Consent Decree” or “Entry” shall be the date upon which 

this Consent Decree is entered by the Court or motion to enter the Consent 

Decree is granted, whichever occurs first, as recorded on the Court’s 

docket.  

c. “Incident” shall mean the occurrence described in Section II A. 

(Introduction) of this Consent Decree, said occurrence including the 

allision of M/V COSCO BUSAN with the Bay Bridge including, but not 

limited to, the discharge of oil into navigable waters and onto adjoining 

shorelines.

d. “Interest” shall accrue at the most recent interest rate determined pursuant 

to 28 U.S.C. § 1961.  Interest shall begin accruing on the Settlement 

Payment on July 1, 2010.  Interest does not accrue however with respect to 

One Hundred Forty Three Thousand and Thirty Three dollar ($143,033) 

which represents an allocation for the National Park Service to remove oil 
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from three (3) historic vessels located at San Francisco Maritime National 

Historic Park.

e. “Natural Resource” and “Natural Resources” shall mean land, fish, 

wildlife, biota, air water, ground water, drinking water supplies, and other 

such resources belonging to, managed by, held in trust by, appertaining to, 

or otherwise controlled by the United States (including “park system 

resources” as defined at 16 U.S.C. § 19jj(d) and marine “sanctuary 

resources” as defined at 16 U.S.C. § 1432(8)) and/or the State of 

California, and shall also mean the services provided by such resources to 

other resources or to humans.

f. “Natural Resource Damage Assessment” shall mean the process of 

collecting, compiling, and analyzing information, statistics, or data 

through prescribed methodologies to determine damages for injuries to 

Natural Resources.

g. “Natural Resource Trustees” or “Trustees” shall mean those federal and 

state agencies or officials designated or authorized pursuant to the CWA, 

OPA, and/or applicable state law to act as Trustees for the Natural 

Resources belonging to, managed by, controlled by, or appertaining to the 

United States or the State of California.  Specifically, as used in this 

Consent Decree, the Trustees are DOI, NOAA, CDFG, and CSLC.

h. “Paragraph” shall mean a portion of this Consent Decree identified by an 

Arabic numeral.
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i. “Plaintiffs” shall mean the parties designated in IA through IC, above 

including the United States, the State Agencies, and Municipal Plaintiffs.

j. “Removal Costs” and “Damages” shall have the meanings ascribed to 

them pursuant to §§ 1001(5), 1001(31) and 1002(b) of OPA, 

33 U.S.C. §§ 2701(5), 2701(31) and 2702(b), 16 U.S.C. § 1432 of NMSA, 

16 U.S.C. § 19jj of PSRPA, and Government Code § 8670.56.5(h).

k. “Restore” or “Restoration” shall mean any action or combination of 

actions to restore, rehabilitate, replace or acquire the equivalent of any 

Natural Resource and services, including recreational opportunities that 

were injured, lost, or destroyed as a result of the Incident.  

l. “Section” shall mean a portion of this Consent Decree identified by a 

roman numeral.  

m. “Settlement Payment” shall mean the sum total of the payments cited in 

Section VII (Distribution of Settlement Payment and Other Payments) 

together with accrued Interest as of the day of payment.  Interest accrued 

on the Settlement Payment shall be applied proportionately to the 

payments described in Paragraphs 5 – 15 of this Consent Decree.  

Settlement Payment shall not include “New Costs.” 

n. “State Agencies” shall mean CDFG, RWQCB, and CSLC.  The State 

Agencies do not include any entity or political subdivision of the State of 

California other than those agencies herein designated “the State 

Agencies.”
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o. “State Trustees” shall mean CDFG and CSLC in their capacities as natural 

resource trustees to claim natural resource damages (“NRD”), including 

assessment costs on behalf of the People of the State of California.

p. “Third Party Defendants” shall mean Dr. Charles Calza; Dr. Alan Smoot, 

Dr. Eugene Belogorsky; the North Bay Sleep Medicine Institute, Inc.; 

Patty Tucker; Longs Drug Stores California, LLC; Longs Drug Stores, 

LLC; Longs Drug Stores Corporation; CVS Caremark Corporation; Louie 

Chester; the San Francisco Bar Pilots; the San Francisco Bar Pilots 

Benevolent Association; Peter McIsaac and Russell Nyborg.

q. “United States” shall mean the United States of America, including its 

departments, agencies, and instrumentalities and includes DOI, NOAA, 

USCG, NPFC, and OSLTF.

VI.

4. Within fifteen (15) business days after the Effective Date, Settling Defendants 

shall pay the Settlement Payment, pursuant to Section VII (Distribution of Settlement Payment 

and Other Payments).  Settling Defendants shall simultaneously send written notice of payment 

and a copy of any transmittal documentation to the Parties in accordance with Section XIV 

(Notices) of this Consent Decree.

SETTLEMENT PAYMENT

VII. DISTRIBUTION OF SETTLEMENT PAYMENT AND OTHER PAYMENTS

5. The sum of $23,389,033.00 (twenty-three million three hundred eighty-nine 

thousand thirty-three dollars) together with a proportionate share of the Interest accrued on the 

Settlement Payment shall be paid to DOI.  Such payment shall be used by the Trustees for the 

purposes set forth in Section VIII (Trustees’ Management and Applicability of Joint NRD 

Funds).  Settling Defendants shall make such payment by Electronic Funds Transfer (“EFT”) to 

Case3:07-cv-06045-SC   Document199-1   Filed09/19/11   Page14 of 64Case3:07-cv-06045-SC   Document215-1   Filed01/27/12   Page14 of 64



United States of America vs. M/V Cosco Busan – Civil Action No. C 07-6045(SC) –
Consent Decree

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the United States Department of Justice in accordance with instructions that the Financial 

Litigation Unit of the U.S. Attorney’s Office for the Northern District of California shall provide 

to Settling Defendants following Entry of this Consent Decree by this Court.  At the time of 

payment, Settling Defendants shall simultaneously send written notice of payment and a copy of 

any transmittal documentation to the Parties in accordance with Section XIV (Notices) of this 

Consent Decree and to:  

Department of the Interior
Natural Resource Damage Assessment and Restoration Program
Attention:  Restoration Fund Manager
1849 “C” Street, N.W. Mail Stop 4449
Washington, D.C.  20240

The EFT and transmittal documentation shall reflect that the payment is being made to the 

Department of the Interior Natural Resources Damage Assessment and Restoration Fund, 

Account Number 0520 (“CB OIL SPILL NRD Account”).  DOI will maintain these funds as a 

segregated account within the CB OIL SPILL NRD Account.

6. The sum of $7,260,000.00 (seven million two hundred sixty thousand dollars) 

together with a proportionate share of the Interest accrued on the Settlement Payment shall be 

paid to the National Fish and Wildlife Foundation (“NFWF”), on behalf of the State Trustees for 

deposit into the San Francisco Bay Shoreline Parks and Recreational Use Account established by 

NFWF.  Payment shall be made by trust check, certified check, or money order payable to the 

National Fish and Wildlife Foundation.  At the time of payment, Settling Defendants shall 

simultaneously send written notice of payment and a copy of any transmittal documentation to 

the Parties in accordance with Section XIV (Notices) of this Consent Decree.  The check or 

money order shall be sent by certified mail to:
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The California Department of Fish and Game
Office of Spill Prevention and Response
Attn:  Katherine Verrue-Slater, Staff Counsel III
1700 “K” Street, Suite 250
Sacramento, California  95811

The check shall reference the CB OIL SPILL and reflect that it is a payment to the San Francisco 

Bay Shoreline Parks and Recreational Use Account.  The San Francisco Bay Shoreline Parks and 

Recreational Use Account shall be managed in accordance with Attachment A (Memorandum of 

Understanding with NFWF) and shall be used by the Trustees for the purposes set forth in 

Section VIII (Trustee’s Management and Applicability of Joint NRD Funds).  

7. The sum of $1,125,000.00 (one million one hundred twenty-five thousand dollars) 

together with a proportionate share of the Interest accrued on the Settlement Payment shall be 

paid to CCSF for deposit into the Cosco Busan Recreational Use Account established by CCSF.  

Payment is to be made by check, certified check, or money order payable to City and County of 

San Francisco - City Attorney’s Office, and sent by certified mail to:

Thomas Lakritz
Deputy City Attorney
Office of San Francisco City Attorney
City Hall, Room 234
Dr. Carlton B. Goodlett Place
San Francisco, California  94102-4682

At the time of payment, Settling Defendants shall simultaneously send written notice of 

payment and a copy of any transmittal documentation to the Parties in accordance with Section 

XIV (Notices) of this Consent Decree.  Payments made pursuant to this Paragraph shall be used 

to implement appropriate restoration projects, in accordance with applicable law, that will be 

located within the geographic boundaries of CCSF.  The Trustees and CCSF will work 

cooperatively to identify such appropriate restoration projects.
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8. The sum of $669,000.00 (six hundred sixty-nine thousand dollars) together with a 

proportionate share of the Interest accrued on the Settlement Payment shall be paid to City of 

Richmond for deposit into the Cosco Busan Recreational Use Account established by City of 

Richmond.  Payment is to be made by check, certified check, or money order payable to City of 

Richmond - City Attorney’s Office, and sent by certified mail to:

K. Scott Dickey
Chief Deputy City Attorney
Richmond City Attorney's Office 
450 Civic Center Plaza, Third Floor
Richmond, California  94804

At the time of payment, Settling Defendants shall simultaneously send written notice of 

payment and a copy of any transmittal documentation to the Parties in accordance with Section 

XIV (Notices) of this Consent Decree.  Payments made pursuant to this Paragraph shall be used 

to implement appropriate restoration projects, in accordance with applicable law, that will be 

located within the geographic boundaries of the City of Richmond.  The Trustees and City of 

Richmond will work cooperatively to identify such appropriate restoration projects.

9. The sum of $129,682.60 (One hundred twenty-nine thousand six hundred eighty-

two dollars and sixty cents) together with a proportionate share of the Interest accrued on the 

Settlement Payment shall be paid to DOI, Natural Resource Damage Assessment and Restoration 

Fund, Account Number 0520 CB NRD Account, for reimbursement of its unpaid Natural 

Resource Damage Assessment costs through December 31, 2010, associated with the Incident.  

Payment shall be made by EFT to the United States Department of Justice in accordance with 

instructions that the Financial Litigation Unit of the U.S. Attorney’s Office for the Northern 

District of California shall provide to Settling Defendants.  At the time of payment, Settling 
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Defendants shall simultaneously send written notice of payment and a copy of any transmittal 

documentation to the Parties in accordance with Section XIV (Notices) of this Consent Decree.

10. The sum of $2,855,464.15 (two million eight hundred fifty-five thousand four 

hundred sixty-four dollars and fifteen cents) together with a proportionate share of the Interest 

accrued on the Settlement Payment shall be paid to NOAA, Damage Assessment and Restoration 

Revolving Fund Cosco Busan Account, for reimbursement of its unpaid Natural Resource 

Damage Assessment costs through March 13, 2010, associated with the Incident.  Payment shall 

be made by EFT to the United States Department of Justice in accordance with instructions that 

the Financial Litigation Unit of the U.S. Attorney’s Office for the Northern District of California 

shall provide to Settling Defendants.  At the time of payment, Settling Defendants shall 

simultaneously send written notice of payment and a copy of any transmittal documentation to 

the Parties in accordance with Section XIV (Notices) of this Consent Decree.

11. The sum of $4,212,511.23 (four million two hundred twelve thousand five

hundred eleven dollars and twenty three cents) together with a proportionate share of the Interest 

accrued on the Settlement Payment shall be transferred via EFTs through the United States 

Department of Justice for disbursement to the Oil Spill Liability Trust Fund (“OSLTF”), 

Account Number FPN A08003, according to instructions to be obtained by defendants from the 

Dept. of Justice, Torts Branch, Civil Division.  At the time of payment, Settling Defendants shall 

simultaneously send written notice of payment and any transmittal documentation to the Parties 

in accordance with Section XIV (Notices) of this Consent Decree. 

12. The sum of $2,660,290.78 (two million six hundred sixty thousand two hundred 

ninety dollars and seventy eight cents) together with a proportionate share of the Interest accrued 

on the Settlement Payment shall be paid to CDFG for reimbursement of unpaid response and 
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Natural Resource Damage Assessment costs through April 30, 2011, associated with the 

Incident.  Payment is to be made by trust check, certified check, or money order payable to the 

State of California Department of Fish and Game.  At the time of payment, Settling Defendants 

shall simultaneously send written notice of payment and a copy of any transmittal documentation 

to the Parties in accordance with Section XIV (Notices) of this Consent Decree.  The check or 

money order shall be sent by certified mail to:

State of California Department of Fish and Game
Office of Spill Prevention and Response
Attn:  Katherine Verrue-Slater, Staff Counsel III
1700 “K” Street, Suite 250
Sacramento, California  95811

The check shall reference the CB OIL SPILL and reflect that it is a payment to the Oil Spill 

Response Trust Fund pursuant to Government Code § 8670.47.5.

13. The sum of $8,523.08 (eight thousand five hundred twenty three dollars and eight 

cents) together with a proportionate share of the Interest accrued on the Settlement Payment shall 

be paid to CSLC for reimbursement of unpaid response and Natural Resource Damage 

Assessment costs through January 6, 2011, associated with the Incident.  Payment is to be made 

by trust check, certified check, or money order payable to the State of California State Lands 

Commission.  The check or money order shall be sent by certified mail to:

Jessica Rader, Kathryn Colson, Staff Counsel
California State Lands Commission
100 Howe Avenue, Suite 100 South
Sacramento, California  95825-8202

The check shall reference the CB OIL SPILL and reflect that it is a payment to the Oil Spill 

Response Trust Fund pursuant to Government Code § 8670.47.5.  At the time of payment, 

Settling Defendants shall simultaneously send written notice of payment and a copy of any 
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transmittal documentation to the Parties in accordance with Section XIV (Notices) of this 

Consent Decree.

14. The total sum of $1,250,000.00 (one million two hundred fifty thousand dollars) 

together with a proportionate share of the Interest accrued on the Settlement Payment shall be 

paid to CDFG and RWQCB to resolve Settling Defendants’ civil liabilities, associated with or 

arising out of the Incident.  At the time of payment, Settling Defendants shall simultaneously 

send written notice of payment and a copy of any transmittal documentation to the Parties in 

accordance with Section XIV (Notices) of this Consent Decree.

a. Such payment shall be made as follows: 

i. Payment of $500,000.00 (five hundred thousand dollars) together 

with a proportionate share of the Interest accrued on the Settlement Payment for a RWQCB 

Supplemental Environmental Project for San Francisco Bay herring stock assessment, 

management, and research.  The payment will be made to the San Francisco Bay Herring 

Research Association and shall be used only for the purposes set forth in Attachment B to this 

Consent Decree.  A portion of these funds may be transferred to a Department of Fish and Game 

Mitigation and Protection Expendable Funds Account, established pursuant to the provisions of 

Fish and Game Code section 13014, for uses consistent with the provisions of Attachment B if 

the San Francisco Bay Herring Research Association and CDFG deem such transfer necessary or 

beneficial for implementation of the Supplement Environmental Project.

ii. Payment of $350,000.00 (three hundred fifty thousand dollars) 

together with a proportionate share of the Interest accrued on the Settlement Payment to 

RWQCB.
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iii. Payment of $400,000.00 (four hundred thousand dollars) together 

with a proportionate share of the Interest accrued on the Settlement Payment to CDFG. 

b. The payments due to CDFG are to be made by trust check, certified check, 

or money order payable to the State of California Department of Fish and Game.  The check(s) 

or money order(s) shall be sent by certified mail to:

State of California Department of Fish and Game
Office of Spill Prevention and Response
Attn:  Katherine Verrue-Slater, Staff Counsel III
1700 “K” Street, Suite 250
Sacramento, California  95811

The check(s) shall reference the CB OIL SPILL and reflect that they are payments to the Fish 

and Wildlife Pollution Account or Special fund #0942 – Fish and Game Mitigation Habitat 

Enhancement.  CDFG shall deposit the $400,000.00 (four hundred thousand dollars) plus Interest 

identified in subparagraph 14.a(iii) as follows:  $200,000.00 (two hundred thousand dollars) 

together with half the Interest received pursuant to subparagraph 14.a(iii) into the Oil Pollution 

Administration Subaccount within the Fish and Wildlife Pollution Account, and $200,000.00 

(two hundred thousand dollars) together with half the Interest received pursuant to subparagraph 

14.a(iii) into the Oil Pollution Response and Restoration Subaccount within the Fish and 

Wildlife Pollution Account.    

c. The payment to the San Francisco Bay Herring Research Association is to 

be made by trust check, certified check, or money order payable to the San Francisco Bay 

Herring Research Association.  The check or money order shall be sent by certified mail to:

The San Francisco Bay Herring Research Association
ATTENTION: Nick Sohrakoff
P.O. Box 246
Wheatland, California  95692
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The check shall reference the CB OIL SPILL and reflect that it is a payment to the San Francisco 

Bay Herring Research Association to fund only expenses associated with the Supplemental 

Environmental Project described in Attachment B to this Consent Decree.  

d. The payment due to RWQCB is to be made by trust check, certified check, 

or money order payable to the State Water Resources Control Board Waste Discharge Permit 

Fund.  The check or money order shall be sent by certified mail to:

California Regional Water Quality Control Board, San Francisco
Bay Region
Attn:  Christian Carrigan, Staff Counsel III
1001 I Street 
P.O. Box 100
Sacramento, California  95812

The check shall reference the CB OIL SPILL and reflect that it is a payment to the State Water 

Resources Control Board Waste Discharge Permit Fund. 

15. The sum of $915,914.65 (nine hundred fifteen thousand nine hundred fourteen 

dollars and sixty-five cents) together with a proportionate share of the Interest accrued on the 

Settlement Payment shall be paid to CCSF for unreimbursed CCSF attorneys fees and costs as of 

June 09, 2010.  Payment is to be made by check, certified check, or money order payable to City 

and County of San Francisco - City Attorney’s Office, and sent by certified mail to:

Thomas Lakritz
Deputy City Attorney
Office of San Francisco City Attorney
City Hall, Room 234
Dr. Carlton B. Goodlett Place
San Francisco, California  94102-4682

At the time of payment, Settling Defendants shall simultaneously send written notice of payment 

and a copy of any transmittal documentation to the Parties in accordance with Section XIV 

(Notices) of this Consent Decree.
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16. Within one hundred twenty (120) days following the date of Entry, DOI, NOAA, 

USCG, CDFG, CSLC, Municipal Plaintiffs, and East Bay Regional Park District (“EBRPD”)1

East Bay Regional Park District
Attn:  Carol R. Victor, Assistant District Counsel
P. O. Box 5381
Oakland, California  94605

may submit invoices and supporting documentation to Settling Defendants for any unreimbursed 

Natural Resource Damage Assessment Costs, Removal Costs, response costs, or other 

unreimbursed appropriate costs resulting from the Incident that they have incurred through the 

date of Entry (“New Costs”).  Settling Defendants shall pay all uncontested New Costs within 

sixty (60) days of the receipt of each invoice and its supporting documentation in accordance 

with the payment instructions described in Section VII (Distribution of Settlement Payment and 

Other Payments).  Payment for any New Costs owed to EBRPD is to be made certified check or 

money order payable to the East Bay Regional Park District.  The check or money order shall be 

sent by certified mail to:

17. Settling Defendants may object to payment of any New Costs if they claim that 

DOI, NOAA, CDFG, CSLC, Municipal Plaintiffs, or EBRPD has made an accounting error or if 

they allege that a cost item that is included represents a cost that is not a Natural Resource 

Damage Assessment cost, response cost, Removal Cost, or other appropriate cost.  Such 

objection shall be made in writing within sixty (60) days of receipt of the invoice and must be 

sent to DOI (if DOI’s New Costs are being disputed), NOAA (if NOAA’s New Costs are being 

disputed), CDFG (if CDFG’s New Costs are being disputed), CSLC (if CSLC’s New Costs are 

being disputed), Municipal Plaintiffs (if Municipal Plaintiffs’ New Costs are being disputed), or 

1 EBRPD actively participated in certain injury assessment activities as a technical adviser to the Trustees.

Case3:07-cv-06045-SC   Document199-1   Filed09/19/11   Page23 of 64Case3:07-cv-06045-SC   Document215-1   Filed01/27/12   Page23 of 64



United States of America vs. M/V Cosco Busan – Civil Action No. C 07-6045(SC) –
Consent Decree

20

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EBRPD (if EBRPD’s New Costs are being disputed) pursuant to Section XIV (Notices).  Any 

such objection shall specifically identify the contested New Costs and the basis for the objection.

18. If Settling Defendants object to any New Costs as set forth in the preceding 

Paragraph such objection shall be, in the first instance, the subject of informal negotiations 

between, DOI, NOAA, CDFG, CSLC, Municipal Plaintiffs, or EBRPD and Settling Defendants.  

Such period of informal negotiations shall not extend beyond twenty (20) days after the date that 

written notice of an objection to New Costs is sent to either DOI, NOAA, CDFG, CSLC, 

Municipal Plaintiffs, or EBRPD unless otherwise agreed to in writing by the Parties.  If informal 

negotiations do not result in resolution of the objection, the Settling Defendants shall pay the 

New Costs that were the subject to the objection within thirty (30) days of the conclusion of the 

informal negotiations, unless the Settling Defendants exercise their right to petition the Court in 

accordance with this Paragraph.  The Settling Defendants may petition the Court within thirty 

(30) days of the end of the informal negotiation period for resolution of the objection.  Further 

briefing and argument on the petition will comply with the requirements of the Court.

VIII. TRUSTEES’ MANAGEMENT AND APPLICABILITY OF
JOINT NRD FUNDS

19. DOI shall, in accordance with law, manage and invest funds in the CB OIL 

SPILL NRD Account, paid per Paragraph 5, and any return on investments or interest accrued on 

the CB OIL SPILL NRD Account for use by the Natural Resource Trustees in connection with 

Restoration of Natural Resources affected by the Incident.  DOI shall not make any charge 

against the CB OIL SPILL NRD Account for any investment or management services provided.

20. DOI shall hold all funds in the CB OIL SPILL NRD Account, including return on 

investments or accrued interest, subject to the provisions of this Consent Decree.  
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21. The Natural Resource Trustees commit to the expenditure of the funds set forth in 

Paragraphs 5 and 6 (except for $143,033, which will be allocated to the NPS to remove oil from 

3 historic vessels located at the San Francisco Maritime National Historic Park) for the design, 

implementation, permitting (as necessary), monitoring, and oversight of Restoration projects and 

for the costs of complying with the requirements of the law to conduct a Restoration planning 

and implementation process.  The Natural Resource Trustees will use the funds to Restore, 

rehabilitate, replace or acquire the equivalent of any Natural Resource and its services, including 

lost human use of such services, injured, lost, or destroyed as a result of the Incident and for the 

oversight of these Restoration projects.

22. The allocation of funds for specific projects or categories of projects will be 

contained in a Restoration Plan prepared and implemented jointly by the Trustees, for which 

public notice, opportunity for public input, and consideration of public comment will be 

provided.  The Trustees jointly retain the ultimate authority and responsibility to use the funds in 

the CB OIL SPILL NRD Account to Restore Natural Resources in accordance with applicable 

law, this Consent Decree, and any memorandum or other agreement among them. 

IX. TRUSTEES’ MANAGEMENT OF RECREATIONAL USE FUNDS NOT 
ATTRIBUTABLE TO PORTIONS OF THE NATIONAL PARK SERVICE OR 

MUNICIPAL PLAINTIFFS

23. The State Trustees shall allocate the funds in the Cosco Busan Recreational Use 

Account held by NFWF for projects providing human use benefits and for the oversight of these 

projects in accordance with a Restoration Plan prepared and implemented jointly by the Trustees, 

this Consent Decree, and in accordance with applicable law and any Trustee memorandum or 

other agreement.
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X.

24. If Settling Defendants fail to pay the Settlement Payment as required by Section 

VII (Distribution of Settlement Payment and Other Payments) of this Consent Decree, Settling 

Defendants shall pay to the party to whom that payment should have been made a stipulated 

penalty of $5,000 (five thousand dollars) for each day that any such payment is late.  In the event 

that there is a failure to pay more than one party, the Settling Defendants shall pay a maximum 

stipulated penalty of $10,000 (ten thousand dollars) for each day that any such payments are late, 

such sum to be divided proportionately among the parties to whom the payments are delayed.  

STIPULATED PENALTIES

25. If Settling Defendants fail to pay New Costs as required by Section VII 

(Distribution of Settlement Payment and Other Payments) of this Consent Decree, Settling 

Defendants shall pay to the party to whom that payment should have been made a stipulated 

penalty of fifteen (15) percent of the unpaid New Costs.  In the event of a dispute, the fifteen 

(15) percent stipulated penalty shall accrue on the amount determined to be owed by the Settling 

Defendants, and shall be paid within fifteen (15) days of resolution of the dispute.  

26. Any stipulated penalties, as described above, owing to the United States shall be 

paid by EFT in accordance with instructions to be provided by the Financial Litigation Unit of 

the U.S. Attorney’s Office for the Northern District of California.  Payment of stipulated 

penalties shall be accompanied by transmittal correspondence stating that any such payment is 

for late payment of amount(s) due under this Consent Decree and shall reference DOJ Number 

90-5-1-1-09349, the case name, and civil action number.  

27. Any stipulated penalties, as described above, owing to the State Agencies shall be 

paid by trust check, certified check, or money order payable to the California Department of Fish 

and Game and/or the California Regional Water Quality Control Board, San Francisco Bay 
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Region as the case may be.  Payment of stipulated penalties shall be accompanied by transmittal 

correspondence stating that any such payment is for late payment of amount(s) due under this 

Consent Decree.  The check or money order shall be sent by certified mail to:

As to CDFG:
State of California Department of Fish and Game
Office of Spill Prevention and Response
Attn:  Katherine Verrue-Slater, Staff Counsel III
1700 “K” Street, Suite 250
Sacramento, California  95811

As to RWQCB:
California Regional Water Quality Control Board, San Francisco
Bay Region
Attn:  Christian Carrigan, Staff Counsel III
1001 I Street
P.O. Box 100
Sacramento, California  95812

28. Any stipulated penalties, as described above, owing to CCSF shall be paid by 

trust check, certified check, or money order payable to City and County of San Francisco - City 

Attorney’s Office.  Payment of stipulated penalties shall be accompanied by transmittal 

correspondence stating that any such payment is for late payment of amount(s) due under this 

Consent Decree.  The check or money order shall be sent by certified mail to:

Thomas Lakritz
Deputy City Attorney
Office of San Francisco City Attorney
City Hall, Room 234
Dr. Carlton B. Goodlett Place
San Francisco, California  94102-4682

29. Any stipulated penalties, as described above, owing to EBRPD shall be paid by 

trust check, certified check, or money order payable to East Bay Regional Park District.  

Payment of stipulated penalties shall be accompanied by transmittal correspondence stating that 
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any such payment is for late payment of amount(s) due under this Consent Decree.  The check or 

money order shall be sent by certified mail to:

East Bay Regional Park District
Attn: Carol R. Victor, Assistant District Counsel
P.O. Box 5381
Oakland, California  94605

30. Settling Defendants shall not deduct any stipulated penalties paid under this 

Section X (Stipulated Penalties) in calculating their federal or state income taxes.

31. If Settling Defendants fail to pay stipulated penalties according to the terms of

this Consent Decree, Settling Defendants shall be liable for interest on such penalties, as 

provided for in 28 U.S.C. § 1961, accruing as of the date payment became due.

XI. ACCEPTANCE OF RESPONSIBILITY OF RESPONSIBLE PARTIES 
UNDER OPA

32. Pursuant to the requirements of Section 1017(f)(2) of OPA, 33 U.S.C. 

§ 2717(f)(2), Settling Defendants acknowledge and stipulate, for purposes of giving effect to this 

Consent Decree and to satisfy the requirements of §1017(f)(2) of OPA, 33 USC § 2717(f)(2), 

that they are Responsible Parties for the Incident within the meaning of OPA, and within the 

meaning of Government Code § 8670.3(z)(2).

XII.

33. Expressly subject to the exception specified in Paragraph 34 below, effective 

upon Settling Defendants’ full performance of their payment obligations required by this 

Consent Decree, this Consent Decree shall resolve any and all administrative and civil claims of 

Plaintiffs, and any of them, for Removal Costs, response costs, and for Damages for injury to, 

destruction of, loss of, or lost use of Natural Resources arising from the Incident, including 

Natural Resource Damage Assessment and Restoration costs associated with the Incident, as 

EFFECT OF SETTLEMENT
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provided for by Section 1002(b) of OPA, 33 U.S.C. § 2702(b), 16 U.S.C. §§ 1436-1437, 16

U.S.C. § 19jj 1(a) – 1(b), Government Code §§ 8670.53, 8670.56.5, subdivision (h), Fish and 

Game Code §§ 2014, 12016, Public Resources Code § 6224.1, and Civil Code §§ 3479, 3484, 

and 3480.  In addition, this Consent Decree shall resolve Settling Defendants’ and the Other 

Defendants’ civil liabilities pursuant to Fish and Game Code §§ 5650 and 5650.1, Government 

Code § 8670.66, subdivisions (a)(3) and (b), and Water Code § 13350.  Finally, this Consent 

Decree shall resolve Settling Defendants’ and the Other Defendants’ civil liabilities for damages, 

injunctive relief and penalties under the Lempert-Keene-Seastrand Oil Spill Prevention and 

Response Act; California Government Code §§ 8670.1, et seq.; any applicable common law 

theories of negligence, nuisance, trespass, unjust enrichment; and California Business and 

Professions Code §§ 17200, et seq. for unfair business practices.

34. Notwithstanding Paragraph 33 or any other provision of this Decree, and pursuant 

to 33 U.S.C. § 2715(c) and the Acceptance set forth in Section XI (Acceptance of Responsibility 

of Responsible Parties Under OPA) above, the United States expressly reserves, and the Settling 

Defendants and Other Defendants expressly acknowledge, the right of the United States to 

institute proceedings, take to judgment thereon, and collect such judgment(s) thereon as against 

the Settling Defendants and the Other Defendants in this action, to seek and recover Removal 

Costs and/or Damages resulting from the Incident based on claims submitted to or filed against 

the United States, including claims against the OSLTF, after the date when this Decree is lodged 

with this Court, which claims indicate that there are, or may be, such removal claims and 

Removal Costs and/or Damages that have not been submitted to or filed with the United States, 

including the OSLTF, as of the date when this Decree is lodged with this Court.  Settling 
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Defendants and Other Defendants reserve all defenses as to substantive claims pursued in any 

such proceeding.

35. Subject to the immediately following Paragraph of this Consent Decree, Settling 

Defendants and the Other Defendants hereby covenant not to sue and agree not to assert any 

claims or causes of action of any nature against the United States, the State Agencies, or 

Municipal Plaintiffs, under federal, state, or local law arising out of or relating to the Incident.  

Settling Defendants also agree to dismiss with prejudice the following actions and complaints 

against State of California defendants other than the State Agencies:  (1) the Sacramento County 

Superior Court action titled Regal Stone Limited v. The People of the State of California,

Sacramento County Superior Court Case No. 34-2009-00035918-CU-TT-GDS; (2) the third 

party complaint against the State of California/Board of Pilot Commissioners filed by Regal 

Stone and Fleet Management in United States v. M/V COSCO BUSAN, et al., U.S. Dist. Court, 

N. Dist Cal. Case No. C 07 6045 SC.; and (3) all claims/and causes of action against Port Agents 

Nyborg and McIsaac in Regal Stone v. John J. Cota,et al., U.S. Dist. Court, N. Dist Cal. Case 

No. C 08 5098 SC.  As against the United States, any and all suits, actions, claims, 

administrative claims, subrogation claims, cross-claims, counterclaims, third-party complaints, 

and counterclaims of the Settling Defendants and the Other Defendants that were, could have 

been, or could in the future be filed as a result of the Incident, including any claims and causes of 

action asserted against the United States in United States v. COSCO BUSAN, Regal Stone Ltd, et 

al., U.S. Dist. Court, N. Dist Cal. Case No. C 07 6045, shall be, and the same are, dismissed with 

prejudice.  Settling Defendants further agree to release all other claims against the State of 

California (including any presently unknown claims) arising from the Incident.  This release 
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binds all persons or entities affiliated with the M/V COSCO BUSAN, including, but not limited 

to, owners, operators, managers, guarantors, insurers, re-insurers, etc.

36. This Consent Decree does not apply to, nor does it release, any claims brought by 

the State of California by and through the Department of Transportation, nor any counterclaims, 

claims for recoupment or affirmative defenses by any of the Defendants in The People of the 

State of California v. Regal Stone, Ltd., U.S. Dist. Court, N. Dist Cal. Case No. C 08 2268 SC.

37. The Settling Defendants expressly waive their right to file a claim pursuant to 

Sections 1008 and 1013 of OPA, 33 U.S.C. §§ 2708 and 2713, to recover sums claimed to have 

been paid or that may be paid by Settling Defendants arising from or connected with the 

Incident, and waive any claim that Settling Defendants are entitled to limit their liability pursuant 

to § 1004(a) of OPA, 33 U.S.C. § 2704(a).

38. Notwithstanding Paragraph 35 above, nothing in this Consent Decree shall, of 

itself, prohibit or restrict John J. Cota from bringing an administrative proceeding against any 

governmental entity or agency, including the United States Coast Guard, for the sole and 

exclusive purpose of seeking non-monetary relief for the reinstatement, renewal or issuance of 

any professional mariner’s license, it being expressly understood and agreed that such an 

administrative proceeding, if any is filed, shall be limited solely, exclusively, and without 

exception to non-monetary relief, any potential claims of John J. Cota for monetary relief of any 

kind whatsoever as against the United States and other Plaintiffs having been resolved fully, 

completely, and finally pursuant to this Consent Decree.

39. Nothing in Paragraph 38 or in any other Paragraph of this Consent Decree shall in 

any manner be construed, expressly or impliedly, to provide to John J. Cota any greater claims or 

rights against any governmental entity or agency, including the United States and/or the U.S. 
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Coast Guard, than John J. Cota would have had in the event this Consent Decree had not been 

entered by the Court.  Further, in the event that John J. Cota brings an administrative proceeding 

pursuant to the provisions of Paragraph 38 above, nothing in Paragraph 38 or in any other 

Paragraph of this Consent Decree shall in any manner prejudice or limit any defenses, claims, or 

rights of any such governmental entity or agency, including the United States and/or the United 

States Coast Guard, in response to any such administrative proceeding, or an appeal therefrom.

40. Except as provided in Paragraphs 16, 17, 18, 34, and 36 of this Consent Decree, 

the Plaintiffs acknowledge and agree that the payments required under this Consent Decree shall 

fully and completely satisfy all of their claims including but not limited to claims for damages, 

losses, penalties and forfeitures arising out of the Incident.  Except for claims described in 

Paragraph 35, Settling Defendants are fully subrogated, pursuant to 33 U.S.C. 

§ 2715, to all rights, claims, and causes of actions of the Plaintiffs for Removal Costs, Damages 

or other losses resulting from or arising out of the Incident.  Plaintiffs agree that they shall not 

pursue any claims against the Third Party Defendants for any Removal Costs, Damages or other 

losses resulting from or arising out of the Incident.

41. This Consent Decree shall not be construed to create rights in, or grant any cause 

of action to, any third party not a Party to this Consent Decree.

XIII.

42. Plaintiffs shall be entitled to collect from Settling Defendants but not Other 

Defendants the costs (including reasonable attorneys’ fees) incurred in any action necessary to 

collect any portion of the amounts due under Section VI (Settlement Payment), or any stipulated 

penalties due but not paid under Section X (Stipulated Penalties), or Section XII (Effect of 

Settlement).

COSTS
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XIV.

43. Unless otherwise specified herein, whenever modifications, submissions, or 

communications are required by this Consent Decree, they shall be made in writing and 

addressed as follows:

NOTICES

To the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
Box 7611 Ben Franklin Station
Washington, DC  20044-7611
Re: DOJ Number 90-5-1-1-09349

Bradley R. O’Brien
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
301 Howard Street, Suite 1050
San Francisco, California  94105-6607
Re: DOJ Number 90-5-1-1-09349

R. Michael Underhill
Attorney in Charge, West Coast Office
Torts Branch, Civil Division
United States Department of Justice
7th Floor Federal Building, Room 7-5395
P.O. Box 36028
450 Golden Gate Avenue
San Francisco, California  94102-3463
Re: DOJ Number 62-402

To DOI:

Charles McKinley
Assistant Field Solicitor
Department of the Interior
333 Bush Street, Suite 775
San Francisco, California  94104-2806
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To NOAA:

Christopher J. Plaisted
Attorney-Advisor
National Oceanic and Atmospheric Administration 
Office of General Counsel for Natural Resources
501 W. Ocean Blvd, Suite 4470
Long Beach, California  90802

To the State Agencies:

Robert W. Byrne
Supervising Deputy Attorney General
455 Golden Gate Avenue, Suite 1100
San Francisco, California  94102

Christiana Tiedemann
Supervising Deputy Attorney General
1515 Clay Street, 20th Floor
P.O. Box 70550
Oakland, California  94612-0550

To CSLC:

Kathryn Wiens, Staff Counsel
State Lands Commission 
100 Howe Avenue, Suite 100 South
Sacramento, California 95825-8202

To CDFG:

Katherine Verrue-Slater
Staff Counsel III
Stephen Sawyer
Assistant Chief Counsel
Department of Fish and Game
Office of Spill Prevention and Response
1700 “K” Street, Suite 250
Sacramento, California  95811

To RWQCB:

Christian Carrigan
Staff Counsel III
California Regional Water Quality Control Board, SF Bay Region
1001 I Street
P.O. Box 100
Sacramento, California  95812
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To CCSF:

Donald P. Margolis
Thomas S. Lakritz
Deputy City Attorneys
San Francisco City Attorney's Office 
City Hall, Room 234
1 Dr. Carlton B. Goodlett Place
San Francisco, California  94102-4682

To: CITY OF RICHMOND

K. Scott Dickey
Chief Deputy City Attorney
Richmond City Attorney's Office 
450 Civic Center Plaza, Third Floor
Richmond, California 94804

To EBRPD:

East Bay Regional Park District
Attn: Carol R. Victor, Assistant District Counsel
P.O. Box 5381
Oakland, California  94605

To Settling Defendants and M/V COSCO BUSAN :

Joseph A. Walsh II
John Cox
Frances L. Keeler
Keesal, Young & Logan, PC
450 Pacific Avenue
San Francisco, California  90801

To John J. Cota:

Walter G. Coppenrath, Jr.
Coppenrath Jones LLP
400 Oceangate, Suite 400
Long Beach, California  90802

44. Any Party may, by written notice to other Parties, change its designated notice 

recipient or notice address provided above.
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45. Notices submitted pursuant to this Section shall be deemed submitted upon 

mailing, unless otherwise provided in this Consent Decree or by mutual agreement of the Parties 

in writing.

XV.

46. The Effective Date of this Consent Decree shall be the date of the Entry of this 

Consent Decree by the Court.

EFFECTIVE DATE

XVI.

47. The Court shall retain jurisdiction over this case until termination of this Consent 

Decree, for the purpose of effectuating or enforcing compliance with the terms of this Consent 

Decree.

RETENTION OF JURISDICTION

XVII.

48. The terms of this Consent Decree may be modified only by a subsequent written 

agreement signed by all Parties.  Where the modification constitutes a material change to any 

term of this Consent Decree, it shall be effective only upon approval by the Court.

MODIFICATION

XVIII.

49. This Consent Decree shall be terminated when Plaintiffs determine that Settling 

Defendants have satisfactorily completed performance of their obligations required by this 

Consent Decree.  Upon such termination, the Parties shall file with the Court an appropriate 

stipulation reciting that the requirements of the Consent Decree have been met.

TERMINATION

50. The United States acknowledges and agrees that concurrent with the filing of the 

stipulation with the Court seeking to terminate the Consent Decree, the Letter of Undertaking 

(“Letter of Undertaking” or “LOU”) dated 12 December 2007 issued by the Steamship Mutual 

Underwriting Association (Bermuda) Limited (“Steamship Mutual”) as in rem security for the 
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MV COSCO BUSAN, is deemed withdrawn and that the undertakings by Steamship Mutual to 

the United States memorialized in said LOU are extinguished and further that Steamship Mutual 

is released and discharged from any and all obligations promised to the United States in said 

LOU.  The United States will return the original Letter of Undertaking to counsel for the Settling 

Defendants in order that it may be physically cancelled.  In the event the original Letter of 

Undertaking has become lost or if its physical return is not otherwise possible, the United States 

will send a written letter attesting to that fact and further stating that it agrees that the Letter of 

Undertaking and the obligations therein are cancelled as provided for in this Paragraph.  

Notwithstanding this Paragraph 50 herein, it is expressly agreed, understood, and acknowledged 

by the Settling Defendants that the discharge of Steamship Mutual from its obligations to the 

United States under the said LOU shall not in any manner affect or discharge the Settling 

Defendants from any of their obligations to the United States under this Consent Decree, 

including, but not limited to, any and all obligations pursuant to Paragraph 34 above.

XIX.

51. This Consent Decree shall be lodged with this Court for a period of not less than 

thirty (30) days to allow the opportunity for public notice and comment.  The Plaintiffs reserve 

the right to withdraw from or withhold their consent to this Consent Decree if the comments 

from the public regarding this Consent Decree disclose facts or considerations indicating that the 

Consent Decree is inappropriate, improper, or inadequate.  Settling Defendants consent to Entry 

of this Consent Decree without further notice.

PUBLIC PARTICIPATION

XX.

52. Each undersigned representative of Settling Defendants, Other Defendants, the 

CDFG, RWQCB, CSLC, Municipal Plaintiffs, together with the Assistant Attorneys General for 

SIGNATORIES/SERVICE
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the Civil and the Environment and Natural Resources Divisions of the United States Department 

of Justice, certifies that he or she is fully authorized to enter into the terms and conditions of this 

Consent Decree and to execute and legally bind the Party or Parties he or she represents to this 

document.

53. This Consent Decree may be signed in counterparts, and its validity shall not be 

challenged on that basis.

54. Settling Defendants and Other Defendants agree not to oppose the Entry of this 

Consent Decree by the Court or to challenge any provision of the Consent Decree, unless the 

consent of Plaintiffs, or any of them, has been withdrawn or withheld under the circumstances 

set forth in Paragraph 51, or Plaintiffs, or any of them have notified Settling Defendants in 

writing that such Plaintiff no longer supports or agrees to the Entry of this Consent Decree.

XXI.

55. This Consent Decree constitutes the final, complete, and exclusive agreement and 

understanding among the Parties with respect to the settlement embodied in the Consent Decree 

and  supersedes all prior agreements and understandings, whether oral or written, concerning the 

settlement embodied therein.  No other document, nor any representation, inducement, 

agreement, understanding, or promise, constitutes any part of this Consent Decree or the 

settlement it represents, nor shall it be used in construing the terms of this Consent Decree.  

INTEGRATION
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XXII.

56. Upon approval and Entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment of the Court, in accordance with Rules 54 and 58 of the 

Federal Rules of Civil Procedure, as among the Parties.

FINAL JUDGMENT

IT IS SO ORDERED.

Dated:_____________ _______________________________
UNITED STATES DISTRICT JUDGE
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San Fr.neltleo Bay ShorelllHl Pans and Outdoor Reer.ational Use Account 
Memonmdum of "gr"ement 

AmonliJ the 
California Department of Fish and Gam(J, tl'Kl California State Lilnds Commlulon and the 

National Fish and Wildlife Foundiltion 
Rsliltlng to the COI,"O BUlan SMtlement 

This s,om Francisoo BBy Shore~1'lII Parks and Outdoor Recreational Use Accou1t 
Memol"imdum of Agreement (this "Agreement") is among the eamomill Depllrtment of F~ and 
Game rCDFG"), the California State lImds Commission ("CSLc") (ooll&ctivety raffM'T1Kl to as 
tt1e 'Stale Trustee Agoodes" or 'Trustee AgeflCies" and IndMduaity as" "TrustlMl Agency"), and 
the NatiDl1al Fi$h alld Wlfdlife Foundation {the "Foundation") (t~thef, the "Parties: aoo 
indiYidualty, II ·Pllrty"). The "Effective Date' of tt1is agreement is \he date of 1M signature of the 
last Party to sign. 

. PURPOSE 

The purpose rJf this Agreement is to establish the San Francisco Bay Parks and Outdoor 
R8CJaational Use Account (the "Account"), The P'JI'JXlSft of \he Account is to receive and 
manage certain ITKlfIi&s from settling defendants in the matt« of the United States of America v 
M'V Cosco Busan, et 8/. (too "COsco BlISan settlemenr), following entry of the oon$OOl decree 
by the United Stales Di$tricI Coi.xt for the Northern Disllict of California IC 07-6045(SC)]. Such 
monies shall be used to lund projects that will compensate the public for loss of use and 
enjoyment rJf natural resources, part;s. P'J~ic beachtls. and olher public resources that are 
not undar the jurisdiction r:A the National Part; Service ("NPS"). the City and County of 
San Francisco ("CCSF"), Of the City of Richmond ('Rid1mond"')' as II result ottt\e Casco Busan 
oil spill into San Francisco Bay on November 7. 2007. 

Monies in the Account will be dlmcted 10 specified compensatory projllCls " ac:c:ordance 
with !he proc>I'dures set forth in this Agreement. The Parties aliJr&e that the types of .... oj llc\!llor 
whid1 funds in the Account will be used include, but are not lim~&d to. public access 
improvements. public recreational facilities upgrade~. trails enhancemant. pu~ic beaches 
enhancement. and other activities designed to benefl\ public access 10 lind use and ",,}Dyment 
of natural and cultural resourCM in the Bay Area. The operation of the Account will be 
governed exclusively by the terms and conditions of this Agreement. The USft of the Account 
will be limited by the amount of money available in the Account at Bny given time. 

It. AUTHORITY 

A. CDFG has boon designatecl as a stale \rI.lstee for IIlItural resources plJrSuant to 
section 1 006{b ):3) of the Oil Pollution ActZ and hilS stale natu:at resource trustee authority 
pursuant to Fish and Game COde sections 711.7 lind 1802 and the Lemperl.Koone-SeaSlrllnd 
Oil Spil Prevention and Response Act (Gov. CodII § 8670.1. et seq.). As a designated TrustMl. 

• """"""'" 10 flo",..... _ " flo "' ..... d flo .........,. SIMo. of JIir>o<bI v MIl' """'" _. a/ aI. , flo ....... 
.......".,..,,_ b .... .- _...."...".. 01 _ ,--..--...,... .... ~ 01 CCSl' and _ .. toe ~ "' 
_~.,toe __ b\'CCS~ __ .i ; G.",>. Tho_r.ooutOII~bloot_and 
~onIoI"''''''''''''''''-''-'flo~oIt>o''''_POO'l<_''''pIoood ", ,~''''~_ flo 
~oIt>o __ R~o.n_' .. " .......... ~_~--..._ .... --.o ... 1tnI 
r.anJO dom_, 10 toe .I". _od;:.;r., by flo _ Pori< _ ("N~S'). flo u.s. FiO/1 ...... __ ('\JSFWS'~ 
.... __ o.-oc_~""'h''''"'''' 1"MJ.O.A1 .• ,," 1I1eS_ r"",""~ I .. "vo'" _ ....... 
"T_'j. 

" 
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COfG illulhorized to ad on behaI DlIhe puI)IiC unQer stale andfor fedarallaw 10 IIIMI and 
I'eeoYIr nal~11 rMOl.Ir\;V Gamaget and 10 plan and ~roonI ectione that r .. tore -."red 
nIItl.rl1l l ~ and compenlo8tl the plJbjic lor !he Io$S of use and eojoyTr>Gni of naltnl 
resel.lfCN Irnpa<;Wd by a ~tu"'91 01 011. 

B. CSLC is entering inlO 111~ Agreement pI,Il'IIuant to DMsion 6 01 the CaIitomi8 
~bliC Re~ Code. inclUding &8eIions 6216 and 6301. ~$ the State IIgtlney with W:ck.islve 
oontrol, J~nadiction and administrlWe authority over ag ungrantad tide and &~brnerged llrnlS 
Ind the reYIIl'lllona ry and residual intarast of the Stute as to ~Ic trust lands Ie<;llslattvely 
Ql'llnlad to local go\lOm!OOr1ts. 

C. The Foundation is a dIarltlble I'lOn-profit o;()fPO!lItion establiUolld in 19M by the 
~ Stlla Congau undlf IhII National FIsh and Wildlife Foundation Estaolilhmant Ad, 
"nile 16. UMed StIItM Coda IIdion 3701 , _ Mq. IS amended (the ' Establishment Ad' ). and is 
reoognb;ed as a /a1I.exempI orgatIIution Undlf 5ee1iorl501{cXJ ) of the Inlemal Ravenue Coda. 
In lhe ESlabIishment Act. the Foundatiotlla dIr1M:tad to und!lrl8ke actMtIes tNt further Iha 
~ and managemenl 01 r ..... , wilcMe, and pIaflt resoIJll:8S for present and lut~e 
~nertttlo!"ls and i5 auIhorimd 10 ac;cept furlda hom any legal 5CUCfI to runn.r ~. ",,"ion. 

III. O!FINITIONS 

1. "Account' shal hII"" the maaning assigned to well term In SectiOn I of thil 
Agreement. 

2. "AgrHm&nI'lhilll hllYII1he ~aroing auigned to such term in the PrHmble> \0 
111 ~ ~'eotmenl 

3. "Annual Fee's/lalmea/"I In an!"'IUII fee eq~1 to Itvt l!!HI!: 01: (I) IIY" percent 
(~) of the Imount In Itvt Amount at the lime of auessment, 01"(0) Fifty seven Tho\INr.d Fiw 
Hundred doI~ {$57.500 USO):~. howewr. that If al any til'll8 lha Anooal Fee as 
calculated purauanllo (a ) above 'MruId be,.. than F ..... ThelIUM OOIara (SS,OOO USO) !hen 
lhe Ann .... 1 Fue will be F/VIII T~nd dollel'll ($5,000 USO). 

4. ~ Date'~ hr41h1 mNnll'"lR assigned to ILJCh Ierm in !hi ~ to 
this Ag IlIIII'I'IfII'l 

5. 'Foondilfion"snall have lhe meenlng assigned to 5Uch term In tho P!"eemble 10 
this Agreement. 

e. "Fwndation R8pI'fINntativll' sI1all mean the dfIsigr.atoo staff peraon for tho 
FOIIndlilitm rel~ibie!of prjmary communicallon. Ind administration reletll(! to II1ls .., ... ",,, 

7. '"P8rty'wl haw 1ha rneaniI'lg lIulgned 10 sudllerm in the Preambie to thi$ ...--
8. "'Per DGIJur.semenl. Fee ' $hal _ l'Ml pi!liC8i ,I(2%) of fIact\ 8ITIOII1lI disbursed 

OUI of the Account In iIC(I)I"dIInc;e wiCh hi .pplbblfl ~ ~ which wi. til 
UMMed lind coIecIIId by !he Foundation from the money rumaining Wi !he ~nt on a one
!hie basis ~n ~ (\i&bU1"f.fIm&I'it of luna. hereunOlll. 

9. ~'shal mean a restoratJon or ertJancemenl proje<;t COM18tenl wlm 
Section I ('PYrpoIie') of this Ag .... menI thel hils been ~&d by the Trustue AgendH for 
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fundlng..;m amounb in the Account In aC(ll)f'danoe willi !he pnx:IICiInJs set forth In this 
~eemeolt. 

10. "Rec:ipJent"shal l mean any entity thai recei¥es monies from the Aceoum forthe 
perfOl'TT'l8l'lCe 011 Project as setlorth ~ I Recipient Agreement 

, " "RfK;ipIent Ar,>"{Ilment" :!111M meln I COIltrllct. grant i!9I"HITI!Int, Invoice, work 
ordor, or other written aglllflm!!lnt between the Foundation l'lnd I Recipient lor tile performance 
d I Proj6et, IS di~ed by the 5talfl Trut'" Agencies. 

12. "RFP"sh3l have the mearOng IAIgood ID such term in SectIon IV(2)(c) Dlltl" 
Agreement. 

13. "Trusf". AgendIts" ."'" I'll-... Ihe ~ng nslgl100 10 such I~ In the 
Prellmble 10 tni$ AgnIelTlltlll 

1., "Trustee Agency RepI'e~81ive·.IIaB mean Ihe (lesignaled ala'" partOn 101" 
udI of !he two Trustee ApenciIllS (or hi& or '* llltematl, Kling in \till place of the primary 
Trvat_ ~ Repre3e~t.I'lWel fflSPOI"I'ibIe for primary communiartiDns IW1d ~minis .... t1Of'1 
relltec:lto this Agreement. 

IV, TRUSTEE AGENCIES RESPONSIBILnES 

I , El'lch Tl1JStoo Ag&ney allaM .~nt rts respectNe Trust61 Agency Rept*sentative 
Ind tn litemlte, who shall repre.~t such Truat .. AgIlllC'f in carrying out R, obligations uoder 
Ws Agreemenl The two (2) Trustee AQlney Representati_ and iIltOOllltes shl. be t/1e only 
per&Of'I$luIhorizad 10 approva deposit. ~to, or diaburHfMflts out of, !hi Aeoount. The Tnat .. 
AQeflcy RepresenlallVes slla~ Hleet e Lead Trwtee fV;Jef'q Raprasentativll to trlnsm/l ~ 
decillottl .nd ssw <OS !he main poil'll 01 0CII'ted 10 the ~ Rep«llienlaliwl. 

2. The TfUStue Agencies 51'181 soIiciI or 0ChEwwise idantify ~ using OM Of 
more oIlhe folowi'lg processM: 

. , The TImI .. AQeneIot l1\li'1' jointly inu.. call for pIOpOIIl$lW1d MIIeQ 
pro;ects from the subm~. 

b. The TNstee Agenc~ may Jo intly seI&ct plojeds submitted In r.lponIIl 10 
one of the Foundl'ltion's regularly Se\1eduled QfIfMIf1II calls for proposala ttv"oI.ql tile 
Foundatioo ~5;te. 

c. The Trustee AglIM'Idel may J<lintly direct the Foutldation 10 pr8Illr. and 
In ..... a &pecia~zed request !of PIWONJs (ead'!, lin "RFP") and £8Iect frOfl1 the 
Iolbnisslons. 

d. The TrusT$! AQencills may joinlty select projacts st.tImined In f8spom.e 10 
the TIUSIBes· rtlqOllSIs It)r fNtOfaUon pR)jed Ideas, indudiog solicitations In IhII 
Cosoo 8uIian fliItunIl roootnlll4amlgll ~ fNRQA") Fxl 5*11 posted on 
COfQ'I , NBliIlrll'll OceanIc and A\mOIphefk; AI5ociittion', (NOM) and t.w.ed SU1II 
FiIh and Wildlilu SaMee'. (USFWS)weblite!, 

3. The TruslOO A(!ftnelea aha. ooortlirlalalhe aelBction 01 J>rotee1s to receive 
fl.ndJng frOO'Ilhe Account with NPS, NOAAII!'\(! USFW5 In accon:!!II1CII wi1h.roy TrvslH 
memoltll'ldum or other agreetT\&nt among !hem pena~ing 10 the COSto BUlan r.el1letTlenl. The 
Truatee AgerlCies shan IIvalUllIfI project prI)I)ONts utilizing the eV<Mllltlon .tllndardl set forth In 
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S.' . a.y Parh .-.cI R~_ Acc.aunt 
M_onorod"m of A(Jt'MnI_ AmO"(I CDfG .,,11 CSLC ... .. . . .. .. ~4of" . . . , ... 

TIIIe'5, Coda of Federal Regul3~ MCtion 1*1.54 MfJIOIthe pmtact Isisclion Q'ileria 
COI'Itained In 1~ IlIIIunII nrsources IMIoration plan for the Cosoo Busan oi spiI prepared by the 
Tn.ost_, tg the ex1ant applie8b1e. 

5, The TI\I!JetI Agencies may Jointly alec1 to use mooey from the AI;:c:our.1 for 
projectIlo be carried out by eithet oIlhII Trustee Agendes IlIther Itlan by a tnl~perty 
Rectpient. In $UCh in$tanCfloll, tIMI Lead Truetee Agency Repre_,lative wi111I'aA$lllM 10 tria 
Foundltion RepresenUltiWl a pmtact budgat, a dMC!tption oIlIle applicable projeel, «Id 
I8soc1at8d p.uyment procedures lor ~ler gf rnoroey Irom the Account III the TMIee AgIlOCY 
IS paymenl for performance 01 the raMnI prOfecI. However, as set Iorth In Section '111, 
Pll'e9l1ph 8 below, in no event wHittle TnJ.tH ¥lcies use or direct morMIy froo1 the Account 
In iii mlilnner that would unlawfully eugment their appropriated fundirog. 

8. The Trustee Ag&neJes may requell. that the Foundation partielpate ir1annual 
tlld'lrllClil revllilws 10 evaluat& ItIe WCOIIN of ProjtICIllund«l by the Acalunl. In lWCtIev.nt!he 
FOIJncletlofl shall make IIVlIiiuble sudI peorsonnel end other resources a5 are r .. 5OOIIbly 
neoe" ... y 10 ~ty participato In wch reviews. 

7. If !he Trustee AQenc:iet joinUy <l81erm1ne that tumWlalion or cancelation 01 a 
peItlc:uIer Projad ill WBIT1IfUd, the Leed TrustM Ag.ncy RepfesenlaIiYII willO k'lform the 
FoundItion In writing and the Foundaliorl W U I/lef"eafter plocBed In aecordlnca ""'" the 
proeecluras Mllorth in 5ecIion '11 11(2)01 IhiS Ag.--nenl. 

8. The TNIi_ Agenr;iM snail prO'o1Oe information to the ~ pubIIe, tIS 
approprlala, IOboIllIhe Accounl pul'suanllO any requiremenlll the TrusI_ may I'IIIVfI uncl .... 1he 
california Public: Records Act or other aut~ties. 

V. FOUNDATION RESPONSIBILInES 

1. The Foundatlon IN.. a~nI the FOIJndation Repfe$8lltatlw and an allemille, 
whO &ha~ reprasent lhe Four.clation in Clll'T)'tng OUI tts obligations uoder ttrs AgTMmenl 

2. Tho Foundation shailTllllntain the Aoeount in an illt_t bearl"ll 01 inYIIllmtlnl 
aocoum at one OflOOrto finIIndBllnItltutlon(.) INtI b. member 01 !he Fadenll o.posIt Io$uolInce 
Cotpcnlloo. For lICWuntIr\g pull)(Il a •• the AC(:OunI shall be d i5lingUil.hllble kern III Other 
acoount$ malnllllned by the Found.lIon. 

3. The FOWIOOtion ...... Irwo$t end .... ~ finds in the Aecoun1 in accordance ~ 
the Foo.nI8tion's th&n-prevIiIing Invetttnerll policy IlIIlemenl on cash ~nt. Oey. lcK!ay 
irwestmenl decis iQne..w1 bII maOe b~ the pro1H1ion11J Investmenl acMsor or benk 111M 'tlIhkh 
the Fovndation has astablished an Investment a~visory relalionship. 
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a,F, Bay P,I'b ,n<! R.c(Ntlon Account 
M_~ndum of ,reement ~ng COFG -.nd CSLC 

4 . for inveslmllnl pl.'POS8S only, lh$ Foundation is authorized to c:onvningle.ny or 
al 0I1he aHeb exislhg in the A.I;;eoo,.nt with OIlier funds held r. m-sJlld by the FOdWIation 
INt are .ubteclto identical inwIa~ rntrictloos. The Intenl oIlhis lIuthoriZaliOtlla to . now 
the FOI.I1dBtion 10 pool foodl 5Ubjec1 to ~ Inv8stmenl restn<;t;ons lor eon.t:1fve 
IT"IfIMQIrMnl, wch that all ~tir.g IUrld6 may bvnefil from lItficlenciM 01 acaII. Arrt lundl 
from the Account comminglftd in this manner shall at al ~s rgmllin subjeello the In_troont 
QUldlnoe (If IM"IY) 1p8Cif1tld by the Trusloo Agencies for such fuf'lda. In addition. rlOIwithstanding 
thla lu'tlonza~on, and in aCCOfdanoe with Section V(2) abo"", funda in the Accou~t, Inc:ll.Jdlng 
return on inveatm&nts r. Iccrued Intarel!, SIIIII It III times be dis~1lQ1.lI$h8b1e within the 
FOIJnchiltJon·. IntllfT1818CQJo1J1"1t IY"11Im from \lie balance of al other iICCOlII1ts maJ1"IIa11'\ed Of 
managed bylhe Foondam. 

5. The Foundation wi 80CltniniaIet the.o\l;l;ourU QOI"a!istant with SeCllon VII below. 

e. If requestad by 1M TrIA'" ,6Qendea, \tie FotnSation shall ptIIp8III one or more 
RfPs lot" projeds to be joindy seled.ed by 1M Tn-1M Ageocies ..00 fundod by !he Aooount 

1. The FOlrIdation shall entet into Rec:ipiltol Af,jreemenll for Projec1:8 seIeded by 
the Trustee AQencies l.nder section IV aboYe and shall pay RecipM, ts' req..-u ior 
dllburwrro.n. in accordance 'III'iIh the prOCedlH5 MIIortJ in the reapecIiYa RecipierlI 
Agr~nll. The TMI&fi Ageonc'-I mey alto direct the Foundation to make direct 
ditburumenls (wilhout a gov&mirig Recipier1t Agreement) to Recipients for pei101"1T18noe 01 
appropriate projects or activitiea. 

8. If requested by the TrustiM Al:I8ndes, lhe F()UI"Idaoon shall pIIrt~Pllte wtll"i the 
Tl"Ultee~. in an,","11 technk:alreYiews to evelvate the progress Ind result, of Projects 
f....oed bylhe Acoount. 

9. If sa dncted by the Tru"" A(jenael in wrrting, the FotXIdation will LW"Idertake 
the _M.na set forU1 in 5actlon Vl11(2) below \1) IIImlinate orcaneele Project. 

VI. PROJECT SELECTION 

The Trus!ee Agencies plan 10 work with klcal citiM. c:ounli&a. di$tri~ and ott>er public 
Ind private org.anizalions \1) so~ciI projects for funding through 1:1 cornpalitive grant prooess, \Inti! 
ell fundi are spenl It is a goal 01 tile Trustee AgencieB 10 aeIect a suite 01 prolllCU ~ Itle 
_e 01 tha ~il outside the jurisdiction 01 NPS. CCSF. and Rict1mond thill addrell the \'lii00us 
~. of recreational activities Impeded by 1M spll. To IhiIt end, and 10 tile extent ftuitlle. 
fundi will be approximately alloaded Recording 10 the relatMi magn~uOe oIlhil epllimpecb. as 
folk:Jw8 : 

• East Bay: 57% 
• Mlrin County. 10% 
• Siln Matoo Couoty: 29'% 

Other AntIM: 4% 

1. --
VII. ACCOUNT ADMINISTRATtON 

Within ten (10) daVJI.tler the En.cIiYe Date, tho Foundlotion .hal l$Ia*h Ihe 
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, .1'. 8117 , ....... nd R ........... A<:<:ount 

M_ ..... d"m of ~.nt Amo"ll CDFG IIId Cke 
n ""W"_ 

2. Upon ~I (Ii turm /rom the Account, the Foundation ,1\811 _ and 
coIt.cIlhe Per Disbursemenl Fee on the tlsbursemerllamounl (&UCh p., DiswHmem Fee 10 
be collected by tile Fourw;!alion from the AeeoI.rI1t Itse~ 

3. Th& Foundation ,hlllliIS68$$ and COIect lila Annua l Fee amuall~ do.rirlg MOO 
year In whicl'Ilha Account is in exiatel"\Cf. Thl Annllllill Fao s.h,. be pror1Ited WI 1jI(l~ year In 
wh~h thEI Account is in IxilllfM1c& lor onl)t part Q/ such year. The Foundation Il1a. coI leetthe 
AnI"tUlI FIMI by deducting it from the bltarlCflln ItHJ Account. The Found.tIon', lao for 
conducting an RFP in accord.nce with Soctlon V(6) abo'M is 6lilparnla Ind Ilp8rt from,.nd shall 
not be eredMed iI\lIlin~1 or d&dUC\l!od from, the Anmllll Fee. The Foond.tlon·s fee let conducting 
EIBen RFP ill Twenty Thousand dollars ($20,OOO USO). 

4. Bank ch:iirves .5sen ed by .rrytlnanciallnstitution for Ito. ruslOdlal management 
of Ihe ACCount shall be paid from ImOUnts II\en on oaposit in the AccoInI ilUlf. 

5. Unle5ll dil8Cled otherwise by the TIWtee Aguroes. the FoundIiIlion ,hall submit 
Accounl aeIIvIty reports 10 the two TlU5tee Agency Re~ SlillTHnnu.1y by Juroe 15 
and December 15 of each year the AocounIia in emt.noa. The Foundalion aha_ report on 
MpOiIMI. d~.I_, and inYestrnerl1 incoma dlrtlg aach semi-1III'VI08I period. ~. 
reconciHltIon of tt. remaining lWIObl'Ol1ed beIInca. Too ropottll wI.so Ird.ode Ihi COO'enI 
stltus of I n iIctiw Rooplent "or.."..,."tl . Upon raq...e,I, the FooodiIlioro &hall proykIa to the 
two Trustee Agency R&preSentative$ coPIes of its al,ld itMlIin.ancial stBlements. 

7. The T l1.J$\etr Agfl l'lCieS sr.a1111Q\ be antillfld 10 di""cI the Foul'ldatlon to enter ""'to 
Bny Redpien\ Agre&ment under which the Reclpienl would recei~ fUMs from ItIe Aocountlo 
PlY lor Iotlbying actMlias, migalion a .penH'. or Iny IlIegalllctivilifls. 

8 No funds disbursed 110m the AceoUlI may be used by any go-..nvnental 
Recipient (~but not ~itad to It.- TI\I$lIMI Agencies iMmselYH) In a ITI8I'V'ef thai would 
un'-fuly augment such R8o::ipIents· 'PP'OI)fittEid budgat 

VIII. TERMINATION OF AGREEMENT 

1. lhie Agmernent ahall tarmil'll1e upon tha oaurance of the forst 01 !he tl\ree 
foIlowirtg a"",nts: (a) on the ftfIeenth (15"') InnlYet'lafY 01 the EI'IeetiYe DBte: (b) \IitleIllil ~ 
III the AoooI.irll M 'M been dlsbLlfl8d and Ihe AQ;:ount hils I8iIchud II zero (0) balaN)e; or (e) by 
\tie FOInIIIIIon or the Tru$1oo AgeneiH upon sixty (IWJ dIIys ' prior ...,.;tlen notice to the 0011-
termlnatlOll Perty. II thill Ag .... m.nt Is larmlnated PUr1JUtlnI to this s.ction. the Tru511111 
Ageneies may TlIqlHlst a full and complete aooounUrlg of IH Account 1tCt~ . lneliJdlng deposMa, 
dIJbul1l8men~ . ffM'lS. lind in_lmenl k1come, with a racoociliation of th. remalnjng t)t lanu, Mnd 
the FoundatJon I hltl provide such aeeoun~ng wI~n n if\ll.!y (90) days after receipt of IUch 
request. In COOiLJnction with luch aoo::"mtng, !hfI Foundation &h8II lubmlt to the TnJI*t 
AgerIeIM for IIWroval any fil1.ll pI)'Inenl reque$ll from Raoipients \hilt require !hi Trustee 
Agencih' epprov.1. 

2. In hi event 01 tllrmlnatioll oIlhls Agreelllflfli prior 10 ;til monies In th6 AOcount 
twMng been exp!If1ded, Iho Foundation ahalllrnrT*liMtuiy undeftalw a ll r_nabla atepa 10 
wirocl doWn the Acwunt woperativety wWl the Trustee AgoIlCies. which I.lfIpIlhalt IncIuM but 
not be InWIed 10 !he fdIowlng (unless the f oundllliofl. ~ oIhefwise by the Trustee 
Agencies): 

I. Oiroot R&cipilntl to.1Op any incomplete wOO!.. 
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SJ'. SlY Parh and R.., ... ltion AGcGunl 
M_l1Indwm of Ag...".,f Amana CDFG w>d CSl..C 

b. Direct R&cipiGntt; to place no 1mhe!' work 0I'0ar5 Of .mer 11'110 MY furthol' 
conlnacls lOt ITIIIterilll!5, urvic:Q. Of flelitiM. IIIJItlIpt 35 neceo"ry 10 compilllte worK ., 
Cletermined in COMl.Oh6on with the Tf\IateIIIB Ag~. 

c, Enler into no further egreemenla 'Mth Rec:ipillnls end termirI8te III 
P'iJndiog Projocl pgrOOITI8nll for work lhal has noi)'lll commtmcOO, 

d. Promptly taka 0111 OIl11r 1'M$OIl.bIe steps to minimi.2:a the .l:IditloNl 
oblig.tion of Aooo\Jnt funds. 

III. Deli'o'M or make evailablfl; to the Trusll8 Agendes all (leta, cnwings. 
apedflcalioos, reporW, .. limat .. , l umnwr\es. and such o!hM inlOfTTl8tion and meteriala 
as may ha ... been d",..,."ped u~ any Recipieot Agrooment....rIlathai' oompiel«l QIf in 
"..",... 

1. OI&bo.ne _Ining funclt ifllhe AccounI according to 1ho TIWlIfI 
Ag8nciM ' writIert direction and In &CC:On1Irn:. 'A'ifI-w\ic:BbIe law and rlQlAallon, 
"'ithIloIc!ing or#t such amount., is ~Iary to poll)' anyoulltanding Ac(:ourt1 
oblig atioros tI\ftt '$Min at\er 'tapa (a) t/'wugh (III) IIboYu I\BWI baM (l()Ir4lleted. 

IX. CONTACT INFORMATIONICO .. MUNICATlONS 

1. No obligations may be lr'\(;urred, and rIO funds disbUI'$8d, from the Account, 
OJ!Cept for the Foundation', fMa pUl'luant to Sectk>n Vl l llbove and bank fMla, Witl'lot.lt the 
wrttten epprovat of the Trustee AgeflC)' Repree,entt;tiWl&. All Ilpprova/a, ~. and reports. 
l'IQuIracI or permitted undflf this Agraemanl 111111 be in writing end delMlred b)I fiI'IIt-dau ma~. 
overnight md, facsimile, Of eIectronio .PCfformet. Each party agroee to notify the other parties 
ptOn'lC)IJy alt ... IU1Y chafl9'l' in named raprewntaliYe, Itddren, te:1,p.'loI MI. or other COl'ltad 
IrlfOl'lTl&IK!n. 

2. 0ep05its IT\aIN 10 the Aocount by I;hedt ahal bII mailed 10 tt. F~dlltion·s 
Madquarte<s 01f1Clt at 1133 15"' Stteet. NIN. sme 1100. W3$hIngton, D.C. 20005, 10 tI'lI!I 
attenCbo oIlhe Chief Finllnd81 0fTIeer. [)epotItt; maOe 10 the AocounI by ~i(; furm Ir."" ... shll. be directed to the FouncIatlor'l (T.xp8yw 1.0. PUnber 52·13&-4139). in MlCOI'OItnce 
with wiring Inslructior1s provided b)I the Foun(lation to the payer at the time crI cIocloIIL 

3. The individual's r'IIl.rned belO\fl' aha' be the ReprflSflnllltivlls oflhfl Trustee 
AgGflCies lind ItMI Foundabon for purpol" oflhle Agntemenl. Conlaet lnform.lIon for the 
Trustee A"ency Reprnenlltivas lind Foundatlon R8pnI'''''l.zoUve is as foil.,.,... (~being fllir",ed 
find e~ Ihal cont.e! 'nfomlatlon for depoSita to the Account sh.,I be as lot forth in 
Section IX (2) above): 

It to IhI FOII!!dati!)!1: 

Liz Epstein 
seniOr MrInagfIr, 10EA 
Netlonal FIsh iIfld Wildlife F~ 
90 New Man'gomlllY Slreot. ~ 1010 
San FraflCilc:o. california Q4105 
TItIaphOIlII: (415) 243-3102 
FfCSlmile: (41!5) 773-0998 
Emsl: liz epstefn@ntwi.Qrg 

[Wnd,lIon Altamtt.: 

AJ5hoim 
MInager, IDEA 
NatlonfIl Fi&h and W ildlil'o Foundal1On 
iO New MorItgomIIry SU-!. Suite 1010 
San FnmcilCO. CaJifomill 9011 10$ 
Tolop/'oone: (415)24l-3108 
Fecamlla: (415)118-0998 
Email: ashe!ton@nfiM,O/ll 
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S.F.BaYP:"::"~"'~:::;~!:::~~~::~~~ ...................... ::~!:~ :: CSLC 80111 

IftoCDFG: 

Matthew Zafonla, Ph.D. 
Resourc:. Economist 
CaHfornia Department of Fish and Game 
otflOO of Spill Prevention and Reepor1Sf1 
1700 K Street Suite 250 
SlICrlIImanto, Califomill 9~1 1 
Te\ept>:)oe: (91S) 323-4724 
Facsimile: (91G) 324-8829 
Email: mzafonte@QsDr_dtg.CiI_90v 

If 10 CSlC: 

Jessica Radar 
Staff Colonsel 
CalifOl'Tlia Stato Larlds Commission 
100 Howe AvenlH'J, Suile lOCI-Sooth 
sacramento, Ca~fomia 95825-8202 
TeI9phone: (916) 574-1850 
Facsimile: (916) 574-1855 
Ema~: raderi@s!c.ca.oov 

CDFG AII.rnal!>: 

Staye Hampton. Ph.D. 
Resource Economist 
California DepartrJ'lent 01 Fish and Game 
Office of Spin PrlIvention and Respom.e 
1700 K Street Suite 250 
Sacramento, California 95811 
Telephone: (9I G) 323-472-4 
Facsimile: (9IG) 32~ 
Emai l: shampton@oepr.dtg.ca.fJOV 

CSLC Altemate: 

Kalhlyn CoIsoo 
Staff COunsel 
California State Lands Commission 
100 Howe Avenue, Suite l00-South 
Sacramento. California 95825-8202 
Tel&phone: (916}!574-1850 
FaCSimile: (916)!574-1B55 
Email: KattJ[.II1.COISQn@slc.ca·Qov 

4. Any challll !l lo !lither the Trustee Agency Representatives or the FOU"1dation 
Representilliws shall be commurlicated in writlllll to the oth!lr Parties within tan (10) business 
dltys of the chang!l. 

5. The Trustee Agency R8pI"esenta~ves shaW notify the Foundation in wri~llll of the 
id&ntity at the Lead Trust" Agency Repr!l$!lnlativo wilhin ten (10) business days of selecting 
the lead Trustee Agency Representative. 

X. MISCELLANEOUS PROVISIONS 

1. No Assignr"n6nt: The Foundation may not assiQn this Agreement. in whole or in 
part, to !my individu81 or ottJer 18981 entily without the prior writt<'ln 8pp!"OIIIII of the other Parties, 

2, AfTlftndments: This Agreement may be amended only in writing agroed to and 
signed by al Parties. 

3. NoAdditional Suppoit In esta~i$tring lhe Acooont. the Trusloo Agenc~s 
IIssume no obIio;lation 10 provide furthltr funding or supPOrt 10 the Foondation beyond the terms 
stated in this Agroornent. 

" COmpl~ with Laws, InS(l8nc.: The Foondatiof1 iI'ilrees to oonlrllctU&lIy 
reqLire thllt all Reclpients comply with all applicat>ie Federa l. Stallt, and local laws. r~ulatiOM 
and ordmances and secure 811 appmpriata lind necessary p<.IlJ!ic or pnvate parmits and 
oonsents in carrying oul Proj6Cls funded with amounts from the "coo""t. 

iI. The Foundation ag"I>as to cootrl ctu811y require Recipi$r1tslo obt&in aod 
mll intain approprillia insurance il9ainst liability for injury to persons or property from any 
8Ctivities l.W"1der18ken t1i wch Racipientl in carryillll 0l.Il Projects funded with amounts 
from the Account. 
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8,F, lay Pirb .,d R8cfftdon Aceoo.lnl 
.. --.... of .,_' ...... 0lI0 COFG aM CSlC 

5. P\IbIiCIIy IUIh8 Trust" Ageocie$' ~ U. FourldatioI'I aogren 10 r~ 
R~ientl to il'ldudll the TnJitee ""enciN' nam .. or logos Ifl a~ prMlI rellla_, pvblicallons, 
antll.lel reports , ~ cred~s, dadic:allone, and a'*" ptJtllic comrTIuntcu.tions .-.g.an1lng at!)' of the 
Plofeds hnIed wtth amounts from the AClCO\M1\. 

6. SIIvfJflJb#ify. tf any pro";'k)o of !tis AgrNmIl!lI is held to be IIl'11f1wful or Invlllk;! 
by any QOurt of law with duly established ;Urtadlction o .... r this Agr&ftrmmt, the Parties intend that 
~ remllnder of this Agrllllmeni shall rllmaln In fuR force and eff8ct notwithsbmding trle 
eev6I'8l'1Ce of the LJ(1lawfut Of inyalid proYi&iDn(I). 

7. Responsibility for CMduct: EIICfI Party IhaII be respoo&ibIfI for the 
c:onsequarooel of its 0'IYIl actions fX nacdon. wiMtul misoonduct, gross negligence, andIor breactr 
of OOIigaItion& in connediorl wittl INs "11(--.1, arelln connection wittllWlY worIt IIndet1al\en In 
accordaoo. wilto !his Agl"8OO>Unl. 

6. CMpute Resolulion: Tile Partie, ....... 1 00DpeI8le in good failh to.chieve ttle 
~ of !his Agnienl8m .nd 10 avole! dilputu. The ~rties lllitl use good faith ,Ifons to 
re.olve ditp!J\e!l at the ~ otDAnlutionllllevei and. ill (lispulll c.nnoI be &0 reaofwd.1he 
PJrtiu willhen eIeviIte flo dispJte 10 h IIppropn._ otrlCials within trWr rupaeM 
orgentza\lorl8 . 

9. Disc/almfJrs; The Foundatlon IhalllnSl.!re that an information 81.!bmltled lor 
publication a~~ from any Proj~ fundac:l by the Ao;>;:OOnt shall carTY the following dlsclaimtor. 

The views and conclusionl oontt!llne<l in this docI.llTlflnt lira tholll) 
of the atJthoB lind ~id not be intarpretad as representing the 
cfTlcial policies Of opinions of the Stittlll of california orltotl 
National flah and WIdiHa Foondation. My mention of Ind, 
oames or c:onvnereial fIfOduds hanIIn doe$ not oonsti1ut& II'I8ir 
endcnemenl by the Stale 01 QI~famia or the National FISh and 
WUife fDlRlaIion. 

10. No UnIit8tion (ttl Agency~. NoIhirIg conlaftMl ln tNt ~t 
i$ intentled 10 lim" the I!IIMlority 01.,.,. TnJllee AQenciss 10 fulfilltMtir sta1u\Ol'y or regulatory 
I'MporostilitiR. 

11 , Th l. A{jreem&nt ,hal not be 1M basis 0( any dioiml, rights, Cau8911 oI .ctiDn. 
ch.11enQeI or appeals by any peraon not a P~rty ~ this Agreement Neill"'" in thla Agreement 
it111. be construe(! to create priYity of eontrlllet between the Trusta& Agenclell and lIny th ird 
p,,,y(lel). Including Recipients who •• Projactl al1l funded wi~ II.mounb lrom the At;IOO"nt. 

IN WITNESS WHEREOF. t/Ie Perties hllve ca~ this Agroormmt to be ex8tlJted by 
their re&pectjve authorized repJasentattwa, Intending to be t>oul'ld legal~. 

Date: Noo>8mbeI:..JiL 2010 CAliFORNIA DEPARTMENT Of FISH AND GAME 

'" 
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CALFORHIA STATE LANDS COMMISSION 
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Date: Nov,mberlil, 2010 NATIONAL FISH AND WILDLIFE FOUNDATION 
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Attacllment B 

Supplemental Environm."UI Proj~t for 8m FfilJlcisco B:oy Herring Stocl( 
Assessment, M'!lag\tl1l&nl and RUt.fCIl 

Preamble 

...."ereas. the State of California Department of Fil h and Gam e (D"p~rtmentJ. The San 
Francisco BQy Herrin~ Res.earch Association. and the Regional Water Quality Control 
BOBrti iRWQCB), San FIMei!l(Xl B. y Region have II shared intMt&1 in tne he. ltn iIf1d 
viability of the San F "' ''''isco allY Pae.foc Heoing population. and desi .... to ust Ill" 
IIChed .. le to woO<. cooper&lively In cor>dlJ(:tlng 'eward! on that stoct; of tIsh In the Sen 
Francisco Bay; and 

Wheo-eas, Ihe ... is a need 101 s\Oek .. ses.tm&nl. ' elOeafCh and maMgell'lenl tor . 
auatalnable San Francisco B.y herring fishery. 

T tM!fefore , lhe San Francisco Bay Herring Resealch AsM!ciation and the Depertmenl will 
und&l1ai<e II Supplemental Enwonmenll l Project iSEP) for hening restl reh, 
management alldlor herring stock nsssemeni which ahall further the l oIow1ng goals: 

il) Allow and encou~e only those activit ies and uses of marine living resources that 
are susta inable. 

(2) Recognize the importance to the economy and the culture of C.lifornia of 
IUlta;nal>le hefTing fishe1iel. 

(3) Support and promote scientific reseeteh on San Francisco Bay marine ecol)'Wtems 
. M their componenli to davul op beUer rnfonnation 00 which to base herr ing fishoecy 
rEl$Ol.:fCe manageml!f1t decrsrons, 

(. ) Manage herring in San F~el$Co a.y OI'I lhe basis oftha best lVailablo !lCNlnl ~oc 
In/(lrmlltion and oIher relovant i nfo<mation. 

(5)lnvolve indivKluais from the commercial fi!hlng industry in he .. in ll man.agem~1 
decisions. 

(6) Promote tile dissemination of accurata informBlion cooceming Ihe cond ition of, or 
management of, San Franer.co Bey h er~n~ fi~hery by seeking out tIIf! be$t available 
Inl ormatiOn and makill\l il availab le to the public through the marioo reS()\I rcaa 
management prtXJeSs. 

Accordingly, the following !lChedule oIl1Ctivi tles ouUines the specl ~c tasks ttlat may be 
considered to{ funding under ttlis S EP: 

• 1 • 
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SuppJemenllll En,"ironmental Proje...1 for I lerring 

, , Haning Slack A. Hydroaeoustic a$$(!$!Oments olllllrmg acIlooie durfng lila 201 1 , Auessmenl ilp;JWn'ng SllI&on 8I1d beyoOO. (Indud.s w orbhopJtrainlr.g 
"$&Ion for DFG Biologists u&ir.g B iollOlll~ gN' 1Ir.d 
nydr~lIStoc 8pe<:iIllists, metholod!ii' vali!Ultlon.rId 
VGrlfleetlon, pro<:urement of equipment for CWG, software 
improvements to DFG survey platform, ete.) 

,. Data analysl. and prep,lfation of rflport on blom ass 

C SF. Bay Henir.g model tlevalopmont by II recognized authority 
on popula~on modeling 

, Compilation of exis~ng data 3f1d form8tting tot mO<lel lnput 
, 

• Assessment of stock: all8lysill and yield pIO~s 

ii. PH' review 01 Stock AsseMment 

" Travet for orientation ami DFG tra ining on I\Innillg 01 the 
modo' , , , 

-
2. Herrin<;! Research ill A. Add itional Henillg Resea~n 

1 San Francisco Bay 
L Conduct IlIsellU'oh agreed to by DFG and H,nlng Resaa~n 

A»oeIatlon ., Conduct slud~ 10 fil dala gaps ldentditd by DFG IIftd 
Henlll5l Researcli A ssocialion 

iii. DFG researeh vessel maintenance and ~1f 

3. Preparation Hnd A Public Prooou 
Adoption of Fisheries , 
Management Plan (FlAP) I. Public Scoping Workshops - Worksh-op Preparation 
NOTE:: Current funding is 1 {development of m~nagement optk)ns} and me-eUng 
inaullicief1t to accomplish facilitation 
thl, task and 11 wiM ooly be 
COtlaidered if additional II. CE:OA Documents arid F MP wrtting 
fun<ling ie leoured 

Iii. Pee! ' av,w. 

~---
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Supplem~ntall!n\'ironmerual Project for Ilening 

RecI~ienl:> 01 S EP furKk :;hllil .apotl 10 the RWOCB on the ,.tall.1S oil11e pIOJ4Ie1 find the 
cornpooont,. oIl11e schedul!! t~1I1 the fUMS were lpenl on. i ocllJding ~n llteaI.tllI 01 any 
fllmaif)jfIQ foods, on Junll 30 01 ea~h year 

. l . 


