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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 
WESTERN DIVISION 

UNITED STATES OF AMERICA and 
COMMONWEALTH OF MASSACHUSETTS 

Plaintiffs, 

v. 

AMF REECE, INC., ET AL. 

Defendants 

CIVIL ACTION NO. 

CONSENT DECREE 

I . BACKGROUND 

A. The United States of America ("United States"), on behalf 

of the Administrator of the United States Environmental 

Protection Agency ("EPA"), filed a complaint in this matter 

pursuant to Sections 106 and 107 of the Comprehensive 

Environmental Response, Compensation, and Liability Act 

(ItCERCLA"), 42 U.S.C. §§ 9606, 9607. 

B. The United States in its complaint seeks, inter alia: 

(1) reimbursement of costs incurred and to be incurred by EPA and 

the Department of Justice for response actions at the PSC 

Resources Superfund Site in Palmer, Massachusetts, together with 

accrued interest; and (2) performance of studies and response 

work by the Performing Settling Defendants at the Site (as 

defined below) consistent with the National Contingency Plan, 40 

C.F.R. Part 300 (as amended) (IINCPII). 
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C. In accordance with the NCP and Section 121(f) (1) (F) of 

CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified the Commonwealth 

of Massachusetts (the "Commonwealth t
,) on August 5, 1993 of 

negotiations with potentially responsible parties regarding the 

implementation of the remedial design and remedial action for the 

Site, and EPA has provided the Commonwealth with an opportunity 

to participate in such negotiations and be a party to this 

Consent Decree. 

D. The Commonwealth, on behalf pf the Executive Office. of 

Environmental Affairs (IIEOEA") and the Massachusetts Department 

of Environmental Protection (IIDEPII), has also filed a complaint 

against the defendants in this Court alleging that the defendants 

are liable to the Commonwealth under Section 107 of CERCLA, 42 

U.S.C. § 9607,.M.G.L. c. 21E, and the common law of nuisance. 

The Commonwealth in its complaint seeks: (1) reimbursement of 

costs incurred and for costs to be incurred by the Commonwealth 

for response actions as defined in M.G.L. c.21E, Section 2, at 

the Site, together with accrued interest; and (2) performance of 

response actions at the Site, including without limitation 

operation and maintenance activities required to maintain the 

effectiveness of the remedial action; and (3) damages for injury 

to and for destruction or loss of natural resources, at the Site, 

including the costs of assessing and evaluating such injury, 

destruction or loss, incurred or suffered. 

E. In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C. 

§ 9622(j) (1), EPA notified the Federal natural resource trustees 
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on July 1, 1993 of negotiations with potentially responsible 

parties regarding the release of hazardous substances that may 

have resulted in injury to the natural resources under Federal 

trusteeship and encouraged the trustees to participate in the 

negotiation of this Consent Decree. 

F. The Defendants that have entered into this Consent Decree 

("Settling Defendants" and "New Jerseyll) do not admit any 

liability to the Plaintiffs arising out of the transactions or 

-occurrences alleged in the complaints and, excep~ to the. extent 

compromised or waived in this Consent Decree, reserve all 

defenses to any claims asserted in connection with the Site. The 

Settling Defendants and New Jersey reserve the right to contest 

in any subsequent proceeding, other than a proceeding to enforce 

this Consent Decree, the validity of any legal or factual 

determination made herein. The Settling Defendants and New 

Jersey have stipulated to the entry of this Consent Decree to 

compromise a disputed claim. 

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA 

placed the Site on the National Priorities List, set forth at 40 

C.F.R. Part 300, Appendix B, by publication in the Federal 

Register on September 8, 1983, 48 Fed. Reg. 40658. 

H. In response to a release or a substantial threat of a 

release of hazardous substances at or from the Site, EPA 

commenced on September 30, 1987, a Remedial Investigation and 

Feasibility Study (IIRI/FS") for the Site pursuant to 40 C.F.R. 

§ 300.430. 
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I. EPA issued a Remedial Investigation ("RI") Report and a 

Feasibility Study ("FS") Report on March 20, 1992. 

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA 

published notice of the issuance of the FS Report and of the 

proposed plan for remedial action on March 26, 1992 in the Palmer 

Journal Register and on March 29, 1992 in the Springfield Union. 

EPA provided an opportunity for written and oral comments from 

the public on the proposed plan for remedial action. A copy of 

the transcript o.f the public meeting is available to the public 

as part of the administrative record upon which the Regional 

Administrator based the selection of the response action. 

K. The decision by EPA on the remedial action to be 

implemented. at the Site is embodied in the Record of Decision 

("ROD"), executed on September 1S, 1992, on which the 

Commonwealth has given its concurrence. The ROD includes a 

responsiveness summary to the public comments. Notice of the 

final plan was published in accordance with Section 117(b) of 

CERCLA. 

L. Based on the information presently available to EPA and 

the Commonwealth, EPA and the Commonwealth believe that the Work 

(as defined below) will be properly and promptly conducted by the 

Performing Settling Defendants if conducted in accordance with 

the requirements of this Consent Decree and its appendices. 

M. Solely for the purposes of Section 113(j) of CERCLA, the 

Remedial Action selected by the ROD and the Work to be performed 

by the Performing Settling Defendants shall constitute a response 
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action taken or ordered by the President. 

N. Information currently known to EPA and the Commonwealth 

indicates that the amount of hazardous substances allegedly 

contributed to the Site by each De Minimis Settling Defendant 

does not exceed 1% of the hazardous substances at the Site, and 

that the toxic or other hazardous effects of the hazardous 

substances allegedly contributed to the Site by each De Minimis 

Settling Defendant individually do not contribute 

disproportionately t9. the cumulative toxic or other hazardous 

effects of the hazardous substances at the Site. 

O. Upon approval and entry of this Consent Decree by the 

Court, this Consent Decree shall constitute a final judgment 

between and among the United States, the Commonwealth, Settling 

Defendants, New Jersey, and Settling Federal Agencies. The Court 

finds that there is no just reason for delay and therefore enters 

this judgment as a final judgment under Fed. R. Civ. P. 54(b}. 

P. The Parties recognize, and the Court by entering this 

Consent Decree finds, that this Consent Decree has been 

negotiated by the Parties in good faith, that implementation of 

this Consent Decree will expedite the cleanup of the Site and 

will avoid prolonged and complicated litigation between the 

Parties, and that this Consent Decree is fair, reasonable, and in 

the public interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JURISDICTION 

1. This Court has jurisdiction over the subject matter of 
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this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. 

§§ 9606, 9607, and 9613(b) and pendent subject matter 

jurisdiction over the claims arising under the laws of 

Massachusetts. This Court also has personal jurisdiction over 

the Settling Defendants and New Jersey. For the purposes of this 

Consent Decree, Settling Defendants and New Jersey waive all 

objections and defenses that they may have to jurisdiction of the 

Court, or to venue in this District. Settling Defendants, New 

!lerseyandSettling Federal. Agencies shall not challenge the 

terms of this Consent Decree or this Court's jurisdiction to 

enter and enforce this Consent Decree. The Complaints state 

claims against Settling Defendants and New Jersey upon which 

relief may be granted. 

III. PARTIES BOUND 

2. This Consent Decree applies to and is binding upon the 

United States, New Jersey, Settling Federal Agencies and the 

Commonwealth, and upon Settling Defendants and their successors 

and assigns. Any change in ownership or corporate status of a 

Settling Defendant including, but not limited to, any transfer of 

assets or real or personal property shall in no way alter such 

Settling Defendant's responsibilities under this Consent Decree. 

3. Performing Settling Defendants shall provide a copy of 

this Consent Decree to each contractor hired to perform the Work 

required by this Consent Decree and to each person representing 

any Performing Settling Defendant witJ::1 respect to the Site or the 

Work and- shall condition all contracts entered into hereunder 
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upon performance of the Work in conformity with the terms of this 

Consent Decree. Performing Settling Defendants or their 

contractors shall provide written notice of the Consent Decree to 

all subcontractors hired to perform any portion of the Work 

required by this Consent Decree. Performing Settling Defendants 

shall nonetheless be responsible for ensuring that their 

contractors and subcontractors perform the Work contemplated 

herein in accordance with this Consent Decree. With regard to 

the activities undertaken pursuan.~_to this Consent Decree, each 

contractor and subcontractor shall be deemed to be in a 

contractual relationship with the Performing Settling Defendants 

within the meaning of Section l07(b) (3) of CERCLA, 42 U.S.C. 

§ 9607(b) {3}, and Section S(c} (3) of M.G.L. c. 21E. 

IV. DEFINITIONS 

4. Unless otherwise expressly provided herein, terms used in 

this Consent Decree which are defined in CERCLA or in regulations 

promulgated under CERCLA shall have the meaning assigned to them 

in CERCLA or in such regulations. With respect to the 

Commonwealth's claims under Chapter 21E, this Consent Decree 

incorporates the definitions set forth in Section 2 of Chapter 

21E as they exist at the date of entry of this Consent Decree, 

and any amendments thereto, unless otherwise defined in this 

Consent Decree. Whenever terms listed below are used in this 

Consent Decree or in the appendices attached hereto and 

incorporated hereunder, the following definitions shall apply: 

"CERCLA" shall mean the Comprehensive Environmental Response, 
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Compensation, and Liability Act of 1980, as amended, 42 U.S.C. 

§§ 9601 et seq. 

"Chapter 21C 1
• shall mean the Massachusetts Hazardous Waste 

Management Act, Massachusetts General Laws, Chapter 21C, as 

amended. 

IIChapter 21E" shall mean the Massachusetts Oil and Hazardous 

Materials Release Prevention and Response Act, Massachusetts 

General Laws, Chapter 21E, as amended. 

"Consent Decree II shall mean this Decree and all appendices 

attached hereto (listed in Section XXXI). In the event of 

conflict between this Decree and any appendix, this Decree shall 

control. 

IfDaylr shall mean a calendar day unless expressly stated to be 

a working day.. IfWorking dayn shall mean a day other than a 

Saturday, Sunday, or legal holiday. In computing any period of 

time under this Consent Decree, where the last day would fallon 

a Saturday, Sunday, or legal holiday, the period shall run until 

the close of business of the next working day. 

!tDe Minimis Settling Defendants" shall mean those Settling 

Defendants listed on Adjusted Appendices F-l and F-2, who have 

signed this Consent Decree, made payments required under this 

Consent Decree, and who are not disqualified from participating 

as De Minimis Settling Defendants in this Consent Decree. 

"DEp!t shall mean the Massachusetts Department of Environmental 

Protection and any successor departments or agencies of the 

State, and the predecessor agency, the Department of 
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Environmental Quality Engineering and its predecessor agencies. 

nEOEA'· shall mean the Massachusetts Executive Office of 

Environmental Affairs and any successor departments or agencies. 

"EPA" shall mean the United States Environmental Protection 

Agency and any successor departments or agencies of the United 

States. 

ItFuture Response Costs" shall mean all costs, including, but 

not limited to, direct and indirect costs, that the United States 

- and the Commonweal th i-ncur- in reviewing or developing plans, 

reports and other items pursuant to this Consent Decree, 

verifying the Work, or otherwise implementing, overseeing, or 

enforcing this Consent Decree, including, but not limited to, 

payroll costs, contractor costs, travel costs, laboratory costs, 

the costs of a~y risk assessment per'formed by or for EPA pursuant 

to Section IV.A.l. of the SOW following attainment of the Interim 

Cleanup Levels, the costs incurred pursuant to Sections VII, 

VIII, X (including, but not limited to, attorneys fees and the 

amount of just compensation, and the costs of any risk assessment 

performed by EPA prior to Certification of Completion of the Work 

as part of its periodic review of the remedy as required by 

Section 121(c) of CERCLA), XVI, XVII, Paragraphs 98, 99 of 

Section XXIII (Covenants Not to Sue by Plaintiffs) and Paragraph 

136 of Section XXXVII (Additional Settling Parties). Future 

Response Costs shall also include all costs, including direct and 

indirect costs, paid by the United States and the Commonwealth in 

connection with the Site between April 30, 1994 and the effective 
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date of this Consent Decree and all interest on the Past Response 

Costs from April 30, 1994 to 30 days after the effective date of 

this Consent Decree. 

"Institutional Controls" shall mean deed restrictions and 

other requirements and controls developed for one or more of the 

following purposes: 1) to restrict the use of groundwater at the 

Site prior to the attainment of Performance Standards; 2) to 

limit human or animal exposure to Waste Material; 3) to ensure 

non--interference with the performance- of the Work; and- 4) -to 

ensure the integrity and effectiveness of the Work. 

"National Contingency Plan" or "NCP" shall mean the National 

Oil and Hazardous Substances Pollution Contingency Plan 

promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, 

codified at 40. C.F.R. Part 300, including, but not limited to, 

any amendments thereto. 

"New Jersey" shall mean the Department of Transportation of 

the State of New Jersey. 

"Operation and Maintenance" or "0 & Mil shall mean all 

activities required to maintain the effectiveness of the Remedial 

Action as required under the Operation and Maintenance Plan 

approved or developed by EPA pursuant to this Consent Decree and 

the Statement of Work (SOW). 

"Owner Settling Defendant" shall mean the Town of Palmer, 

Massachusetts. 

"Paragraph" shall mean a portion of this Consent Decree 

identified by an arabic numeral or an upper case letter. 
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"Parties" shall mean the United States, the Commonwealth of 

Massachusetts, New Jersey, Settling Federal Agencies and the 

Settling Defendants. 

"Past Response Costs" shall mean all costs, including, but not 

limited to, direct and indirect costs and interest, that the 

United States and the Commonwealth incurred and paid with regard 

to the Site prior to April 30, 1994, including, but not limited 

to, payroll costs, contractor costs, travel costs, and laboratory 

costs. 

"Performance Standards ll shall mean those cleanup standards-, 

standards of control, cleanup levels, treatment standards, 

institutional controls, and other substantive requirements, 

criteria or limitations set forth in the ROD or Paragraph 15 of 

this Consent Decree or the SOW. 

"Performing Settling Defendants" shall mean those Settling 

Defendants listed on Appendix D. 

"Performing Settling Defendants' Work Costs" shall mean all 

costs, whether direct or indirect, incurred by the Performing 

Settling Defendants in carrying out response actions required by 

this Consent Decree, or for which the Performing Settling 

Defendants are responsible under the terms and provisions of this 

Consent Decree. 

"Plaintiffs" shall mean the United States and the Commonwealth 

of Massachusetts. 

"RCRAn shall mean the Solid Waste Disposal Act, as amended, 42 

U.S.C. §§ 6901 et seq. (also known as the Resource Conservation 
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and Recovery Act) . 

"Record of Decision" or "ROD" shall mean the EPA Record of 

Decision relating to the Site signed on September 15, 1992, by 

the Regional Administrator, EPA Region I, and all attachments 

thereto (attached hereto as Appendix A) . 

"Remedial Action" shall mean those activities, except for 

Operation and Maintenance, to be undertaken by the Performing 

Settling Defendants to implement the final plans and 

specifications submitted by the Performing Settling Defendants 

pursuant to the Remedial Design Work Plan and approved by EPA, 

after reasonable opportunity for review and comment by the 

Commonwealth. 

"Remedial Action Work Plan" shall mean the document submitted 

by the Performing Settling Defendants pursuant to Paragraph 14.d 

of this Consent Decree and described more fully in Paragraph 

14.e. 

"Remedial Design" shall mean those activities to be undertaken 

by the Performing Settling Defendants to develop the final plans 

and specifications for the Remedial Action pursuant to the 

Remedial Design Work Plan. 

"Remedial Design Work Plan" shall mean the document submitted 

by the Performing Settling Defendants pursuant to Paragraph 14.a 

of this Consent Decree and described more fully in Paragraph 

14.b. 

"Section" shall mean a portion of this Consent Decree 

identified by a roman numeral. 
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"Settling Defendants" shall mean those Parties identified in 

Appendices D (Performing Settling Defendants) and F-1 and F-2 (De 

Minimis Settling Defendants), and the Owner Settling Defendant. 

The provisions of this Consent Decree applicable to Settling 

Defendants shall be subject, in the case of the Par:ies 

identified in Appendices F-l and F-2 as Settling Commonwealth 

Agencies, to the provisions of Part V, General Provisions, 

Paragraph 6 (c) . 

"Settling Federal Agencies" . shall mean those agencies or 

departments of the United States identified in Appendix E. 

"Site" shall mean the PSC Resources Superfund Site, including 

the PSC Resources property, encompassing approximately 1.S acres, 

located at 10 Water Street, in Palmer, Hampden County, 

Massachusetts,. as generally depicted on the map attached as 

Appendix Ci all areas where Waste Materials migrating from the 

PSC Resources property have come to be locatedi the contiguous 

area between the PSC Resources property and the Quaboag River; 

and all suitable areas in very close proximity to the 

contamination necessary for implementation of the Work. 

"State" or "Commonwealth" shall mean the Commonwealth of 

Massachusetts. 

"Statement of Work" or "SOW" shall mean the statement of work 

for implementation of the Remedial Design, Remedial Action, and 

Operation and Maintenance at the Site, as set forth in Appendix B 

to this Consent Decree and any modifications made in accordance 

with this Consent Decree. 
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"Supervising Contractor" shall mean the principal contractor 

retained by the Performing Settling Defendants to supervise and 

direct the implementation of the Work under this Consent Decree. 

"Tier I Defendants" shall mean those De Minimis Settling 

Defendants listed on Appendix F-1. 

"Tier II Defendants" shall mean those De Minimis Settling 

Defendants listed on Appendix F-2. 

"United States" shall mean the United States of America, 

including. its .agencies, departments and instrumental it i.e.s .. , 

"Waste Material" shall mean (l) any "hazardous substance" 

under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any 

pollutant or contaminant under Section 101(33) of CERCLA, 42 

U.S.C. § 9601(33) i (3) any "solid waste" under Section 1004(27) 

of RCRA, 42 U.S.C. § 6903(27}; and (4) any "hazardous material" 

under M.G.L. c. 21E. When referring to Chapter 21E, "Waste 

Material" shall also include {5} any "hazardous material" or 

"oil" under Section 2 of Chapter 21Ei and (6) any Ithazardous 

waste" under Massachusetts General Laws, Chapter 21C, Section 2. 

"Work" shall mean all activities Performing Settling 

Defendants are required to perform under this Consent Decree, in 

accordance with the ROD as described by the SOW, including, but 

not limited to, Remedial Design, Remedial Action, Operation and 

Maintenance and any additional response actions pursuant to 

Section VII of this Consent Decree; provided however that "Work" 

shall not include those activities required by Section XXVII 

(Retention of Records). 



• • 
15 

V. GENERAL PROVISIONS 

5. Objectives of the Parties 

The objectives of the Parties in entering into this Consent 

Decree are to protect public health or welfare or the environment 

at the Site by the design and implementation of response actions 

at the Site by the Performing Settling Defendants and to resolve 

the claims of the United States and the Commonwealth against 

Settling Defendants, New Jersey and Settling Federal Agencies for 

Pa.st Response Costs. and F.uture.Response.Costs by means of 

payments specified in Section XVIII (Reimbursement of Response 

Costs) of this Consent Decree. In addition, this Consent Decree 

seeks to resolve certain contribution counterclaims or claims in 

recoupment against the United States or the Commonwealth by 

Settling Defen~ants, New Jersey and Settling Federal Agencies, as 

provided in Section XXIV (Covenants by Settling Defendants) . 

6. Commitments by Settling Defendants, New Jersey and 

Settling Federal Agencies 

a. Performing Settling Defendants shall finance and 

perform the Work in accordance with this Consent Decree and all 

plans,' standards, specifications, and schedules set forth in or 

developed or approved by EPA pursuant to this Consent Decree. 

Settling Defendants and New Jersey shall also reimburse the 

United States and the Commonwealth for Past Response Costs and 

Future Response Costs as provided in this Consent Decree. 

Settling Federal Agencies have agreed to settle their 

contribution liability for the Work performed by Performing 
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Settling Defendants under this Consent Decree and to reimburse 

the Superfund and the Massachusetts Challenge Fund for the 

amounts of Past Response Costs as specified in Section XVIII 

(Reimbursement of Response Costs) of the Consent Decree. 

b. The obligations of Performing Settling Defendants to 

finance and perform the Work and to pay amounts owed the United 

States and the Commonwealth under this Consent Decree are joint 

and several. In the event of the failure of anyone or more of 

the Performing Settling Defendants to implement any requirement 

of this Consent Decree applicable to Performing Settling 

Defendants, the remaining Performing Settling Defendants shall 

complete all such requirements. Each De Minimis Settling 

Defendant, New Jersey and Settling Federal Agency shall be 

responsible for payment of amounts owed the United States and the 

Commonwealth in accordance with the requirements of this Consen~ 

Decree. In no event shall any De Minimis Settling Defendant or 

New Jersey have any liabilities or responsibilities regarding the 

Work for which the Performing Settling Defendants are responsible 

pursuant to Section VI below. 

c. As acknowledged by the Parties, the payment 

obligations imposed by this Consent Decree may require a Settling 

Commonwealth Agency identified in Appendix F-1 or F-2 to seek 

appropriations to fund its .payments. No provision of this Decree 

shall be interpreted as or constitute a commitment that any 

Settling Commonwealth Agency obligate. or pay funds in 

contravention of M.G.L. c. 29. References to specific times for 
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payment and obligations or consequences for failure to make 

payments pursuant to paragraphs 107, 108, and 110, and any 

appendices thereto, are not applicable to any such Settling 

Commonwealth Agency. Each Settling Commonwealth Agency agrees 

to: 

i. make payment to an escrow agent designated by the 

De Minimis Settling Defendants, if still available, or the Trust 

Fund, within 180 days of September 7, 1994 for payment 

obligatioas·imposedpursuant. to paragraph 107; in the. event .that 

payment is not made within 45 days of September 7, 1994, the 

Settling Commonwealth Agency shall pay interest on the unpaid 

balance at the rate of 12% per annum; provided further that the 

covenants not to sue and contribution protection described in 

paragraph 111 and paragraph 103, respectively, shall not take 

effect as to that Settling Commonwealth Agency until such time as 

payment is made; and 

ii. make payment within 18 months from the date of 

receipt of a request for payment imposed pursuant to paragraph 

108i in the event that payment is not made within 45 days of 

receipt of the request, the Settling Commonwealth Agency shall 

pay interest on the unpaid balance at the rate of 12% per annum; 

provided that the continued effectiveness of the covenants not to 

sue and contribution protection described in paragraph 111 and 

paragraph 103, respectively, shall be conditioned upon the full 

and complete satisfaction of the payment imposed pursuant to 

paragraph 108i and 
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iii. make payment within 60 days of appropriations 

for payment imposed pursuant to paragraph 110; provided that in 

the event that payment is not made within 45 days of receipt of 

EPA's demand, the Settling Commonwealth Agency shall pay interest 

on the unpaid balance at the rate of 12% per annum; provided that 

the continued effectiveness ,of the covenants not to sue and 

contribution protection described in paragraph 111 shall be 

conditioned upon the full and complete satisfaction of the 

payment imposed pursuant to paragraph- '110.' If the Settling, 

Commonwealth Agency elects to resolve a dispute regarding a 

demand made under paragraph 111 pursuant to Section XXI (Dispute 

Resolution), the accrual of interest shall be stayed until the 

Settling Commonwealth Agency's receipt of a final decision 

resolving the dispute at which point the accrual of interest will 

recommence. 

7. Compliance With Applicable Law 

All activities undertaken by Performing Settling Defendants 

pursuant to this Consent Decree shall be performed in accordance 

with the requirements of all applicable federal and state laws 

and regulations. Performing Settling Defendants must also comply 

with all applicable or relevant and appropriate requirements of 

all Federal and state environmental laws as set forth in the ROD 

and the SOW. The activities conducted pursuant to this Consent 

Decree, if approved by EPA, shall be considered to be consistent 

with the NCP. 

8. Permits 
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a. As provided in Section 121(e} of CERCLA and § 300.5 

of the NCP, no federal, Commonwealth or local permit shall be 

required for any portion of the Work conducted entirely on-Site. 

Where any portion of the Work requires a federal or state permit 

or approval, Performing Settling Defendants shall submit timely 

and complete applications and take all other actions necessary to 

obtain all such permits or approvals. 

b. The Performing Settling Defendants may seek relief 

_ under the provisions of Section XX (Force. Majeure) of this 

Consent Decree for any delay in the performance of the Work 

resulting from a failure to obtain, or a delay in obtaining, any 

permit required for the Work. 

c. All hazardous waste, as defined under Section 1004(5) 

of RCRA, 42 U.S.C. § 6903(5), and/or Chapter 21C, which is 

generated in performance of the Work shall be managed by the 

Performing Settling Defendants in accordance with the NCP, 

including but not limited to the RCRA requirements relating to 

the use and signi.ng of manifests, and the requirements of 310 CMR 

30.0000, the state-delegated RCRA authority. Performing Settling 

Defendants or their representatives shall be listed as the 

generator(s} on all manifested shipments of hazardous waste 

generated during performance of the Work. 

d. This Consent Decree is not, and shall not be 

construed to be, a permit issued pursuant to any federal or state 

statute or regulation. 

9. Notice of Obligations to Successors-in-Title 
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a. Within 15 days after the entry of this Consent 

Decree, the Owner Settling Defendant shall record a certified 

copy of this Consent Decree with the Hampden Registry of Deeds, 

Hampden County, Commonwealth of Massachusetts. Thereafter, each 

deed, title, or other instrument conveying an interest in the 

property included in the Site shall contain a notice stating that 

the property is subject to this Consent Decree and any lien 

retained by the United States or the Commonwealth and shall 

reference·the recordedlocat.ion of the Consent. Decree.and any 

restrictions applicable to the property under this Consent 

Decree. 

b. The obligations of the Owner Settling Defendant with 

respect to the provision of access under Section X (Access) and 

the implementation of institutional controls under Section X 

shall be binding upon such Owner Settling Defendant and any and 

all persons who subsequently acquire any such interest or portion 

thereof (hereinafter "Successors-in-Title lf
). Within 15 days 

after the entry of this Consent Decree, the Owner Settling 

Defendant shall record at the Hampden Registry of Deeds a notice 

of oblIgation to provide access under Section X (Access). and 

related covenants. Each subsequent instrument conveying an 

interest to any such property included in the Site shall 

reference the recorded location of such notice and covenants 

applicable to the property. 

c. The Owner Settling Defendant and any Successor-in­

Title shall, at least 30 days prior to the conveyance of any such 
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interest, give written notice of this Consent Decree to the 

grantee and written notice to EPA and the Commonwealth of the 

proposed conveyance, including the name and address of the 

grantee, and the date on which notice of the Consent Decree was 

given to the grantee. In the event of any such conveyance, the 

Owner and Performing Settling Defendants' obligations under this 

Consent Decree, including their obligations to provide or secure 

access pursuant to Section X, shall continue to be met by the 

Owner and-Performing Settling-Defendants, respectively. In 

addition, if the United States and the Commonwealth approve, the 

grantee may perform some or all of the Work under this Consent 

Decree. In no event shall the conveyance of an interest in 

property that includes, or is a portion of, the Site release or 

otherwise affect the liability of the Owner and Performing 

Settling Defendants to comply with the Consent Decree. 

d. The Owner and Performing Settling Defendants shall 

not use any portion of the Site in any manner that EPA determines 

would adversely affect the integrity of any containment system, 

treatment system or monitoring system installed pursuant to this 

Consent Decree. 

VI. PERFORMANCE OF THE WORK BY PERFORMING SETTLING DEFENDANTS 

10. The Performing Settling Defendants shall perform the work 

for the Site as described in this Decree; in the Record of 

Decision ("ROO"), attached hereto as Appendix Ai in the Statement 

of Work ("SOW") (which the Parties agree is consistent with the 

ROO), attached hereto as Appendix Bi and any modifications 
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-
thereto. The ROD, the SOW, and all modifications to the SOW, are 

hereby incorporated by reference and made a part of this Decree. 

In the event of any inconsistency between this Decree (considered 

independently of the ROD and SOW for purposes of this sentence) 

and the SOW, the provisions of this Decree shall control. The 

Work shall be performed in accordance with all the provisions of 

this Decree (considered independently of the ROD and SOW for 

purposes of this sentence), the SOW, any modifications to the 

SOW, anrl all-design specifications, Work Plans or other plans or 

schedules attached to or approved pursuant to the SOW. Any 

modifications to the SOW, design specifications, Work Plans or 

other plans or schedules that are proposed by the Parties shall 

be pursuant to the procedures in Section XXXIII of this Decree. 

The major components of the Remedial Action for the Site, as 

described in the ROD, are as follows: 

A. Source Control 

1. Decontamination, demolition, and offsite disposal of 

property structures; 

2. Treatment and discharge of lagoon surface wateri 

3. Consolidation of contaminated property soils with 

lagoon and wetland sediments on site property; 

4. In-situ mixing and stabilization of property 

soils/sediments with treatment agents to bind 

contaminants into a stable matrix; 

S. Construction of a permeable cap over stabilized 

property soils and sediments, and grading and 
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planting of the cap's surface; 

6. Restoration of wetlands; 

7. Implementation of institutional controls on ground 

water use and land development; and 

8. Long-term monitoring of ground water, wetland 

sediments, and Quaboag River water and sediments. 

B. Management of Migration 

1. Use of natural attenuation to achieve ground water 

cleanup levels; 

2. Ground water monitoring of existing wells on the PSC 

Resources, Inc. property and of monitoring wells 

adjacent to the property; 

3. Sediment sampling of portions of the wetland and the 

quaboag River, and where ground water discharges to 

the wetland and the Quaboag River; 

4. Surface water sampling in areas adjacent to the 

wetland and in the Quaboag River; and 

S. Five-year site reviews to assess site conditions, 

contaminant distributions, and any associated site 

hazards. 

The 30% Remedial Design shall include the results of 

investigations conducted to evaluate alternative remedial 

technologies which may be employed during the Remedial Action. 

Technologies to be investigated may include, but will not 

necessarily be limited to: ex situ stabilization; segregation of 

media (lagoon sediments, wetland sediments, soils) for 
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itabilization; pretreatment of "hot spots" for specific 

contaminants before stabilization; low permeability cap over the 

stabilized mass; and on-site disposal of property structures. If 

the Remedial Action proposed in the 30~ Remedial Design submitted 

pursuant to the SOW differs significantly from the selected 

remedy in the ROD with respect to the scope, performance or cost, 

EPA must approve all significant differences after reasonable 

opportunity for review and comment by the Commonwealth. If EPA 

approves significant differences, EPA shall proceed in accordance 

with 40 C.F.R. Section 300.43S(c) (2). If any significant 

differences are not approved by EPA, the components of the ROD, 

in Section X thereof, shall be implemented as stated therein. 

11. In order to expedite Remedial Design at the Site, 

Performing Settling Defendants have agreed to commence and 

perform Remedial Design activities through submission of the 30% 

Design submission identified in Section V.C. of the SOW as a 

contractual obligation effective upon their receipt of notice of 

the signature of the EPA Regional Administrator on this Consent 

Decree. However, if the Consent Decree is disapproved in writing 

by the Court before completion of all work provided for in this 

Paragraph 11, the Performing Settling Defendants may suspend 

performance as of the date of written disapproval by the Court. 

Upon the effective date of this Consent Decree, all Future 

Response Costs incurred prior to the entry of the Consent Decree 

shall be reimbursed after entry in accordance with Section XVIII 

(Reimbursement of Response Costs). 
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12. All Remedial Design activities to be performed by 

Performing Settling Defendants pursuant to this consent Decree 

~hall be under the direction and supervision of a qualified 

contractor. Within 1 business day of their delivery to EPA of 

signature pages for the Consent Decree, Performing Settling 

Defendants shall provide EPA, with a copy to DEP, a list and 

description of qualifications of persons proposed by Performing 

Settling Defendants to be Supervising Contractor, to be used in 

carrying out the Remedial Design activities to be perform.ed 

pursuant to this Consent Decree. Within 30 days from the later 

of Performing Settling Defendants' receipt of notice from EPA as 

to those persons on the list referenced above in this Paragraph 

not disapproved by EPA (subject to the provision regarding 

disapproval set forth below), or the Performing Settling 

Defendants' receipt of notice of the signature of the EPA 

Regional Administrator on this Consent Decree, the Performing 

Settling Defendants shall notify EPA and the Commonwealth, in 

writing, of the name, title, and qualifications of the 

Supervising Contractor to be used in carrying out the Remedial 

Design activities to be performed pursuant to this Consent 

Decree. Performing Settling Defendants shall notify the EPA and 

the Commonwealth of the names of any other contractors and/or 

subcontractors that may be employed for the Remedial Design 

within 30 days from the later of their receipt of notice of EPA's 

non-disapproval of persons on the Performing Settling Defendants' 

list of potential Supervising Contractors, or the Performing 
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Settling Defendants' receipt of notice of the signature of the 

EPA Regional Administrator on this Consent Decree. Selection of 

any such contractor shall be subject to disapproval by EPA. If 

EPA disapproves of the selection of any contractor, the 

Performing Settling Defendants shall submit a list of 

contractors, including their qualifications, to EPA and the 

Commonwealth within 21 days of receipt of the disapproval of the 

contractor previously selected. Upon EPA's response, the 

Performing Settling Defendants may a.t their election select any 

one not disapproved on the list. After selection of a 

contractor, Performing Settling Defendants shall notify EPA and 

the Commonwealth of the name of the contractor within 14 working 

days following receipt of notice. 

13. a. All Remedial Action and Operation and Maintenance 

activities to be performed by the Performing Settling Defendants 

pursuant to this Consent Decree shall be under the direction and 

supervision of a qualified contractor. Within 1 business day of 

submittal of the final Remedial Design, Performing Settling 

Defendants shall provide EPA, with a copy to DEP, a list and 

description of qualifications of persons proposed by Performing 

Settling Defendants to be Supervising Contractor, to be used in 

carrying out the Remedial Action activities and/or the Operation 

and Maintenance activities to be performed pursuant to this 

Consent Decree. Within 60 days from the later of Performing 

Settling Defendants' receipt of noti~e from EPA as to those 

persons on the list referenced above in this paragraph not 
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disapproved by EPA, or the Performing Settling Defendants' 

receipt of notification of EPA approval or modification of .the 

final Remedial Design, the Performing Settling Defendants shall 

notify EPA and the Commonwealth in writing of the name, title and 

qualifications of the Supervising Contractor and the names of 

contractors and/or subcontractors that may be employed in 

carrying out the Remedial Action activities and/or the Operation 

and Maintenance activities to be performed pursuant to this 

Consent Decree. Selection of any such cont:ractor and/or 

subcontractor shall be subject to disapproval by EPA in 

accordance with the provisions of Paragraph 12. 

b. All Remedial Action and Operation and Maintenance 

activities to be performed by the Performing Settling Defendants 

pursuant to this Consent Decree and under the direction and 

supervision of the Supervising Contractor shall also be subject 

to quality control by an independent, qualified contractor. 

Within 30 days after notification of EPA approval or modification 

of the final Remedial Design, the Performing Settling Defendants 

shall notify EPA and the State, in writing, of the name, title, 

and qualifications of the Independent Quality Assurance Team 

(IQAT) that shall be responsible for examining and testing 

various materials, procedures, and equipment during Remedial 

Action and Operation and Maintenance. The IQAT shall be retained 

by the Performing Settling Defendants and shall be from an 

independent testing and inspection organization. The IQAT shall 

function to (a) direct and perform tests for quality assurance 
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inspection activities; (b) verify that the Construction QC Plan 

is implemented; (c) perform independent on-site inspections of 

the Work to assess compliance with project standardsj (d) verify 

that equipment and testing procedures meet the test requirements; 

and (e) report to the Performing Settling Defendants, EPA and the 

Commonwealth the results of all inspections. 

14. The following Work shall be performed by Performing 

Settling Defendants: 

a. In accordance with the time periods specified in the 

SOW, Performing Settling Defendants shall submit for review, 

modification and/or approval by EPA after a rea~onable 

opportunity for review and comment by the Commonwealth, work 

planes) for the Remedial Design at the Site (Remedial Design Work 

Planes) or RD.Work Plan{s». The work planes) shall be developed 

in conformance with the ROD, the SOW, and any applicable interim 

or final (but not draft) guidance documents issued by EPA. 

b. The RD Work Planes) shall include the documents 

specified in the sow, and shall contain schedules in accordance 

with the time limits specified in the SOW for design of the 

Remedial Action. 

c. Performing Settling Defendants shall implement the 

Work detailed in the RD Work Plan(s) upon its (their) approval or 

modification by EPA pursuant to the procedures in Section XII. 

Unless otherwise directed by EPA, the Performing Settling 

Defendants shall not commence field activities until approval or 

modification by EPA of these Work Plan{s). Upon such approval or 
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modification, these Work Plan(s) and any submissions required 

thereunder or under this Consent Decree shall be enforceable 

under this Consent Decree. All Remedial Design activities shall 

be conducted in accordance with the National Contingency Plan, 

any applicable interim or final (but not draft) guidance 

documents issued by EPA, and the requirements of this Consent 

Decree, including the standards, specifications and schedule 

contained in the SOW and these Work Plan(s) . 

-d.- In accordance -with,_thetime periods specified in the 

SOW, Performing Settling Defendants shall submit for review, 

modification and/or approval by EPA, after a reasonable 

opportunity for review and comment by the Commonwealth, work 

plan(s) for the Remedial Action and Operation and Maintenance at 

the Site (RA Work Plan(s) and O&M Plan(s), respectively). These 

Work Plan(s) shall be developed in conformance with the ROD, the 

SOW and the EPA Superfund Remedial Design and Remedial Action 

guidance and any applicable interim or final (but not draft) 

guidance documents. 

e. The RA Work Plan(s) and O&M Plan(s) shall include the 

documents specified in the SOW, and shall contain schedules in 

accordance with the time limits identified in the SOW for 

implementation of the Remedial Action and Operation and 

Maintenance. 

f. Performing Settling Defendants shall implement the 

Work detailed in the RA Work Plan(s) upon approval or 

modification of the RA Work Plan(s) by EPA pursuant to the 
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procedures in Section XII. Upon approval or modification by EPA, 

the RA Work Plan(s) and any submissions required thereunder or 

under this Consent Decree shall be enforceable under this Consent 

Decree. All Remedial Action activities shall be conducted in 

accordance with the National Contingency Plan, and any applicable 

interim or final (but not draft) guidance documents issued by 

EPA, and the requirements of this Consent Decree, including the 

standards, specifications and schedules contained in the SOW and 

the RA Work Plan(s). Performing_Settling Defendants shall 

implement the Work detailed in the O&M Planes) upon approval or 

modification of the O&M Planes) by EPA pursuant to the procedures 

in Section XII. Upon approval or modification by EPA, the O&M 

Planes) and any submissions required thereunder or under this 

Consent Decree shall be enforceable under this Consent Decree. 

All Operation and Maintenance activities shall be conducted in 

accordance with the National Contingency Plan, any additional 

guidance provided by EPA, and the requirements of this Consent 

Decree, including the standards, specifications and schedules 

contained in the SOW and the O&M Planes) . 

15 .. The Work performed by Performing Settling Defendants 

pursuant to this Consent Decree must, at a minimum, achieve the 

following Performance Standards: 

a. Ground Water CleanuD Levels: Performing Settling 

Defendants shall achieve Interim Cleanup Levels for ground water 

contamination, as specified below. The Performing Settling 

Defendants must demonstrate that they have achieved compliance 
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for a period of three consecutive years, according to the 

evaluation procedure defined in 40 C.F.R. Section 264.97. If EPA 

determines, after reasonable opportunity for review and comment 

by the Commonwealth, that the cumulative risks' posed by the 

residual contaminants after achievement of the Interim Cleanup 

Levels are not within EPA's risk management standard for 

carcinogens and non-carcinogens, then EPA, after reasonable 

opportunity for review and comment by the Commonwealth, will 

establish Modified Cleanup Levels, and the Performing Settling 

Defendants shall continue the Remedial Action until the Modified 

Cleanup Levels are achieved, or the remedy is otherwise deemed 

protective by EPA, after reasonable opportunity for review and 

comment by the Commonwealth. These Modified Cleanup Levels shall 

constitute the Final Cleanup Levels for the Site ground water and 

shall be considered Performance Standards for any Remedial Action 

regarding site ground water. 

The point of compliance for ground water shall be at and beyond 

the edge of the Waste Management Area as defined in the SOW. 

Ground Water Cleanup Levels 

Contaminant of Concern 

Bis(2-ethylhexyl)phthalate 
Vinyl Chloride 
l,l-Dichloroethane 
Cis-l,2-Dichloroethylene 
Trans-l,2-Dichloroethylene 
l,l,l-Trichloroethane 
Methylene Chloride 
Trichloroethylene (TCE) 
Tetrachloroethylene (PCE) 
Benzene 
2-Butanone (MEK) 
Acetone 

Cleanup Level 

6 ppb 
2 ppb 
3,600 ppb 
70 ppb 
100 ppb 
200 ppb 
S ppb 
S ppb 
S ppb 
S ppb 
3S0 ppb 
3,SOO ppb 
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Lead 15 ppb 

The ROD estimates that these levels will be achieved via natural 

attenuation within 4-11 years after completion of the selected 

source control remedy. 

b. Soil and Sediment Cleanup Levels: 

i. Cleanup levels for lagoon sediments and wetland 

sediments are listed below: 

Lagoon Sediments 

Contaminant of Concern Cleanup Level 

Bis(2-ethylhexyl)phthalate 
Total cPAHse 

Total ncPAHs 
l,l-Dichloroethane 
l,l,l-Trichloroethane 
Trichloroethylene (TCE) 
Tetrachloroethylene (PCE) 
Methylene Chloride 
Benzene 
Acetone 
Lead 

Wetland Sediments 

368 ppm 
100 ppm 
1,206 ppm 
711 ppm 
200 ppm 
4 ppm 
12 ppm 
1 ppm 
3 ppm 
50 ppm 
500 ppm 

.;::C:.;::o~n~t::.la=.:m=i~n:.:a~n:.!:t:.!:s~o::.;f!:O..-C:=;o:=;n=c.;:::e~r~n CI eanup Level 
Total PCBs 1 ppm 
Total PARs 10 ppm 
Arsenic 12 ppm 
Lead 375 ppm 
Zinc 550 ppm 

For all sediments exceeding these levels, Performing Settling 

Defendants shall, in accordance with the requirements of the sow, 

excavate and consolidate them with property soils for 

stabilization followed by placement of a cap. 

ii. Cleanup levels for unsaturated property soils 

are listed below: 



• • 
33 

Unsaturated Property Soils 

Contaminants of Concern Cleanup Level 

Total PCBs 
Total ncPAHs 
l,l-Dichloroethane 
Cis-1,2-DichloroethyleneC 

Trans-1,2-DichloroethyleneC 

1,1,1-Trichloroethane 
Trichloroethylene (TCE) 
Tetrachloroethylene (PCE) 
Benzene 
Lead 

1 ppm 
151 ppm 
243 ppm 
5 ppm 
7 ppm 
135 ppm 
1 ppm 
2 ppm 
1 ppm 
500 ppm 

Performing Settling Defendants shall stabilize all unsaturated 

property soils exceeding any of the individual contaminant 

cleanup levels to achieve the performance standards specified in 

f., below. 

c. Property Structures: Prior to the stabilization 

treatment process, Performing Settling Defendants shall 

decontaminate 'site buildings and structures, if necessary, until 

they are deemed suitable for disposal. The demolition and 

disposal activities shall take place once the surface 

decontamination work is completed. A determination shall be made 

as to whether the wastes generated by the decontamination 

activities are hazardous. If the wastes are determined to be 

hazardous, they shall be disposed offsite in accordance with 

applicable Federal and State regulations, including OSWER 

DIRECTIVE 9834.11, Revised Procedures for Planning and 

Implementing Off-site Response Actions. 

d. Air: The Performing Settling Defendants shall 

develop and set ambient levels, for EPA approval after reasonable 

opportunity for review and comment by the Commonwealth, for the 
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Site's contaminants of concern as part of the Remedial Design 

study. The point of compliance for air, consistent with the NCP, 

shall be the perimeter fenceline to be established during 

remedial action for access control and security purposes. 

e. Surface Water: The Performing Settling Defendants 

shall develop and set surface water levels for the Site's 

contaminants of concern as part of the Remedial Design study. 

The point of compliance for surface waters, consistent with the 

NCP,-shall be the point where.the release enters the.surface 

waters. 

f. Performance Criteria/Requirements for Stabilization 

Treatment: To ensure the effectiveness of the stabilization 

treatment in meeting all Source Control objectives, Performing 

Settling Defendants shall meet the following technical criteria 

for contaminant mobility and structural integrity of the 

stabilized mass: 

i. The average permeability shall be a maximum of 

10-6 cm/s, or as required to achieve the 

leachability criteria, using flexible wall 

triaxial cell permeability test (ASTM D 5084-

90, or technical equivalent). 

ii. The unconfined compressive strength (UCS) shall 

be a minimum of 50 psi or as determined to 

support the specific cap design and the 

equipment that will be used on the PSC 

Resources Property. 
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iii. Organic contaminants in leachate, using as-day 

modified American Nuclear Society Test (ANS-

16.1) using upgradient site ground wate~ as the 

extraction fluid, or equivalent method, shall 

comply with the Cp values listed below. Lead 

shall be less than 5 mg/l. A minimum 

leachability index of 6.0 shall be achieved by 

the stabilized mass. 

Gp-CONCENTRATIONS OF THE INFILTRATION (LEACijATE-PPB) 

Medium Contaminant of Concern Gp 

Property Soil Trichloroethylene 59 ppb 
Tetrachloroethylene 59 ppb 
Benzene 59 ppb 
1,1,1-Trichloroethane 8,857 ppb 
Total ncPAHs 1,158 ppb 
1,1-Dichloroethane 81,"165 ppb 
Cis-1,2-Dichloroethylene 827 ppb 
Trans-1,2-Dichloroethylene 1,181 ppb 

Lagoon Sediment Bis(2-ethylhexyl)phthalate 97 ppb 
Trichloroethylene 82 ppb 
Tetrachloroethylene 82 ppb 
Methylene Chloride 82 ppb 
Benzene 82 ppb 
1, 1, 1-Trichloroethane 3,292 ppb 
Total ncPAHs 2,321 ppb 
1,1-Dichloroethane 59,304 ppb 
Acetone 57,657 ppb 

iv. Organic and inorganic contaminants in leachate, 

using the Toxicity Characteristic Leaching 

Procedure (TCLP) I shall comply with the 

contaminant levels listed in Table I of 40 

C.F.R. § 261.24 - Toxicity Characteristic. 

g. Institutional Controls: In accordance with Section X, 
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Performing Settling Defendants shall implement institutional 

controls, such as deed restrictions, to ensure that future use of 

ground water and future development of land are prohibited until 

cleanup levels, specified above, have been attained, and to 

ensure the integrity and effectiveness of the Work thereafter. 

h. Other standards identified as ARARs in the ROD are 

hereby incorporated by reference and must be attained, as if set 

forth fully herein. 

16. Performing .Settling Defendants acknowledge and agree that 

nothing in this Consent Decree, the SOW, or the Remedial Design 

or Remedial Action Work Plans, or the O&M Planes) constitutes a 

warranty or representation of any kind by Plaintiffs that 

compliance with the Work requirements set forth in the SOW and 

the Work Plans will achieve the Performance Standards. 

Performing Settling Defendants' compliance with the Work 

requirements shall not foreclose Plaintiffs from seeking their 

compliance with all terms and conditions of this Consent Decree, 

including, but not limited to, the applicable Performance 

Standards. 

17.' Performing Settling Defendants shall, prior to any off­

Site shipment of Waste Material from the Site to an out-of-state 

waste management facility, provide written notification to the 

appropriate state environmental official in the receiving 

facility's state and to the EPA Project Coordinator and the DEP 

Project Manager of such shipment of Waste Material. However, 

this notification requirement shall not apply to any off-Site 
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shipments when the total volume of all such shipments will not 

exceed 10 cubic yards. Performing Settling Defendants shall, 

prior to any in-state shipment of Waste Material from the Site, 

provide written notification to the EPA Project Manager and the 

DEP Project Manager of such shipment of Waste Material. 

Notification of such off-site shipments will be made in 

compliance with all applicable federal and state regulations. 

a. The Performing Settling Defendants shall include in 

. the w-ritten notification ,the .following information, where 

available: (1) the name and location of the facility to which the 

Waste Material is to be shipped; (2) the type and quantity of the 

Waste Material to be shipped; (3) the expected schedule for the 

shipment of the Waste Material; and (4) the method of 

transportation. The Performing Settling Defendants shall notify 

the state in which the planned receiving facility is located of 

major changes in the shipment plan, such as a decision to ship 

the Waste Material to another facility within the same state, or 

to a facility in another state. 

b. The identity of the receiving facility and state will 

be determined by the Performing Settling Defendants following the 

award o'f the contract for Remedial Action construction. The 

Performing Settling Defendants shall provide the information 

required by Paragraph 17.a. as soon as practicable after the 

award of the contract and before the Waste Material is actually 

shipped. 

c. For purposes of this Paragraph 17, Waste Material 
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shall not include any material eligible for disposal at a RCRA 

Subtitle D facility. 

VII. ADDITIONAL RESPONSE ACTIONS 

18. In the event that (a) EPA determines, after reasonable 

opportunity for review and comment by the Commonwealth, (b) the 

Commonwealth, as a result of a judicial decree in any action by 

the Commonwealth to enforce an ARAR, determines, or (c) the 

Performing Settling Defendants propose that additional response 

actions are necessary to meet the Performance Standards, or to 

carry out the remedy selected in the ROD, notification of such 

additional response actions shall be provided to the Project 

Coordinators designated pursuant to this Consent Decree. The 

Parties agree that additional response actions necessary to meet 

the Performance Standards shall include, without any intention to 

limit other possible additional response actions, any alternative 

response actions proposed if natural attenuation fails to meet 

Performance Standards within a time frame acceptable to EPA, 

after reasonable opportunity for review and comment by DEP. 

19. Within 30 days of receipt of written notice from EPA, the 

Commonwealth or Performing Settl~ng Defendants pursuant to 

paragraph 18 that additional response actions are necessary (or 

such longer time as may be specified by EPA), Performing Settling 

Defendants shall submit to EPA and the State, for approval by 

EPA, after reasonable opportunity for review and comment by the 

Commonwealth, a work plan for the additional response actions. 

The plan shall conform to this Consent Decree, the NCP, EPA 
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Superfund Remedial Design and Remedial Action Guidance (OSWER 

Directive 9355.0-4A), the judicial decree in any action by the 

Commonwealth to enforce an ARAR, and other guidances identified 

by EPA in the SOW or prior to submission of the work plan for 

additional response actions. Upon approval of the plan pursuant 

to Section XII (Submissions Requiring Agency Approval) , 

Performing Settling Defendants shall implement the plan for 

additional response actions in accordance with the schedule 

contained therein. 

20. Any additional response actions that Performing Settling 

Defendants propose are necessary to meet the Performance 

Standards, or to carry out the remedy selected in the ROD, shall 

be subject to approval by EPA, after reasonable opportunity for 

review and comment by the State. If authorized by EPA, 

Performing Settling Defendants shall complete all such additional 

response actions in accordance with plans, specifications, and 

schedules approved or established by EPA pursuant to Section XII 

(Submissions Requiring Agency Approval) . 

21. Performing Settling Defendants may invoke the procedures 

set forth in Section XXI (Dispute Resolution) to dispute EPA's 

determination that additional response actions are necessary to 

meet the Performance Standards, or to carry out the remedy 

selected in the ROD. Such a dispute shall be resolved pursuant 

to Paragraphs 70-73 of this Consent Decree. 

VIII. EPA PERIODIC REVIEW 

22. Prior to EPA's issuance of a notice of completion of the 
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Work pursuant to Paragraph 54.b, Performing Settling Defendants 

shall conduct any studies and investigations as requested by EPA 

in order to permit EPA to conduct reviews at least every five 

years as required by Section 121(c) of CERCLA and any applicable 

regulations. 

23. If required by Sections 113(k) (2) or 117 of CERCLA, 

Performing Settling Defendants and the public will be provided 

with an opportunity to comment on any further response actions 

proposed by EPA as a result of the review conducted pursuant to 

Section 121(c) of CERCLA and to submit written comments for the 

record during the public comment period. After the period for 

submission of written comments is closed, the Regional 

Administrator, EPA Region I, or his/her delegate will determine, 

after reasonable opportunity for review and comment by the 

Commonwealth, in writing whether further response actions are 

appropriate. 

24. If the Regional Administrator, EPA Region I, or his/her 

delegate determines that information received, in whole or' in 

part, during the review conducted pursuant to Section 121(c) of 

CERCLA, or during any period for submission of written comments 

pursuant to Paragraph 23, indicates that the Remedial Action is 

not protective of human health and the environment, then, subject 

to Section-XXIII (Covenants Not to Sue by Plaintiffs) of this 

Consent Decree, the EPA, after reasonable opportunity for review 

and comment by the Commonwealth, may take or require such action 

pursuant to CERCLA or other applicable authorities against any 
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person, including but not limited to Performing Settling 

Defendants. 

IX. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS 

25. Performing Settling Defendants shall use quality 

assurance, quality control, and chain of custody procedures 

throughout the performance of the Work in accordance with the 

SOW, EPA's "Interim Guidelines and Specifications For Preparing 

Quality Assurance Project Plans," December 1980, (QAMS-005/80); 

"Data Quality Objective Guidance," (EPA/540/G87/003 and 004) i 

"EPA NEIC Policies and Procedures Manual," May 1978, revised 

November 1984~ {EPA 330/9-78-001-R}i and subsequent amendments to 

such guidelines and guidances upon notification by EPA to 

performing Settling Defendants of such amendment. Amended 

guidelines and guidances shall apply only to procedures conducted 

after such notification. If relevant to the proceeding, the 

Parties agree that validated sampling data generated in 

accordance with a Quality Assurance project Plan {"QAPP"} 

submitted pursuant to the SOW, and reviewed and approved by EPA 

shall be admissible as evidence, without objection, in any 

procee,ding under this Decree. Performing Settling Defendants 

shall use their best efforts to ensure that EPA and Commonwealth 

personnel and their authorized representatives are allowed access 

at reasonable times to all laboratories utilized by Performing 

Settling Defendants in implementing this Consent Decree. In 

addition, Performing Settling Defendants shall ensure that such 

laboratories shall analyze all samples submitted by EPA pursuant 
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eo the QAPP for quality assurance monitoring. Performing 

Settling Defendants shall ensure that the laboratories they 

utilize for the analysis of samples taken pursuant to this Decree 

perform all analyses according to accepted EPA methods. 

Performing Settling Defendants shall ensure that all laboratories 

they use for analysis of samples taken pursuant to this Consent 

Decree participate in an EPA or EPA-equivalent QA/QC program. 

26. Upon request of EPA or the Commonwealth, the Performing 

Settling Defendants shall allow split or duplicate samples to be 

taken by EPA and the Commonwealth or their authorized 

representatives. Performing Settling Defendants shall notify EPA 

and the Commonwealth not less than 14 days in advance of any 

sample collection activity unless shorter notice is agreed to by 

EPA. In addition, EPA and the Commonwealth shall have the right 

to take any additional samples that EPA or the Commonwealth deem 

necessary. Upon request, EPA and the Commonwealth shall allow 

the Performing Settling Defendants to take split or duplicate 

samples of any samples they take as part of the Plaintiffs' 

oversight of the Performing Settling Defendants' implementation 

of the Work. 

27. Performing Settling Defendants shall submit to EPA and 

the Commonwealth a total of 10 copies of the results of all 

sampling and/or tests or other data obtained or generated by or 

on behalf of Performing Settling Defendants with respect to the 

Site and/or the implementation of this Consent Decree unless EPA 

agrees otherwise (6 copies to EPA, 4 copies to the Commonwealth) . 
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28. Notwithstanding any provision of this Consent Decree, the 

Unit.ed States and the Commonwealth hereby retain all of their 

information gathering and inspection authorities and rights. 

including enforcement actions related thereto, under CERCLA, 

RCRA, Chapter 21E, Chapter 21C and any other applicable statutes 

or regulations. 

X. ACCESS AND INSTITUTIONAL CONTROLS 

29. Commencing upon the date of Performing Settling 

Defendants' receipt of notice of the signature of the EPA 

Regional Administrator on this Consent Decree, the Performing 

Settling Defendants agree to provide the United States, the 

Commonwealth, and their representatives, including, but not 

limited to, EPA and DEP and their respective contractors, access 

at all reasonable times to the Site and any other property to 

which access is required for the implementation of this Consent 

Decree, to the extent access to the property is controlled by 

Performing Settling Defendants, for the purposes of conducting 

any activity related to this Consent Decree including, but not 

limited to: 

a. Monitoring the Work; 

b. Verifying any data or information submitted to the 

United Statesi 

c. Conducting investigations relating to contamination 

at or near the Site; 

d. Obtaining samples; 

e. Assessing the need for, planning, or implementing 
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additional response actions at or near the Site; 

f. Inspecting and copying records, operating logs, 

contracts, or other documents maintained or ge~erated by 

Performing Settling Defendants or their agents, consistent with 

Section XXVIIi and 

g. Assessing Performing Settling Defendants' compliance 

with this Consent Decree. 

30. Performing Settling Defendants have arranged for access 

by agreement with the Owner Settling Defendant as set forth in 

Access and Institutional Controls agreement as set forth in 

Appendix J. To the extent that other rights of access to the 

Site or any other property to which access is required for the 

implementation of this Consent Decree is owned or controlled by 

persons other than Settling Defendants, Performing Settling 

Defendants shall use "best efforts" to secure from such persons 

access for Performing Settling Defendants, as well as for the 

United States and the Commonwealth and their representatives, 

including, but not limited to, their contractors as necessary to 

effectuate implementation of this Consent Decree. For purposes 

of this Paragraph, "best efforts" includes the payment of 

reasonable sums of money in consideration of Access; provided 

that in no event shall the Performing Settling Defendants be 

obligated hereunder to pay money, directly or indirectly, in 

consideration of access, to or for the benefit of any of the 

"Corporate Owners" listed at page 3 of the ROD or any of their 

successors and assigns. If any Access required to complete the 
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Work is not obtained within 45 days of the date of Performing 

Settling Defendants' receipt of notice of the signature of the 

EPA Regional Administrator on the Consent Decree, or within 45 

days of the date EPA notifies the Performing Settling Defendants 

in writing that additional Access beyond that previously secured 

is necessary, Performing Settling Defendants shall promptly 

notify the United States and the Commonwealth in writing, and 

shall include in that notification a summary of the steps 

Performing Settling Defendants have taken to attempt to obtain 

Access. The United States or the Commonwealth may, as they deem 

appropriate, assist Performing Settling Defendants in obtaining 

Access. Performing Settling Defendants shall reimburse the 

United States or the Commonwealth, in accordance with the 

procedures in.Section XVIII (Reimbursement of Response Costs), 

for all costs incurred by the United States or the Commonwealth 

in obtaining Access, including, but not limited to, attorneys 

fees and the amount of just compensation. 

3l. To the extent that the Site or any other property for 

which Institutional Controls are required for the implementation 

of this Consent Decree is owned or controlled by persons other 

than Performing Settling Defendants, Performing Settling 

Defendants shall use "best efforts" to secure from such persons 

Institutional Controls, as specified in the SOW. For purposes of 

this Paragraph, "best efforts" includes the payment of reasonable 

sums of money in consideration of Institutional Controls; 

provided that in no event shall the Performing Settling 



• • 
46 

-Defendants be obligated hereunder to pay money, directly or 

indirectly, in consideration of Institutional Controls, to or for 

the benefit of any of the "Corporate Owners" listed at page 3 of 

the ROD or any of their successors and assigns. If any 

Institutional Controls required to complete the Work are not 

obtained within the schedule established pursuant to the SOW or 

within 45 days of the date EPA, after reasonable opportunity to 

review and comment by the Commonwealth, notifies the Performing 

Settling Defendants in writing-that additional Institutional 

Controls beyond those previously secured is necessary, Performing 

Settling Defendants shall promptly notify the United States and 

the Commonwealth in writing, and shall include in that 

notification the following information: 

a. the identity of the person making the request for 

assistance and his or her relationship to the site or location; 

b. the nature and location of the institutional 

control(s) that he or she intends to establish, the anticipated 

duration of the institutional control(s} and the reason(s) such 

institutional control(s) are necessary to perform the response 

actions; 

c. the identity of the person or persons who own or 

operate the site or location to which the United States or 

Commonwealth's assistance for establishing institutional 

control{s) is sought; 

d. the results of any and al,l attempts to establish such 

institutional control(s}i and 
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e. certification that a copy of the request for 

assistance has been sent to each person or persons who own or 

operate such sites or locations. 

The United States or the Commonwealth may as they deem 

appropriate, assist Performing Settling Defendants in obtaining 

Institutional Controls. 

32. Notwithstanding any provision of this Consent Decree, the 

United States and the Commonwealth retain all of their access 

authorities and rights, including enforcement authorities related 

thereto, under CERCLA, RCRA, Chapter 21E, Chapter 21C, and any 

other applicable statute· or regulations. 

XI. REPORTING REOUIREMENTS 

33. In addition to any other requirement of this Consent 

Decree, Performing Settling Defendants shall submit to EPA 6 

copies and the Commonwealth 4 copies of written monthly progress 

reports that: (a) describe the actions which have been taken 

toward achieving compliance with this Consent Decree during the 

previous month; (b) include a summary of all results of sampling 

and tests and all other data received or generated by Performing 

Settling Defendants or their contractors or agents in the 

previous month in compliance with this Consent Decreei {c} 

identify all work plans, plans and other deliverables required by 

this Consent Decree that were completed and submitted during the 

previous monthi (d) describe all actions, including, but not 

limited to, data collection and implementation of work plans, 

which are scheduled for the next six weeks and provide other 
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information relating to the progress of construction, including, 

but not limited tOt critical path diagrams, Gantt charts and Pert 

charts; (e) include information regarding percentage of 

completion, unresolved delays encountered or anticipated that may 

affect the future schedule for implementation of the Work, and a 

description of efforts made to mitigate those delays or 

anticipated delays; (f) include any modifications to the work 

plans or other schedules that Performing Settling Defendants have 
, 

proposed to EPA or that have been approved by EPA; and (g) 

describe all activities undertaken in support of the Community 

Relations Plan during the previous month and those to be 

undertaken in the next six weeks. Performing Settling Defendants 

shall submit these progress reports to EPA and the Commonwealth 

by the tenth day of every month commencing with the calendar 

month following the month during which the Performing Settling 

Defendants receive notice of the signature on this Consent Decree 

by the EPA Regional Administrator until EPA notifies the 

Performing Settling Defendants pursuant to Paragraph 53.b of 

Section XVI (Certification of Completion) / unless otherwise 

agreed,in writing by EPA, after reasonable opportunity for review 

and comment by DEP. If requested by EPA or the Commonwealth, 

Performing Settling Defendants shall also provide briefings for 

EPA and the Commonwealth to discuss the progress of the Work. 

34. The Performing Settling Defendants shall notify EPA and 

the Commonwealth of any change in the schedule described in the 

monthly progress report for the performance of any activity, 
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including, but not limited to, data collection and implementation 

of work plans, no later than seven days prior to the performance 

of the activity. 

35. Upon the occurrence of any event during performance of 

the Work that Performing Settling Defendants are required to 

report pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603, 

and/or Section 304 of the Emergency Planning and Community Right­

To-Know Act (EPCRA), 42 U.S.C. § 11004, 310 CMR 40.0300 and other 

applicable reporting requirements, Performing Settling Defendants 

shall within 24 hours of the on-set of such event orally notify 

the EPA Project Coordinator or the Alternate EPA Project 

Coordinator designated pursuant to Section XIII (in the event of 

the unavailability of the EPA Project Coordinator), or, in the 

event that neither the EPA Project Coordinator or Alternate EPA 

Project Coordinator is available, the Emergency Response Unit, 

Region I, United States Environmental Protection Agency. In 

addition to the foregoing, Performing Settling Defendants shall 

also notify orally the State Project Coordinator. These 

reporting requirements are in addition to the reporting required 

by CE~CLA Section 103 or EPCRA Section 304 and/or Chapter 21E, 

Section 7. 

36. Within 20 days of the onset of such an event, Performing 

Settling Defendants shall furnish to Plaintiffs a written report, 

signed by the Performing Settling Defendants' Project 

Coordinator, setting forth the events which occurred and the 

measures taken, and to be taken, in response thereto. Within 30 
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days of the conclusion of such an event, Performing Settling 

Defendants shall submit a report setting forth all actions taken 

in response thereto. 

37. Performing Settling Defendants shall submit 6 copies of 

all plans, reports, and data required by the SOW, the Remedial 

Design Work Plan, the Remedial Action Work Plan, or any other 

approved plans to EPA in accordance with the schedules set forth 

in such plans. Performing Settling Defendants shall 

simultaneously submit 4 copies of all such plans, reports and 

data to the State. 

38. All reports and other documents submitted by Performing 

Settling Defendants to EPA or the Commonwealth (other than the 

monthly progress reports referred to above) which purport to 

document Performing Settling Defendants' compliance with the 

terms of this Consent Decree shall be signed by an authorized 

representative of the Performing Settling Defendants. 

XII. SUBMISSIONS REOUIRING AGENCY APPROVAL 

39. After review of any plan, report or other item which is 

required to be submitted for approval pursuant to this Consent 

Decree', EPA, after reasonable opportunity for review and comment 

by the Commonwealth, shall in writing: (a) approve, in whole or 

in part, the submission; (b) approve the submission upon 

specified conditions; (c) modify the submission to cure the 

deficiencies; (d) disapprove, in whole or in part, the 

submission, directing that the Performing Settling Defendants 

modify the submission; {e} disapprove, in whole or in part, the 
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submission, notifying Performing Settling Defendants of 

deficiencies and of EPA's decision that EPA will modify the 

submission; or (f) any combination of the above. 

40. In the event of approval, approval upon conditions, or 

modification by EPA, pursuant to Paragraph 39(a), (b) or (c), or 

(e), Performing Settling Defendants shall proceed to take any 

action required by the plan, report, or other item, as approved 

or modified by EPA subject only to their right to invoke the 

Dispute Resolution procedures set forth in Section XXI (Dispute 

Resolution) with respect to the modifications or conditions made 

by EPA. In the event that EPA modifies the submission to cure 

the deficiencies pursuant to Paragraph 39(c) or (e) and the 

submission has a material defect, EPA and the Commonwealth retain 

their right to seek stipulated penalties, as provided in Section 

XXII. 

41. a. Upon receipt of a written notice of disapproval 

pursuant to Paragraph 39(d), Performing Settling Defendants 

shall, within 14 days or such other time as specified by EPA in 

such notice, correct the deficiencies and resubmit the plan, 

report, or other item, or appropriate portions thereof, for 

approval. During this period, if and to the extent practicable, 

Project Coordinators for the Performing Settling Defendants, EPA 

and the Commonwealth will make themselves available to discuss 

the matters addressed in EPA's notice. Any stipulated penalties 

applicable to the submission, as provided in Section XXII, shall 

accrue during the 14-day period or oeherwise specified period but 
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-
shall not be payable unless the resubmission is disapproved or 

modified by EPA due to a material defect identified in EPA's. 

written notice as provided in Paragraph 39. 

b. Notwithstanding the receipt of a written notice of 

disapproval pursuant to Paragraph 39(d) or (e), Performing 

Settling Defendants shall proceed, at the direction of EPA, to 

take any action required by any non-deficient portion of the 

submission. Implementation of any non-deficient portion of a 

submission shall not relieve Performing Settling Defendants of 

any liability for stipulated penalties under Section XXII 

(Stipulated Penalties) . 

42. In the event that a resubmitted plan, report or other 

item, or portion thereof, is disapproved by EPA, EPA may again 

require the Performing Settling Defendants to correct the 

deficiencies, in accordance with the preceding Paragraphs. EPA 

also retains the right to amend or develop the plan, report or 

other item, after reasonable opportunity for review and comment 

by the Commonwealth. Performing Settling Defendants shall 

implement any such plan, report, or item as amended or developed 

by EPA, subject only to their right to invoke the procedures set 

forth in Section XXI (Dispute Resolution) . 

43. If upon resubmission, a plan, report, or item is 

disapproved or modified by EPA due to a material defect, 

Performing Settling Defendants shall be deemed to have failed to 

submit such plan, report, or item timely and adequately unless 

the Performing Settling Defendants invoke the dispute resolution 
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procedures set forth in Section XXI (Dispute Resolution) and 

EPA's action is overturned pursuant to that Section. The 

provisions of Section XXI (Dispute Resolution) and Section XXII 

(Stipulated Penalties> shall govern the implementation of the 

Work and accrual and payment of any stipulated penalties during 

Dispute Resolution. If EPA's disapproval or modification is 

upheld, stipulated penalties shall accrue for such violation from 

the date on which the initial submission was originally required, 

as provided in Section XXII. 

44. All plans, reports, and other items required to be 

submitted to EPA under this Consent Decree shall, upon approval 

or modification by EPA after reasonable opportunity for review 

and comment by the Commonwealth, be enforceable under this 

Consent Decree. In the event EPA approves or modifies a portion 

of a plan, report, or other item required to be submitted to EPA 

under this Consent Decree, the approved or modified portion shall 

be enforceable under this Consent Decree. 

XIII. PROJECT COORDINATORS 

45. Within 20 days of lodging this Consent Decree, Performing 

Settling Defendants, the Commonwealth and EPA will notify each 

other, in writing, of the name, address and telephone number of 

their respective designated Project Coordinators and Alternate 

Project Coordinators. If a Project Coordinator or Alternate 

Project Coordinator initially designated is changed, the identity 

of the successor will be given to the other parties at least 5 

working days before the changes occur, unless impracticable, but 
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in no evenc Lacer chan che accual day che change is made. The 

Performi~g Sectling Defendants' Project Coordinacor shall be 

subject to disapproval by 2PA after consultacion with the 

Commonwealth and shall have the technical expertise suf:~cient to 

adequately oversee all aspec=s of the Work. The Per=o~i~g 

Settling Defendants' Project Coordinator shall not be an attor~ey 

for any of the Performing Settling Defendants in this matter. He 

or she may assign other representatives, including other 

contractors, to serve as a Site representative for oversight of 

performance of daily operations during remedial activities. In 

addition, EPA will designate, in writing, a Geographic Section 

Chief who will be responsible for all the findings of 

approval/disapproval, and comments on all major project 

deliverables. 

46. Plaintiffs may designate other representatives, 

including, but not limited to, EPA and Commonwealth employees, 

and federal and Commonwealth contractors and consultants, to 

observe and monitor the progress of any activity undertaken 

pursuant to this Consent Decree. EPA's Project Coordinator and 

Alternate Project Coordinator shall have the authority lawfully 

vested in a Remedial Project Manager (RPM) and an On-Scene 

Coordinator (OSC) by the National Contingency Plan, 40 C.:.R. 

Part 300. In addition, EPA's Project Coordinator or Alter~ate 

Project Coordinator shall have authority, consistent with the 

National Cont~ngency Plan, to halt, conduct or direct any Work 

required by this Consent Decree, and to take any necessary 
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-response action when s/he deter~i~es that conditions ac the Sice 

constitute an emercenc'y situation or may orcsc~~ a"· .. 
.,j , _ - _...... 4. ~r:lmec::..ace 

threat to public health or wel~are or :he enviror.me~: due :0 

release or threatened release 0: Waste Material. 

47. In addition to the meetings required by the sew duri~g 

the construction period, EPA's Project Coordi~ator and che 

Performing Settling Defendants' Project Coordinator will meet, at 

a minimum, on a monthly basis during non-construction periods. 

DEP's Project Coordinator shall be provided by EPA with 

reasonable advance notice of, and shall have the right to 

participate in, all such meetings. Such meetings may be held by 

telephone conference or in person. 

XIV. ASSURANCE OF ABILITY TO COMPLETE WORK 

48. Within 90 days of lodging of this Consent Decree, 

Performing Settling Defendants shall establish and maintain 

financial security in the amount of $4,000,000 in one of the 

following forms: 

a. A surety bond guaranteeing performance of the Work; 

b. One or more irrevocable letters of credit; 

c. A guarantee to perfo~ the Work by one or more 

parent corporations or subsidiaries, or by one or more unrelaced 

corporations that have a subscan:ial business relationshi; with 

at least one of the Per=orming Set:ling Defendants; or 

d. A demonstration that one or more of the Per:ormi~g 

Settling Defendants satisfy the requirements of 40 C.F.R. Part 

264.143(f) (1)-(3). 
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49. If the Performing Settling Defendants seek co demonstrate 

the ability to complete the Work through a guarantee by a third 

parcy pursuant to Paragraph 48.c of t~is Consent Decree, 

Performing Settling Defendants shall demonstrate t~at che 

guarantor satisfies che requirements of 40 C.:.R. Par~ 

264.143(f) t as referenced above. If Performing Setcling 

Defendants seek to demonstrate their ability to complete the Work 

by means of the financial test or the corporate guarantee 

pursuant to Paragraph 48.c or 48.d, they shall resubmit sworn 

statements conveying the information required by 40 C.F.R. Part 

264.143(f) (1)-(3) annually, on the anniversary of the effective 

date of this Consent Decree. In the event that EPA, after a 

reasonable opportunity for review and comment by the 

Commonwealth, determines at any time that the financial 

assurances provided pursuant to this Section are inadequate, EPA 

shall notify Performing Settling Defendants of the basis of its 

determinations. Performing Settling Defendants shall, within 30 

days of receipt of written notice of EPA's determination, obtain 

and present to EPA for approval, after opportunity for review and 

comment by the Commonwealth, one of the other forms of financial 

assurance listed in Paragraph 48 of this Consent Decree. 

Performing Settling Defendants' inability to demonstrate 

financial ability to complete the Work shall not excuse 

performance of any accivities required under this Consent Decree. 

XV. TRUST Fti'NO 

50. Within ten (10) days afte'r Performing Settling 
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Defendan~s' receipc of nocice of c~e ~?h ~~g:~nal Acminis~~acor's 

signacu~e on chis Consenc Dec~ee, ?e~:~~~:ng S~~~l:ng Defendan:s 

shall presenc co EPA, wich a copy co :~e ~~~~~nwea!:~, :or 

approval a proposed form of crusc agree~e!"!.::. '~~e ";:':::'..ls::. 

Agreemenc u
, es::.ablishing che PSC Res~c:::=es S:~e Trust. Fund (c~e 

"Trusc Fund") and shall nocify EPA and c!1e Cc:-::monwealt.h of che 

identity and qualifications of che crust.ee(s). The Trust 

Agreement shall assure that, pending certificacion of completion 

of the Work pursuant to Paragraph 54.b., monies contributed to 

the Trust Fund by New Jersey, the De Minimis Settling Defendants 

and the Settling Federal Agencies shall be used for the exclusive 

purpose of financing the obligations of che Performing Settling 

Defenda·nts under this Consent Dec:::ee, subject. to limitation set 

fort:h in this paragraph below. EPA shall notify Performing 

Sett:ling Deferidants, in writing, of its approval or disapproval 

after reasonable opportunity for review and comment by the 

Commonwealth of the proposed Trust Agreement, any part thereof, 

or the trustee(s). Within thirty days of any disapproval of the 

Trust Agreement or the Trust:ee, the Performing Settling 

Defendants shall submit a revised Trusc Agreement to EPA or shall 

provide a notice of dispuce pursuan::. to S~c::on XXI (Disput.e 

Resolucion). Wi chin t.en working days c: E?A's app:::oval 0: ~he 
Trust. .~greement, or wit.hi:l cen working ~ays a::.er resolucion of 

any dispute regarding t.he T~usc Agree~e!"!.t. u!"!.cer which t.he Trust. 

Agreement is approved, Per=orming S~c::ing De:encan:s shall 

provide EPA and the Commonwealth wit.h a copy of :he fully 
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executed Trust Agreement which shall be a~ executed version 0: 

the approved form. Money paid into t~e Trust 2u~d shall be used 

solely to pay proper and necessary ex;e~ses pursuant to t~~s 

Consent Decree, including expenses of ad~inistering t~e 7rust. 

The Trust Fund may not be used to pay stipulated penalties that 

may be required to be paid pursuant to Section XXI! (Stipulated 

Penalties) and shall not be used to pay attorneys' fees or other 

litigation costs of the Performing Settling Defendants. 

51. Notwithstanding any provision in the Trust Agreement, 

Performing Settling Defendants shall be jointly and severally 

liable for compliance with this Consent Decree. Performing 

Settling Defendants shall provide EPA and the Commonwealth with 

written notice at least ten (10) days in advance of any proposed 

change in the Trust Agreement or of the Trustee. Neither EPA nor 

the Commonwealth, through their acceptance of the terms and 

conditions of the Trust Agreement or othe~Nise, guarantees the 

monetary sufficiency of the Trust Fund nor the legal sufficiency 

of the Trust Agreement. 

52. Any money remaining in the Trust Fund upon notification 

by EPA pursuant to Paragraph 54.b, after reasonable opportunity 

for review and comment by the Commonwealt~, that all of the Work 

has been satisfactorily completed and all Past Response Costs and 

Future Response Costs reimbursed in accor=ance with this Consent 

Decree, shall be returned to Performing Settling Defendants in 

accordance with the terms of the Trust Agreement. 
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XVI. C2RT!F!CAT!ON OF CCMPLETICN 

53. Comoletion of t~e Remedial Ac~;or. 

a. Within 90 days 

conclude that the Remedial Ac~ion has been fully per:or~ed and 

the Per:ormance Standards have been at=ained, Perfo~ing Settling 

Defendants shall schedule and conduct a pre-cer~ification 

inspection to be attended by Performing Settling Defendants, EPA 

and the Commonwealth. If, after the pre-certification 

inspection, the Performing Settling Defendants still believe that 

the Remedial Action has been fully performed and the Performance 

Standards have been attained, they shall submit a written report 

requesting certification to EPA and the Commonwealth for 

approval, pursuant to Section XII (Submissions Requiring Agency 

Approval) within 60 days of the inspection. In the report, a 

registered professional engineer and the Performing Settling 

Defendants' Project Coordinator shall sign and seal a written 

statement that the Remedial Action has been completed in full 

satisfaction of the requirements of this Consent Decree. The 

written report shall include as-built drawings signed and stamped 

by a professional civil engineer registered in the Commonwealth. 

The report shall contain the following statement, signed by a 

responsible corporate official of a Per:orming Settling Defendant 

or the performing Settling Defendants' Project Coordinator: 

"I certify under penalty of law that:. this document and 
all attachments were orecared under mv direc~ion or 
supervision in accordance with a system designed t:.o 
assure that qualified personnel thoroughly and 
properly gather and evaluate the information 
submitted. I certify that, based on my inquiry of the 
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person or persons ~ho manage the system, or those 
persons directly responsible for gathering the 
info~ation, the infor~ation is, to the best of my 
knowledge acd belief, true, ac=~rate and comolete. I 
am aware that there are signi:icant penalties for 
submit~ing false infor~ation, including the 
possibility of fine and imprisonment for knowing 
violations." 

If, after completion of the pre-certi=ication inspection and 

receipt and review of the written report, EPA, after reasonable 

opportunity to review and comment by the Commonwealth, determines 

that the Remedial Action or any portion thereof has not been 

completed 'in accordance with this Consent Decree or that the 

Performance Standards have not been achieved, EPA will notify 

Performing Settling Defendants in writing of the activities that 

must be undertaken to complete the Remedial Action and achieve 

the Performance Standards. EPA will set forth in the notice a 

schedule for 'performance of such activities consistent with the 

Consent Decree and the SOW or require the Performing Settling 

Defendants to submit a schedule to EPA for approval pursuant to 

Section XII (Submissions Requiring Agency Approval). Performing 

Settling Defendants shall perform all activities described in the 

notice in accordance with the specifications and schedules 

established pursuant to this Paragraph, subject to their right to 

invoke the dispute resolution procedures set forth in Section XXI 

(Dispute Resolution). 

b. If EPA concludes, based on the initial or any 

subsequent "report requesting Certification of Completion and 

after a reasonable opportunity for review and comment by the 

Commonwealth, that the Remedial Action has been fully perfor~ed 
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in accordance wit:h t:his Consent: De~_~~_Q_ and t:~at: t:he 0 ~ ." .. e:::- _or:nance 

Standards have been achieved, E?A ~ill so cer=i~y i~ ~ri~!~g ~~ 

Performing Sett:ling Defencan=s. 7his cer=i:icat::on shall 

constit:ute the Certificat:ion of Complet:ion 0: ~he Remedial Ac=ic~ 

for purposes of t:his Consent: Decree, i~cludi~g, bu~ not: limi=ed 

to, Section XXIII (Covenant:s Not: to Sue by Plaint:if:sl . 

Certification of Complet:ion of the Remedial Action shall not 

affect Performing Settling Defendants' non-Remedial Action 

obligations under this Consent Decree. 

54. Completion of the Work 

a. Within 90 days after Performing Settling Defendants 

conclude that all phases of the Work (including 0 & M), have been 

fully performed, Performing Settling Defendants shall schedule 

and conduct a pre-certification inspection to be attended by 

Performing Settling Defendants, EPA and the Commonwealth. If, 

after the pre-certification inspection, the Performing Settling 

Defendants still believe that the Work has been fully performed, 

Performing Settling Defendants shall submit to EPA and the 

Commonwealth a signed and sealed written report by a registered 

professional engineer stating that the Work has been completed in 

full satisfaction of the requirements of this Consent Decree. 

The report shall contain the following scat:ement:, signed by a 

responsible corporate official c: a Performing Set:~ling Defendant 

or che Performing Set:~ling Defendants' ProjeC= Coordinator: 

"I certify under penalty of law chac =his 
documenc and all attachments were orecared under 
my direction or supervision in accordance with a 
system designed to assure that qualified 
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personnel choroughly and properly gacher and 
evaluar:e r:he in:orrnac ion submi:: ced. I cer::. i fy 
r:har:, based on my inquiry of r:he gerson or 
persons who manage r:he syscem, or chcse persons 
direccly responsible for gachering r:ne 
informacion, the information is, r:o che besc of 
my knowledge and belief, crue, accurar:e and 
complece. I am aware chat there are signi:~cant 
penalcies for submi:r:ing false i~for~ar:ion, 
including r:he possibilicy of fine and 
imprisonment for knowing violar:ions." 

If, after review of che written report. EPA. after reasonable 

opportunity for review and comment by the Commonwealth, 

determines that any portion of the Work has not been completed in 

accordance with this Consent Decree, EPA will notify Performing 

Settling Defendants in writing of the activities that must be 

undertaken to complete the Work. EPA will sec forth in the 

notice a schedule for performance of such activities consistent 

with the Consent Decree and the SOW or require the Performing 

Settling Defendants to submit a schedule to EPA for approval 

pursuant to Section XII (Submissions Requiring Agency Approval) 

Performing Settling Defendants shall per:orm all activities 

described in the notice in accordance with the specifications and 

schedules established therein, subject to their right to invoke 

the dispute resolution procedures set forth in Section XXI 

(Dispute Resolution) . 

b. If EPA concludes, based on che initial or any 

subsequent request tor Certification of Completion by Per:orming 

Settling Defendants and after a reasonable opportunity for review 

and comment by the Commonwealth, thac the t-lork has been fully 

performed in accordance with this Consenr: Decree, EPA will so 
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_nocify the Perfor~i~g Sec:!ing Defendants i~ writi~g. 

XVI I. SMERGENC'! RES?IJNSE 

performance of che Work which causes or threacens a release of 

Wasce Macerial from the Sice chac consticuces an emergency 

sicuation or may present an immediace chreac co public health or 

welfare or che environmenc, Performing Sectling Defendancs shall, 

subject to Paragraph 56, immediacely cake all appropriate action 

to prevenc, abate, or minimize such release or threat of release, 

and shall immediately orally notify the EPA's Project 

Coordinator, or, if the Project Coordinator is unavailable, EPA's 

Alternate Project Coordinator. If neither of these persons is 

available, the Performing Settling Defendants shall immediately 

notify the EPA Emergency Response Unit, Region I. The Performing 

Settling Defendants shall promptly orally notify the State 

Project Coordinator, and the DE? Emergency Response Branch, 

Western Regional Office (which notification shall not relieve 

Performing Settling Defendants of any additional notification 

requirement pursuant to Chapter 21E, if applicable), in addition 

to the reporting required by Section 103 of CERCLA, or Section 

304 of EPCRA. Within '5 days af~er che notification, the 

Performing Settling'Defendants shall provide to EPA, 
, , 

w!.cn a copy 

to the Commonwealth, notice, in wrici~g, of the accions taken co 

prevent, abate or minimize the release or threat 0= release. 

Performing Settling Defendancs shall take such actions in 

consultation with EPA's Project Coordinacor or ocher available 
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au~horiz~d ~?A of:ic~~ and in accordance wich all applica=:~ 

p~ovisions 0: ch~ H~alch and Saf~c'l Plans, ~h~ Concing~nc'l ?:ans. 

and any oche~ applicable plans o~ docu~encs d~v~loped ;~~s~an= 

ch~ sow and app~oved by SPA. 

Sec~ling Defendancs fail co cake approp~iace ~~sponse ac~i~n ~s 

required by chis Sec~ion, and EPA or, as appropriace, che 

Commonwealch takes such ac~ion inscead, Performing Seccling 

Defendants shall reimburse EPA and che Commonwealth all costs of 

the response action not inconsistent with the NCP, or che MCP 

wich respect to the Commonwealth's costs, pursuant to Seccion 

XVIII (Reimbursemenc of Response Costs). 

56. Nothing in the preceding Paragraph or in this Consenc 

Decree shall be deemed to relieve Performing Settling Defendants· 

of any otherwise applicable obligations to provide notification 
. 

pursuant to federal or State law or to limit any authority of che 

United States, or the Commonwealch, co take, direct, or order all 

appropriate action or to seek an order from the Court to protec~ 

human health and the environment or to prevent, abate, respond 

to, or minimize an actual or threatened release of Waste Material 

on, ac, or from the Site. 

X.V!II. RE!~SURSSMENT OF RESPONSE COSTS 

57. a. Wichi~ 30 days of the effeccive dace of this C=nsenc 

Decree, ?erfor~ing Seccling Defendants shall: 

i. Pay to the Uni~ed States $2,581,497, plus 

incerest, in reimbursement of Past Response Costs, by Elec=roni~ 

Funds cransfe~ ("EFT" or wire transfer) to tr..e U.S. Deparc:nen:: of 
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Juscice lockbox bank, referencing che EPA Reg:on and Sice/Spill 

ID ~ 01-38, and DOJ case number 90-11-2-982. ?aymen~ shall be 

made in accordance wich inscruc:icns prov:ded ~y che Unic~d 

SCates to the Performing Settling Defendancs u;on exec~:ic~ 0: 
Che consent Decree. Paymenc by SFT muse be recei'/ed a c -I.."" "- .. - co..; 

lockbox bank by 4:00 P.M. (Eascern Time) to be c~ediced on chac 

day. InteresC shall begin to accrue as of the date of signature 

on the Consent Decree by the Performing Settling Defendants. 

ii. Pay co che Uniced SCates $153,720, plus 

Interest, for reimbursemenc of nacural resource damages, in che 

form of a certified check payable to the Sec~etary of che 

Interior. The payment required by this Seceion shall be made in 

the form of a certified check made payable to "U.S. Department of 

the Interior," and referencing Accounc Numbe:::- 14X1618 and the 

name of Che Sice. The Per,forming Setcling Defendants shall 

forward the certified check by ce~tified mail, return receipt 

requesced to: Chief, Division of Finance, U.S. Fish and Wildlife 

Service, 4401 North Fairfax Drive Arlington, VA 22030. A copy 

of the check shall be sent Co Mark Barash, Esquire, United States 

Department of the Interior, Office of the solicicor, One Gateway 

Cer.ter, Suice 612, Newton Corne~, ~~ 02153-2668. A copy of the 

c~eck paid pursuanc to this subpa~agraph. and any accompanying 

t=ansmittal letter, shall be sent to the Unices States as 

p:::-ovided in Section XXIX. (Notices and Submissions) . 

iii. Pay to che Commonwealth S3:9,062, plus 

incerest, in the form of a certified check or checks made payable 
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to the Commonwealth of Massach~setts, re:ere~cing PSC Resources 

Site. Palmer, Massachuset:s in reimbursement of Past Response 

Costs incurred by the Commo~weal:~ (to be credited :0 the 

Commonwealt~'s Environme~tal Challenge :u~d, in accordance wi:h 

M.G.L. c.29, Section 2J) . Perfor~ing Se~:ling Defe~dants shall 

send the certified check(s) to: 

Kristine McMahon, Assistant Attorney General 
Environmental Protection Division 
Department of the Attorney General 
Commonwealth of Massachusetts 
One Ashburton Place 
Boston, MA 02108 

and shall send copies of the check(s) and transmittal letter(s) 

to the Commonwealth as specified in Sec~ion XXIX (Notices and 

Submissions) . For purposes of paragraph (4) ("Interest 

Calculation") of 310 CMR 40.1220 ("Recovery of Res;:onse Action 

Costs Incurred in Response Actions"), this Consent Decree shall 

constitute the DEP's written request for payment of the amount 

set forth above. Interest shall begin to accrue at the statutory 

rate of twelve per cent (12%) per annum, pursuant to Chapter 21E, 

Section 13, as of the 45th day following the date of signature on 

the Consent Decree by Performing Settling Defendants. However, 

if more than 45 days elapse between the date of signature on the 

Consent Decree by the Per:or~ing Se~:li~g Defendants and lodgi~g 

of this Consent Decree, interest to the Commonwealth shall be 

tolled from the 46th day after such date of signature until 

lodging of this Conse~t Decree, and s~a~~ begin accruing agai~ 

upon lodging of this Consent Decree. 

b. Within a reasonable time after the effective date of 
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date of t~is Conse~~ Decree, the United States on behal: 0: the 

Settling Federal Agencies shall cause to be transfe=red ~o ~he 

EPA Hazardous Substances Superfund as reimbursement of EPA Past 

Response Costs, $244,253. Suc~ payment shall =efe=ence c~~c~ 

number 01-38 and DOJ Case Number 90-11-2-982, and shall send a 

copy of the record of payment to the U.S. Department of Justice 

and EPA in accordance with Section XXIX of this Consent Decree. 

Within a reasonable time after the effective date of this Consent 

Decree, not to exceed 180 days after the effective date of this 

Consent Decree, the United States on behalf of Settling Federal 

Agencies shall cause to be transferred to the Commonwealth as 

reimbursement of Commonwealth Past Response Costs, $30,188 , plus 

interest, in the manner set forth above in Paragraph 57.a.iii. 

c. On or before October 15, 1994, New Jersey will remit 

to an escrow agent designated by New Jersey $3,500,000. Within 

ten days of the later of creation of the Trust Fund pursuant to 

the Trust Agreement or receipt of written notification of the 

effective date of the Consent Decree, New Jersey shall instruct 

the escrow agent to, and the escrow agent shall, transfer the 

funds held in escrow to the Trust Fund. 

d. Within a reasonable time after the ef:ective da~e 

of this Consent Decree, not to exceed 180 days after t~e 

effective date of this Consent Decree, Settling Federal Agenc~es 

shall pay, as an initial payme~t of their share of Perfor~ing 

Settling Defendants' Work Costs, $625,152.73 to the PSC Resources 
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Sice Trusc Fund. 

e. In che evenc ehac Per~or~~~g Se~=li~g Jefendan=s' 

Work Coses exceed $7,354,738, Seccling ?ederal Agenc~es shal~ be 

obligaced co pay co che ?SC Resources Si=e Tr'.,!sc :'..!~d a SU::l eq'~a~ 

co eight: and one-hal~ (8.5%) per cene of t:he amount: by ~hic~ c~e 

Performing Sect:ling Defendancs' Work C~scs exceed 57,354,738 (c~e 

"Overage Amounc"). Performing Settling Defendancs shall 

requisition the Settling Federal Agencies for payment of their 

share of the Overage Amount. All such requisitions shall comply 

with, and shall be submitted and paid in accordance with the 

provisions of this Paragraph. 

f. Not more frequently than once each calendar year 

within the first two weeks of January (said yearly date is 

hereinafter referred to as the "Requisition Date"), Performing 

Settling Defendants may submit to Settling Federal Agencies a 

written requisition for payment by Sectling Federal Agencies of 

their share of the Overage Amount outstanding as of the 

Requisition Date ("Requisition"). Notwithstanding the right of 

the Per=orming Settling Defendants to submit a Requisition to 

Settl~ng Federal Agencies only once each calendar year, the 

obligation of Sett:~ing Federal Agencies under this paragraph :or 

their share of che Overage Amounc shal: be c~mulat~ve and shall 

noc be discharged until paymenc in ful~ of the Sec=ling :ederal 

Agencies' entire share of the Overage Amcunt has been ~ade to the 

PSC Resources Sice Trusc Fund. In the event chac on any 

Requisition Date the Setcling Federal Agencies' encire unpaid 
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share of ~he Overage Amou~: ~~e~ ou~s~andi~g dces ~ot equal or 

exceed S50,000 (~he "~i~ir:n.:.m 2.eq'..1isit:icn Amot.:.:::'·), Set:lir.g 

Federal Agencies shall ha'J''': ~o c=liga~io:: tc pay a 2.equisi:ic::. 

submitted at such eime, prc'J'icec, howeve_ .... , "~ae -""e 00' l;ga-' . . ...... 1.0.. _ I.o!.C::' 0: 

Seetling F'ederal Agencies :cr e!;.eir u::paid si::are of ehe O'J'erage 

Amount carries forNard until suc~ ~ime as Set:ling Federal 

Agencies' unpaid share of ehe outstanding Overage Amount equals 

or exceeds the Minimum Requisition Amount and a Requisition is 

submitted and paid. Notwithstanding anything to the .contrary 

which may be contained herein, a final Requisition for the 

balance of Settling Federal Agencies' unpaid share of the Overage 

Amount may be submitted on the Requisition Date next, following 

the completion of all response actions and the amount of 'this 

final Requisition may be less than the Minimum Requisition 

Amount. In no event shall the obligation of the Settling Federal 

Agencies for their share of the Overage Amount exceed eight and 

one-half {8.S%l per cene of S25,000,OOO.00. 

g. Each Requisition shall contain all of the 

information in and comply substantially with the form of Appendix 

I to this Consent Decree. In addition, each Requisition shall 

contain the following certi:ica:ion: 

"Performing Settli::g Defendants s:ate that t:he 
above described cos:s were properly incurred by 
Performing Sett:ling Defendants ar.d are consist:ent 
with the Consent Decree which is in effec: on t:he 
date of this ReGuisi:ion. 

Performing Settling Defendants cert~:y that 
oaymen~ of this Requisition will be accepted by 
Performing Settling Defendants as payment in full 
of the obligation of Sett:ling Federal Agencies 
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under Paragraph 57 of ehe Conse~e Decree bec~een 
ehe Uniced Staees and ehe Commcn~ealc~ of 
Massachuseets and Per:ormi~g Seetling Defendanes 
daeed (dace of e~tr"/) . 19 ,'",i::h rescece 
co alr-Per:ormi~g Seccli~g Defe~dancs' Work"Coses 
incurred by ?erfo~ing Sectling De:e~dancs during 
ehe periods of eime covered by chis ~equisicion, 
wieh che excepcion of any ?er:ormi~g Sectli~g 
Defendanes' Work Coses i~c~rred by a~! :ederal or 
scace gover~mental agency or instr~me~cality 
(including the Uniced States Environmencal 
Proteceion Agency and the Massachusetts 
Deparement of Environmental Protection) during 
chose periods of time which are noc included on 
this Requisition and which are subsequently paid 
by Performing Settling Defendanes." 

The first Requisition submiteed by Performing- Seetling 

Defendants shall be accompanied by a statement demonstrating that 

Performing Settling Defendants' Work Costs in an amount equal to 

S7,354,738 have been incurred prior to the date of the first 

Requisition. 

Settling Federal Agencies shall.have the right to audit the 

books and records of Performing Settling Defendants upon request 

in order to verify Performing Settling Defendants' Work Costs; 

such request shall be made within thirey (30) days following 

receipt by Settling Federal Agencies of a Re~~isition. 

h. Within a reasonable time after receipt of a 

Requisition, not to exceed 180 days after receipt of the 

Requisition, Settli~g Federal Agencies shall ~ake payment of the 

Requisition amount payable to the ?SC Rescurces Site Trust Fund. 

i. In the event thac the payments ~~qui=ed by 

Paragraphs 57.e - 57.h are not made within 90 days of the 

Settling Federal Agencies' receipt of a Requ;sition, Settling 
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-federal Agencies shall pay interest on :he unpaid balance at the 

rate of prime plus one per=ent per ann~m as ~he prime rate is 

repor=ed in the Wall Street Jour~al, from =ime to =ime, on ~he 

date that interest would begin to accr~e. Interest shall accrue 

at the rate speci:ied through =he date of the Set=!ing ~ederal 

Agencies' payment. 

j. Performing Settling Defendants reserve all rights 

and remedies that may be available if the Settling Federal 

Agencies fail to make timely payments under Paragraph 57.h and 

57.i. The dispute resolution procedures set forth in Section XXI 

shall not be applicable to disputes between. the Performing 

Settling Defendants and Settling federal Agencies arising from 

the provisions of Paragraphs 57.d - 57.j. 

k. As acknowledged by the Parties, the payment 

obligations imposed by this Consent Decree may require a Settling 

Federal Agency to seek appropriations to fund its payments. No 

provision of this Decree shall be interpreted as or constitute a 

commitment or requirement that any Settling federal Agency 

obligate or pay funds in contravention of the Anti-Deficiency 

Act, 31 U.S.C. § 1341. 

1. Notwithstanding any other provision of this Consent 

Decree, the Parties agree that in the event that any Sectling 

Federal Agency fails to complece payment under the provisions of 

this Consent Decree within 180 days of the date of en=ry of the 

Consent Decree, the settlement embodied in this Consent Decree as 

to that Agency shall be null and void upon written notification 
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by~EPA to Settling Federal Agencies and performing Settling 

Defendants; provided that such notification, after consultation 

with Performing Settling Defendants, shall be in the unreviewable 

discretion of EPA and DEP, and shall not be subject to Dispute 

Resolution under this Consent Decree. However, the Consent 

Decree shall remain in full force and effect as to a Settling 

Federal Agency if its payment is completed prior to receipt of 

EPA's written notification to a Settling Federal Agency. 

Further, if the Consent Decree becomes null and void as to any 

Settling Federal Agency, the Performing Settling Defendants shall 

have no rights pursuant to this Consent Decree against that 

respective Settling Federal Agency; however, such voidance of the 

Consent Decree as to a Settling Federal Agency shall not affect 

any other rights.Performing Settling Defendants would have 

against that Settling Federal Agency in the absence of the 

Consent Decree. 

58. Performing Settling Defendants shall reimburse the United 

states for Future Response Costs not inconsistent with the 

National Contingency Plan incurred by the United states and shall 

reimburse the Commonwealth for Future Response Costs not 

inconsistent with the National Contingency Plan or 'the MCP 

incurred by the Commonwealth in the following manner: Exclusive 

of Future Response Costs incurred pursuant to ! 99, Performing 

Settling Defendants shall reimburse the United states for all 

Future Response Costs not inconsistent with the NCP up to Four 

Hundred Fifty Five Thousand Dollars ($455,000) in Future Response 
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co~ts; if such Future Response Costs exceed Four Hundred Fifty 

Five Thousand Dollars ($455,000) for the United states, the 

Performing settling Defendants shall reimburse fifty percent 

(50%) of the united states' said Future Response Costs in excess 

thereof, except for those costs incurred pursuant to ! 99 as 

specified below. Exclusive of Future Response Costs incurred 

pursuant to ~ 99, Performing settling Defendants shall reimburse 

the Commonwealth for all Future Response Costs not inconsistent 

with the NCP or the MCP up to Forty Five Thousand Dollars 

($45,000) in Future Response Costs; if such Future Response Costs 

exceed Forty Five Thousand Dollars ($45,000) for the 

Commonwealth, the Performing Settling Defendants shall reimburse 

fifty percent (50%) of the Commonwealth's said Future Response 

Costs in excess thereof, except for those costs incurred pursuant 

to ! 99 as specified below. For Future Response Costs incurred 

pursuant to paragraph 99, Performing Settling Defendants shall 

reimburse the united states for all such Future Response Costs 

not inconsistent with the NCP incurred by the united states and 

shall reimburse the Commonwealth for all such Future Response 

Costs not inconsistent with the NCP or the MCP incurred by the 

Commonwealth. On a periodic basis, the united states and/or the 

Commonwealth will each send Performing Settling Defendants a bill 

requiring payment that, for the United States, consists of a 

Region I standard oversight cost summary, which is a line-item 

summary of costs in dollars by category of costs (including but 

not limited to payroll, travel, indirect costs, and contracts) 
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inc~r~ed by EPA, DCJ, and ehei~ ccneracco~s, and, ~ich resgec~ ~o 

the Commonwealth, shall consise of a bill ~equi~i~g ;Ja:men~t~ae 

consises of coses in dollars by caeego~1 c: coses (i~cludi~g bu~ 

noe limi~ed to cont~acts, 9ayroll, labc~a~o~1 cos~s and oversig~~ 

cos~s) incurred by DEP, the Of~ice of c~e ~assac~use~=s A~=or~ey 

General, and their contraccors. Perfor~ing Seccling Defendants 

shall make all payments within 30 days of Performing Settling 

Defendants' receipt of each bill requiring payment, except as 

otherwise provided in Paragraph 59. The Performing Settling 

Defendants shall make. all payments to EPA required by this 

Paragraph in the form of a certified check or checks made payable 

to "EPA Hazardous Substances"Superfund" and referencing the EPA 

Region and Site/Spill ID # 01-38, and DOJ case number 90-11-2-

982. The Performing Settling Defendants shall forward the 

certified check(s) to EPA Region I, Attn: Superfund Accounting, 

P.O. Box 360197M, Pittsburgh, PA 15251 and shall send copies of 

the check and transmittal letter to the United States as 

specified in Section XXIX (Notices and Submissions). The 

Performing Settling Defendants shall make all payments to the 

Commonwealth required by this Paragraph in the form of a 

cer~ified check or checks made 9ayable ~o "Commonwealth of 

Massachusetts" (to be credited to the Com~onwealth's 

Environmental Challenge Fund, in accordar.ce with M.G.L. c.29, 

Seccion 2J). The Pe~forming Set:ling Cefendants shall fo~ward 

the cer~ified check{s) to: 

Kristine McMahon, Assistant Attorney General 
Environmental Proteccion Division 
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Department of the At~or~ey Gene~al 
Commonwealth of Massachusec~s 
One Ashburton Place 
Boston. MA 02108 

and shall send copies of che check and c~ansm~ttal lecte~ co the 

Commonwealth as specified in Section XXIX (Notices and 

Submissions) . 

59. Performing Sectling Defendants may concest payment of any 

Future Response Costs unde~ Paragraph 58 if they determine that 

the United States or the Commonwealth has made an accounting 

error or if they allege that a cost item that is included 

represents costs that are inconsistent with the NCP, or the NCP 

or the MCP with respect to Commonwealth costs, provided such 

objection shall be made in writing within 30 days of receipt of 

the bill and must be sent to che United States (if the United 

States' accounting is being disputed), or the Commonwealth (if 

the Commonwealth's accounting is being disputed), pursuant to 

Section XXIX (Notices and Submissions). Any such objection shall 

specifically identify the contested Future Response Costs and the 

basis for objection. In the event of an objection, the 

Per=orming Settling Defendants shall within the 30 day period pay 

all uncontested Future Response Costs to the wnited Staces or the 

Commonwealth in the manne~ desc~ibed i~ Pa~ag~aph 57.a. 

Simultaneously, within 30 days of receipt of the bill, the 

Per=orming Settling Defendants shall establish an i~cerest 

bearing escrow accounc in a federally-insured bank duly cha~te~ed 

in the Commonwealth of Massachusetts and remit to chat escrow 

account funds equivalent co the amounc of che contested Future 



• • 
76 

Response Coses. The ~er:or~ing Se~~~i~g Defendanes shall send ~o 

the Uni~ed Staees, as provided in Section XXIX (Noeices and 

Submissions), and ehe Com~onwealeh a copy of ehe ~ransmietal 

leeter and check paying the unconteseed Fueure Response Ccses, 

and a copy of ehe correspondence thae establishes and funds ehe 

escrow account. including. but noe limieed co, informacion 

containing the identity of the bank and bank account under which 

the escrow account is established' as well as a bank statemene 

showing the initial balance of the escrow account. 

Simultaneously with establishment of the escrow account, the 

Performing Settling Defendants shall initiate the Dispute 

Resolution procedures in Section XXI. If the United States or 

the Commonwealth prevails in the dispute, within 10 working days 

after receipt of notice of the resolution of the dispute, the 

Performing Settling Defendants shall pay the sums due (with 

accrued interest) to the United States or the Commonwealth, if 

Commonwealth costs are disputed, in the manner described in 

Paragraph 57.a. If the Performing Settling Defendants prevail 

concerning any portion of the contested costs, the Performing 

Settling Defendants shall pay that portion of the costs (plus 

associated accrued interest) for which they did not prevail to 

the United States or the Commonwealt~, i= Commonwealth costs are 

disouted, in the manner described in ~aracraoh 57.a; Per=or~ing - - -
Set~ling Defendanes shall be disbursed any balance of ehe escrow 

account. Unless a deeermination is made under chis ~aragraph in 

conjunction with ehe Dispute Resolution procedures of Section XXI 
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chac che Pe~Eorming Seccling DeEendanes are noe obl~gaced co pay 

coneeseed poreions of che bill, che eime fo~ ?ayme~: of Che 

concesced pore ions of the bill shall remain the original paymen: 

due dace and interesc shall accrue on any unpaid por:ior.s 0: che 

bill from the original paymenc due dace. The dispute resolucicr. 

procedures sec forth in chis Paragraph in conjunccion wich che 

procedures sec forth in Section XXI (Dispute Resolucion) shall be 

the exclusive mechanisms for resolving disputes regarding the 

Performing Sectling Defendancs' obligation Co reimburse the 

United Scaces and the Commonwealth for their Future Response 

Costs. 

60. In the evenc that the payments required by Paragraph S7.a 

are not made wi chin 30 days of the effective date of this Consent 

Decree or the payments required by Paragraph sa are not made 

within 30 days of the Performing Settling Defendants' receipt of 

the bill, Performing Settling Defendancs shall pay interest on 

the unpaid balance (a) if owed to EPA, at the rate established 

pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607 and (b) if 

owed to the Commonwealth, at the statutory race of twelve per 

cent (12%) per annum, pursuant to Chapter 21E, Seceion 13, as 

aforesaid. Performing Setcling Defendants shall pay Fu~~re 

Response Costs within 30 days of receipt of the bill demanciins 

such costs. In che evenc chac ?erformi~g Sec:ling Defendants do 

noc make che Fucure Response Cost paymencs within 30 days 0: the 

?er:orming Settling Defendancs' receipc of the bill, per:or~ing 

Set~ling Defendancs shall pay incerest on Future Response Costs. 
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With respec::. to the EPA, the interest on :ut~~e Response Costs 

shall begin to acc~ue on the date of ~~c~~~e~ce of the Fu::.u~e 

Response Costs. With respec::. to the Ccm~cnweal::.h, the inte~est 

on Future Response Costs shall begin to ac=~~e on the 46th day 

following the Commonwealth's req~est for ~a~ent. Znte~est shall 

accrue at the rate specified through t~e date of the Performing 

Settling Defendants' payment. Payments made under this Paragraph 

shall be in addition to such other remedies or sanctions 

available to Plaintiffs by virtue of Performing Settling 

Defendants' failure to make timely payments under this Section. 

XIX. INDEMNIFICATION AND INSURANCE 

61. The United States and the Commonwealth do not assume any 

liability by entering into this agreement or by virtue of (a) any 

designation of- Performing Settling Defendants as EPA's authorized 

representatives under Section 104(e) of CERCLA or (bl any of 

Performing Settling Defendants' approvals for entry by the 

Commonwealth pursuant to Chapter 21£, Sec::.ion 8. Performing 

Settling Defendants shall indemnify, save and hold harmless the 

United States, the Commonwealth, and their officials, agents, 

employees, contractors,.subcont~actors, or representatives for or 

f=om any and all claims or causes of ac::.::"cn arising from, or on 

account of, acts or omissions of Perfc~mi~g Settling Defendants, 

t:.,heir officers, directors, employees, agen::.s, contractors. 

subcont=actors. and any oersons ac::.inc on ::.,heir behalf or unde~ . - ... 

thei~ control, in ca==ying out activities p~=suant to this 

Consent Decree, including, but not limitec to, any claims arising 
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from (al any designacion of ?er:orming Se~:ling Defendan:s as 

E?Z\.' s au:horized represen::a: i ves ur.der Sec: ion 104 ~ e) of C:::?Cr.....; 

or (bl any of Perfor:ning Sec:li::g Defenda:::s' appro'J'als 11:,..- e"'--,/ .. .....,- ...... -

by che Commonwealch pursuar.c co Chapcer 21:::, Sec~icn 8. ="Y"'-~~ .... -----.--, 

che Performing Sec::ling Defendar.::s agree co pay che ur.i:ed Scaces 

and the Commonwealch all coscs chey incur including, buc noc 

limited to, accorneys fees and ocher expenses of licigacion and 

setclemenc arising from, or on accounc of, claims made against 

the United' States or the Commonweal-th-based on acts or omissions 

of Performing Setcling Defendants, their officers, directors, 

employees, agents, contractors, subconcrac::ors, and any persons 

acting on their behalf or under cheir concrol, in carrying out 

activities pursuanc to this Consent Decree. Neither the United 

States nor the. Commonwealth shall be held ouc as a party to any 

concract entered inco by or on behalf of Performing Sectling 

Defendants in carrying ouc activities pursuant to this Consent 

Decree. Neither the performing Settling Defendancs nor any such 

concraccor shall be considered an agenc of the United Staces or 

the Commonwealth. 

62.- Performing Sectling Defendants waive all claims against 

the United States and the Commonwealth and their of:icials, 

agencs, employees, concraccors, suocor.::rac::ors and 

reoresencatives for damaaes or reimbursemen:: or for sec-of: 0: - -
any paymencs made or to be made co ~he Uni::ed S:a:es or ::~e 

Commonwealch, arising from or on accoun: of any con:rac::, 

agreemenc, or arrangement becween anyone or more of Performing 
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Settling Defendants and any person for per:or~ar.ce ~f Work en er 

relating to the Site, including, but nec lim~=ed :~, claims 'en 

account of construccion delays. In acd~:ion. ?er:or~ing Se==:~ng 

Defendants shall indemnify and hold ha~less c~e ~n~~ed Sca~es 

and the Commonwealth wich respecc co any and all claims for 

damages or reimbursement arising from or on accounc of any 

contract, agreement, or arrangement between anyone or more of 

Performing Settling Defendants and any person for performance of 

Work on or relating to the Site, including, but not limited to, 

claims on account of construction delays. 

63. No later than 15 days before commencing anyon-site Work, 

Performing Settling Defendants shall secure, and shall maintain 

for the duration of this Consent Decree comprehensive general 

liability ins~rance and automobile insurance with limits of five 

(5) million dollars, combined single limit naming as additional 

insured the United States and the Commonwealth. In addition, for 

the duration of this Consent Decree, Performing Settling 

Defendants shall satisfy, or shall ensure that their contractors 

or subcontractors satisfy, all applicable laws and regulations 

regarding the provision of worker's compensation insurance for 

all persons per:orming the Work on behalf of Per:cr~ing Sec:l~ng 

Defendants in furcherance of chis Consent Decree. No Lacer chan 

lS days before commencing anyon-Site Work, ?er:crming Set~ling 

Defendants shall provide to EPA anc the Commenwealt~ cerci:ic3~es 

of such insurance and a copy of each insurance pelicy. 

Performing Settling Defendants shall resubmit such certificates 
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and copies of policies each year on the anniversar'l of the 

effec=ive date of this Consent Decree. l' 4: ?""' .... .:: c ....... ~..... Set .. , .' 
-- --- _."_ •• -,:! --.:.~g 

Defendancs demonscrace by evidence sacis:ac=cry co ::?A and. =he 

Commonwealth thac any concraccor or subcon:rac=or main:ai~s 

insurance equivalenc co chac described above, or i~surance 

covering che same risks buc in a lesser amounc, chen, wich 

respecc to that contractor or subcontractor, Performing Sectling 

Defendants need provide only that portion of the insurance 

described above which is not maintained by the contractor or 

subcontractor. 

XX. FORCE MAJEURE 

64. 'tForce majeure," for purposes of this Consent Decree, is 

defined as any event arising from causes beyond the control of 

the Performing Settling Defendants or of any entity controlled by 

Performing Settling Defendants, including, but not limited to, 

their contractors and subcontractors, that delays or prevents the 

performance of any obligation under this Consent Decree despite 

Performing Settling Defendants' best efforts to fulfill the 

obligation. The requirement that the Performing Settling 

Defendants exercise "best efforts to fulfill the obligation" 

includes using best efforts to anticipate any potential force 

majeure evenc and besc efforcs to address the effects of any 

potential force majeure event (I) as it is occ~rring and {2} 

following che potential force majeure event, such :hac the delay 

is minimized to the greatest extenc ~ossible. "Force Majeure" 

does not include financial inabilicy to complece the Work or a 
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failure to attain the Pe~formance Standa~ds. 

65. If any event occurs or has occu==ed :~at may delay 

pe==ormance of any obligat~on unde~ th~s Consent Dec~ee, ~het~e~ 

or not caused by a force majeure event, the ?e~eo~ming Set:li~g 

Defendants shall notify orally (1) EPA's ?=ojec: C~ordi~ato= or. 

in his or her absence, EPA's Alternate P=ojec: Coo~dinato= or. in 

the event both of EPA's designated representatives are 

unavailable, the Director of the Waste Management Division, EPA 

Region I, and (2) DEP's Project Manager, or in the event that 

DEP's Project Manager is unavailable, DEP's Section Chief, 

Response and Remediation, within 48 hours of when Performing 

Settling Defendants first knew or should have known that the 

event might cause a delay. Within 5 working days thereafter, 

Performing Settling Defendants shall provide in writing to EPA 

and the Commonwealth: an explanation and description of the 

reasons for the delay; the anticipated duration of the delay; all 

actions taken or to be taken to p.revent or minimize the delay; a 

schedule for implementation of any measures to be taken to 

prevent or mitigate the delay or the effect of the delay; the 

Performing Settling Defendants' rationale for attributing such 

delay to a force majeure event if they intend to assert such a 

claim; and a statement as to whethe=, in the opinion of the 

Pe=forming Settling Defendants, such event may cause or 

cont=ibute to an endangerment to public health, welfare 0= the 

envi~onment. The Performing Settling Defendants shall include 

with any notice all available documentation supporting their 
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claim that the delay was at:~:b~:ab:~ tc a :~r~~ ~ajeu~e. 

Failure to comply with the abc'le req~:~e~~~:s shall pr~clude 

Performing Settling Defendan:s :~c~ asser::~g any clai~ of force 

majeure for that event. Pe~:cr~:ng Se:::i~g =e:encants shall be 

deemed to have notice of any c:~~~=star.ce of ~hich their 

contractors or subcontractors had or sho~ld have had notice. 

66. If EPA, after a reasonable opportunity for review and 

comment by the Commonwealth, agrees that the delay or anticipated 

delay is attributable to a force majeure event, the time for 

performance of the obligations under this Consent Decree that are 

affected by the force majeure event will be extended by EPA, 

after a reasonable opportunity for review and comment by the 

Commonwealth, for such time as is necessary to complete those 

obligations. An extension of the time for performance of the 

obligations affected by the force majeure event shall not, of 

itself, extend the time for performance of any other obligation. 

If EPA, after a reasonable opportunity for review and comment by 

the Commonwealth, does not agree that the delay or anticipated 

delay has been or will be caused by a force majeure event, EPA 

will notify the Performing Settling Defendants in writing of its 

decision. If EPA, after a reasonable oppor:~ni:y for review and 

comment by the State, agrees :~a: :he =elay is attributable to a 

force majeure event, EPA will nctify :~e ?er:cr~ing Set:ling 

Defendants in writing of t~e le~gt~ 0: t~e extensicn, if any, :or 

performance of the obligatio~s a::ec:ec by c~e force majeure 

event. 
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67. If the Performing Settling Defendants elect to invoke t~e 

d~spute resolution procedures set for~h i~ Sec~ion XXI (Dispu~e 

Resolution), t~ey shall do so no later than lS days af~er recei9~ 

of S?A's notice. In any suc~ proceeding, Per:o~ing Settl~ng 

Defendants shall have the burden of demonstrating by a 

preponderance of the evidence that the delay or anticipated delay 

has been or will be caused by a force majeure event, that the 

duration of the delay or the extension sought was or will be 

warranted under the circumstances, that best efforts were 

exercised to avoid and mitigate the effects of the delay, and 

that Performing Settling Defendants complied with the 

requirements of Paragraphs 64 and 65, above. If Performing 

Settling Defendants carry this burden, the delay at issue shall 

be deemed not -to be a violation by Performing Settling Defendants 

of the affected obligation of this Consent Decree identified to 

EPA and the Court. 

XXI. DISPUTE RESOLUTION BETWEEN PLAINTIFFS AND SETTLING 

DE FSNDANTS 

68. Unless otherwise expressly provided for in this Consent 

Dec~ee, the dispute resolution procedures of this Section shall 

be ~he exclusive mechanism to resolve disputes between EPA and 

Set=ling Defendants o~ between the Commonwealth and Settli~g 

Defendants arising under or wi~~ respect to this Consent Decree. 

The procedures for resolution of dispu~es which involve EPA are 

governed by Paragraphs 69 to 75. The Commonwealth may 

par~icipate in such dispute resolution proceedings to the extent 
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specified in Paragraphs 69 :0 75. Dispuces becween che 

Commonwealth and Sec:ling Defenda~ts are governed by Parag=3p~s 

7S and 76. However, che procedu=es sec forth in this Sect~o~ 

shall not apply to accions by :~e U~~ted States or the 

Commonwealth to enforce obl~gac~ons of ~he Settling Defe~da~=s 

that have not been disputed in accordance with this Section. 

69. Any dispute which arises under or with respect to this 

Consen~ Decree shall in the first instance be the subject of 

informal negotiations between the parties to the dispute. The 

period for informal negotiations shall not exceed 14 days from 

the date the dispute arises, unless it is modified by written 

agreement of the parties to the dispute. The dispute shall be 

c~nsidered to have arisen when one party sends the other parties 

a written Notice of Dispute. 

70. In the event that the parties cannot resolve a dispute by 

informal negotiations under the preceding Paragraph, then the 

position advanced by EPA shall be considered binding unless, 

within 10 days after the conclusion of the informal negotiation 

period, Settling Defendants invoke the formal dispute resolution 

procedures of this Section by se~ing on the United States and 

the Commonwealch a written SCaceme~t of Posicion on the matte= __ . 

dispute, including, but not limited to. any factual data, 

analysis or opinion suppo=t~ng tha~ pcsic~on and any suppo=ti~g 

doc~mencation relied upon by che Seccling Defendants. The 

Statement of Position shall speci:y the Settling Defendants' 

pOSition as to whether formal dispute resolution should proceed 
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under paragraph 73 or 74. 

71. EPA, af~er reasonable opportunity for review and ccmme~: 

by the Commonwealth, and within fourteen (14) days af~er recei~c 

of Settling Defendancs' Statement of Pcsi:ion, will se~re on 

Setcling Defendants its Statement of ?osicion, including, bue not 

limited to, any factual data, analysis, or opinion suppor~ing 

that position and all supporting documentation relied upon by 

EPA. The Commonwealth may also serve a Statement of Position 

within the fourteen-day time limit set forth above in this 

Paragraph. EPA's Statement of Position shall include a statement 

as to whether formal dispute resolution should proceed under 

Paragraph 73 or 74. 

72. If there is disagreement between EPA and the Settling 

Defendants as to whether dispute resolution should proceed under 

Paragraph 73 or 74, the parties to the dispute shall follow the 

procedures set forth in the paragraph determined by EPA to be 

applicable. However, if the Settling Defendants ultimately 

appeal to the Court to resolve the dispute, the Court shall 

determine which paragraph is applicable in accordance with the 

s~andards of applicability set forth in Paragraphs 73 or 74. 

73. Formal dispute resolution for disputes per:aining to the 

EPA's selection or adequacy of any response accion and all ot~er 

disputes that are accorded review on t~e administrative record 

under applicable principles of administrative law shall be 

conducted pursuant to the procedures see forth in :his ?aragraph. 

For purposes of this Paragraph, the adequacy of any response 
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accion includes, wichouc limication: (1) the adequac'l or 

appropriateness of plans, procedures co imple~e~c plans. or a~'l 

ocher items requiring approval by E?A under this Co~senc Decree; 

and (2) the adequacy of the per:o~ance of response ac:ic~s take~ 

pursuant to this Consenc Decree. Noching in =~is Consent Decree 

shall be construed to allow any dispuce by Sectling Defendancs 

regarding the ROD's provisions. 

a. An administrative record of the dispute shall be 

maintained by EPA andsha:ll conotain all statements of position, 

including supporting documentation, submitted pursuant to this 

Section. Where appropriate, EPA may allow submission of 

supplemental statements of position by the Sectling Defendants, 

EPA or the Commonwealth. 

b. The Director of the Waste Management Division, EPA 

Region I, will issue, after reasonable opportunity for review and 

comment by the Commonwealth, a final administrative decision 

resolving the dispute based on the administrative record 

described in Paragraph 73.a. This decision shall be binding upon 

the Settling Defendants, subject only to the right to seek 

judicial review pursuant co Paragraph 73.c and 73.d. If such 

decision is not received by ~he Seccling Defendants within 30 

days of EPA's issuance of its Statement of Position pursuant to 

Paragraph 71, the accrual of stipulated penal:ies in connec:ion 

with the dispuce shall be stayed until Set:ling Defendants' 

receipc of such decision, at which point stipulated penal=ies 

will continue to accrue at the level ac whic~ they had been 
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st:ayed. Nocwichscandi~g ~~e :c::egoing, s::ay of 

penalcies in conneccion w~~h a d~s;uce shall ~ct: ap;ly .• 

Performi~g Seccling Defecdancs fail co ci~ely 9::0~~de 

informacion, daca or documeneacicc ::elevan: :0 ::he dis;u:e .-

request:ed by EPA or required cc be provided 9'...:::suac:: co ~::'e 

Decree, and such failure co disclose is che ::eason ene E?A Was::e 

Management: Division Director is not able to issue a decision 

within 30 days. 

c. Any administracive decision made by EPA pursuant t:o 

Paragraph 73.b shall be reviewable by this Court, provided that a 

notice of judicial appeal is filed by the Sectling Defendant:s 

with the Court and served on all Parties wichin 10 days of 

receipt: of EPA's decision. The not:ice of judicial appeal shall 

include a description of the matter in dispute, the efforts made 

by the parties to resolve it:, the relief =equested, and the 

schedule, if any, within which the dispute must be resolved to 

ensure orderly implementation of this Consent Decree. The United 

States may file within 30 days a response to Settling Defendants' 

notice of judicial appeal. 

d. In proceedings on any dispuce gove::~ed by t:his 

Paragraph, Settling Defendants shall have t:~e bu::den of 

demonstrating that the decision of t:he t"asce ~·!ar.age!nen':: Divisio~ 

Director is arbitrary and cap=icious c= cche=~ise ~ot: in 

accordance with law. Judicial =eview 0: E?A's decisioc sha:: =e 

on the administ::ative record c6repiled 9u::suan~ ~~ Parag::aph 73.a. 

74. Formal dispute resolution for disputes chat neither 
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pe~=ain to the selection or adequacy of any ~es90nse ace ion no~ 

are other, .... ise accorded review on the administ~ative reco~d ur.de:" 

applicable principles of administ~ative law, shall be gove:,,~ed by 

this Paragraph, 

a. Following receipt of Settling Defendan=s' Statemene 

of Position submitted pursuant to Paragraph 70, the Director of 

the Waste Management Division, EPA Region I, after reasonable 

opportunity for review and comment by the Commonwealth, will 

issue a final decision resolving the dispute. If such decision 

is not received by the Settling Defendants within 30 days of 

EPA's issuance of its Statement of Position pursuant to Paragraph 

71, the accrual of stipulated penalties in connection with the 

dispute shall be stayed until Settling Defendants' receipt of 

such decision~ at which point stipulated penalties will continue 

to accrue at the level at which they had been stayed, 

Notwithstanding the foregoing, the stay of stipulated penalties 

in connection with a dispute shall not apply if Performing 

Settling Defendants fail to timely provide information, data or 

documentation relevant to the dispute if requested by EPA or 

required to be provided pursuant to the Decree, and such failure 

to disclose is the reason the EPA Waste Management Division 

Direc=or is not able to issue a decision within 30 days. The 

Waste Management Division Director's decisio~ shall be binding o~ 

ehe Seteling Defendants unless, within 10 days of ~eceipt of the 

decision, the Settling Defendants file with the Cour= and serve 

on the parties a notice of judicial appeal setting forth the 
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mac~er in dispuce, che efforts made by che par~ies co resolve i=. 

che relief requesced, and the schedule. i= any, ~ichin which 

dispuce musc be resolved Co ensure orderly implemencacion of 

Consenc Decree. The Uniced Scaces may file ~ichin 30 days a 

response co Sectling Defendancs' nocice of judicial appeal. 

b. Notwithstanding Paragraph M of Seccion I 

(Background) of this Consent Decree, judicial review of any 

dispute governed by this Paragraph shall be governed by 

applicable provisions of law. 

75. Except as provided in Paragraphs 73.b, 74.a, and 76, the 

invocation of formal dispute resolution procedures under this 

Section shall not extend, poscpone or affect in any way any 

obligati~n of the Set cling Defendants under this Consent Decree 

not directly in dispute, unless EPA, afcer reasonable opportunity 

for review and comment by the Commonwealth, or the Court agrees 

otherNise. Stipulated penalties wich respect to the disputed 

matter shall continue to accrue but payment shall be stayed 

pending resolution of the dispute as provided in Paragraph 85. 

Notwithstanding the stay of payment, stipulated penalties shall 

accrue from the first day of noncompliance with any applicable 

provision of this Consent Decree. In the evenc chac che Sectli~g 

Defendants do not prevail on the disputed issue, stipulaced 

pe~alties shall be assessed and paid as provided in Secticn xx:: 

(Stipulated Penalcies) . 

76. Disoutes solely becween =he Commo~wealch and Sec=~inc 

Defendants. 
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a. Dispuces arising under che Consen: Dec=~~ bec~een ~~e 

Commonwealth and Per=or~i~g Sec:ling Defenda~:s ~~a: =elac~:o 

Fucure Response Coscs owed ~o che Commonweal:~ shal: ~xc~usi~ely 

be governed in accordance 'lIit.!1 Paragraph 3 (It Ad::tinis:ra:: ':.:'e 

Review") of 310 CMR 4:0.1220 ("Recovery of aesponse Act.ion Coscs 

Incurred in Response Acc ions"), subj ec::. co che follo'lling. Any 

requescs for adminiscrative review pursuanc co said Paragraph 3 

musc be made in writing by Performing Seccling Defendants to DEP, 

actention Section Chief, Cost Recovery Seccion or as otherwise 

provided in any request for payment by DEP. If, pursuant to its 

discretionary authority, DEP eleccs not co provide such 

administracive review and so nocifies Performing Set cling 

Defendancs more chan seven (7) days after receipt of such 

request, then the accrual of stipulated penalcies in connection 

wich the dispute shall be stayed during the period from and 

including the eighch day after DEP's receipc of such request 

until Performing Settling Defendancs' receipc of such notice. 

Thereafter, stipulated penalcies shall continue to accrue at the 

same level at which they had been accruing prior to having been 

stayed. If DEP elects ,co provide such adminiscrative review and 

such administracive review is noc compleced wi:~in for:y-five 

(4:5) days from the dace init.iated in writing by Per:or~ing 

Sec::.ling Defendants, then the accrual of Stipulated Penalt.ies in 

conneccion wich che dispute shall be stayed t.~ereaft.er pending 

completion of such review. Thereaft~r, stipulaced ;ena:::ies 

shall concinue co accrue ac che same level ac which they had been 
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acc=uing prior to having been stayed. Per:o~ing Settling 

Defendants shall not be precluded from initiating a proceeding ~n 

this Court to seek redress of said dispute, following such 

review, if any, provided that a notice seeking such proceeding is 

filed by Performing Settling Defendants with the Court and se~Jed 

on all the parties to the dispute within ten (10) days following 

Performing Settling Defendants' receipt of notice from DEP of 

DEP's election not to provide administrative review, or of a 

letter of summary concluding administrative review, as the case 

may be. Otherwise, the position of the Commonwealth as to the 

matter in dispute shall be binding upon Performing Settling 

Defendants. Such proceeding shall be governed by applicable 

principles of administrative law. 

b. Disputes arising under the Consent Decree between the 

Commonwealth and Settling Defendants that relate to whether the 

Commonwealth has properly assessed (except for matters relating 

to Future Response Costs addressed in a., above) and/or 

calculated stipulated penalties shall be governed in the 

following manner. The procedures for resolving such disputes 

shall be the same as provided for in Paragraphs 69-75, except 

that each reference to EPA shall read as a reference to DEP; each 

reference to the Director of the Waste Management Division, E?A 

Region I, shall read as a reference to the Assistant Commissione= 

fo= the Bureau of Waste Site Cleanuo of the ~EP; each reference 

to the United States shall read as a reference to the 

Commonwealth; and each reference to the Commonwealth's reasonable 
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oppor~unity for review and commer.t shall be deleted. 

XXII. ST!?r..r!....ATE:O ?E::-1AL-:'!E:S 

77. Performing Set~ling Defendants shall be liable for 

stipulated penalties in the amounts se~ for~~ in Paragraphs 78. 

79, and 80 to the United States and the Commonwealth for failure 

to comply with the requirements of this Consent Decree specified 

below, unless excused under Section XX (Force Majeure). For all 

noncompliance except those addressed in Paragraph 89 of this 

Section, the United States shall receive 60% of stipulated 

penalties received, and the State shall receive 40% of stipulated 

penalties received. For all noncompliance addressed in Paragraph 

89 of this Section, the State shall receive 60% of stipulated 

penalties received, and the United States shall receive 40% of 

stipulated penalties received. "Compliance" by Performing 

Settling Defendants shall include completion of the activities 

under this Consent Decree or any work plan or other plan approved 

under this Consent Decree identified below in accordance with all 

applicable requirements of law, this Consent Decree, the SOW, and 

any plans or other documents approved by EPA pursuant to this 

Consent Decree and within the specified time schedules 

established by and approved under this Conser.: Decree. 

78. The stipulated penalties listed below in t~is ?aragraph 

shall be payable per violation per day to the United States and 

the State, collectively. Eor any noncompliance lisced immedia~ely 

below in this paragraph: 

Failure to comply with Sections VII {Additional Response 
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Accions), X (Access and Inscicucional Conc~~ls), XIV (Assurance 

of Abilicy co Complece Work), XV (T~usc Fund), XVI (Cer~i=icacion 

of Complecion), XVII (Emergency ~esponse), XV!!! (Reimbursemenc 

of Response Coscs), Paragraphs 104 and lOS 0': XXV (Effect of 

Settlemenc; Concribucion P~ocection), and Paragraphs 12 and 13 of 

Section VI (Performance of che Work) of chis Consenc Decree, or 

for failure co properly and timely achieve the following major 

milescones and deliverables required under the following subparts 

of the SOW: 

1. V.A.1. Surface Wacer and Ground Wacer Monitorina Plan; 

2. V.B. Remedial Desian Work Plan and POP Revisions; 

3. V.C. 30% Remedial Desian Submission; 

4. V.D. 60% Remedial Design Submission; 

S. V.E. 100% Remedial Design Submission; 

6. VI.A. Remedial Action Work Plan and POP Revision; 

7. VI.B. Pre-Construction Conference; 

8. VI.C. Initiation of all Remedial Action Construction 

Activities; 

9. VI.E.l. Ooeration and Maincenance Plan; 

10: VI.E.2. and VI.E.3. Environmencal MO:"l.itorina Work Plan 

and POP Revisions; 

11. VI.F. Final Consc~uction !nsoectic~; 

12. VI.G. Final Remedial Action Conscruc;ion Reoorcs; 

13. VI.H. Demonst~acicn of C=moliance Reccrt; 

14. Any ocher major milestone and delive~able for which EPA 

provides Performing Sectling Defendancs wich reasonable 
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advance written notice prior to the due date for 

submittal of such milestone and deliverable. 

Penalty Per Vialation 
Per Dav 

S 1,000 

S 2,000 

S 4,000 

S 7,000 

$15,000 

79. The following 

Period of Noncomoliance 

1st through 7th day 

Sth through 14th day 

15th through 2Sth day 

29th through 60th day 

61st day and beyond 

stipulated penalties shall be payable per 

violation per day to the United States and the Commonwealth, 

collectively, for any noncompliance except those identified in 

7S: 

Penalty Per Violation P~riod of Non~omolianc~ 
Per Dav 

S 500 1st through 14th day 

S 1000 15th day through 30th day 

S 1500 31st day and beyond 

SO. In the event that EPA or the Commonwealth assumes 

performance of a portion or all of the Work pursuant to 

Paragraphs 9S, 99 of Section XXII! (Covenants Not to Sue by 

Plaintiffs), Performing Settling Defendants shall be liable for a 

stipulated penalty in the amount of Two Hundred Thousand 

(S200,OOO) Dollars. 

Sl. Except as otherwise provided in Paragraphs 73.b, 74.a, 76 

and S2 of this Consent Decree, all penalties shall begin to 

accrue on the day after the complete performance is due or the 
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day a violation occurs, and shall continue to accrue through the 

final day of the correction of the noncompliance or completion of 

the ac:ivity. Nothing herein shall prevent the simultaneous 

accrual of separate penalties for separate violations of t~is 

Consenc Decree. 

82. Following EPA's determinacion, after a reasonable 

opportunity for review and comment by the Commonwealth, that 

Performing Settling Defendants have failed to comply with a 

requirement of this Consent Decree. EPA may give Performing 

Settling Defendants written notification of the same and describe 

the noncompliance. EPA may send the Performing Settling 

Defendants a written demand for the payment of the penalties. 

Stipulated penalties for violations described in Paragraph 79 

shall not accrue past the 30th day that the event of 

noncompliance continues, unless EPA provides notice to Performing 

Settling Defendants of the violation, at whic~ point they will 

continue to accrue at the level at which they had been tolled. 

Notwithstanding the foregoing. the stay of stipulated penalties 

in connection with such violations shall not apply if Performing 

Settling Defendants fail to timely provide information, data or 

documentation relevant to the violation ~: requescec by EPA or 

required to be provided pursuant to the Decree, and such failure 

to disclose is the reason EPA does noc provide notice to 

Performing Settling Defendants of the violation. However, 

penalties for violations described in .?aragraph 78 shall accrue 

as provided in the preceding Paragraph regardless of whether EPA, 
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or the Commonwealch for the obligations speci:ied in Paragraph 89 

of this Section, has notified the ?~rforming Settling Defe~dar.:s 

of a violation. 

83. All penalties owed to the United States and/or :he 

Commonwealth under this section shall be due and !)ayable ·",ithi:l 

30 days of the Performing Settling Defendants' receipt from EPA 

or the Commonwealth of a demand for payment of -the penalties, 

unless Performing Settling Defendants invoke the Dispute 

Resolution procedures under Section XXI (Dispute Resolution) . 

All payments to the United States under this Section shall be 

paid by certified check made payable to "EPA Hazardous Substances 

Superfund," shall be mailed to EPA Region l, Attn: Superfund 

Accounting, P.O. Box 360l97M, Pittsburgh, PA l5?'5l, and shall 

reference the EPA Region and Site/Spill ID # Ol-38. All payments 

to che Commonwealth under this Section shall be made payable to 

the Commonwealth of Massachusetts (to be credited to the 

Commonwealth's Environmental Challenge Fund, in accordance with 

M.G.L. c.29, Section 2J). The Performing Settling Defendants 

shall forward the certified check(s} to: 

Kristine McMahon, Assistant Attorney General 
Environmental Procection Division 
Department of the At:orney General 
Commonweal:h of Massachuset:s 
One Ashburton Place 
Boston, MA 02108 

and shall send copies of the check and cransmit:al let:er to :~e 

Commonwealth as specified in Sec:ion XXIX (Notices and 

Submissions). Copies of check(s) paid to EPA pursuant to this 

Section, and any accompanying transmittal let:er(s), shall be 
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sent to the United States as provided in Sec~ion XXIX (Notices 

and Submissions) . 

84. The payment of penalties shall noe alter in any way 

Performing Sectling Defendants' obligac~or. to ccmplece che 

performance of che Work required u~der ch~s Consenc Decree. 

85. Penalties shall continue to accrue as provided in 

Paragraph 81 during any dispuce resolucion period, bue need noe 

be paid until che following: 

-a. If the dispute is resolved by agreement or by a 

decision of EPA or the Commonwealth that is not appealed to this 

Court, accrued penalties determined to be owing shall be paid to 

EPA and the Commonwealth within 15 days of the agreement or the 

receipt of EPA's decision or order, or the Commonwealth's 

decision or order pursuant to Paragraph 89; 

b. If the dispute is appealed to this Court and the 

United States prevails in whole or in part, or the Commonwealth, 

pursuant to Paragraph 89 of this Section, prevails in whole or in 

part, Performing Settling Defendants shall pay all accrued 

penalties allocable to the issues on which the United States or 

the Commonwealth has prevailed, as determined by the Court within 

60 days of receipt of the Court's decision or order, except as 

provided in subparagraph c below; 

c. If the Districe Court's decision is appealed by any 

Party, then, within 15 days of receipt of the final appellate 

court decision, the Performing Sec:ling Defendancs shall pay the 

accrued penalties, plus interest accruing from the date of the 
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Discricc Cour~ decision ac che races specified in ?aragraph 86, 

co EPA and che Common~ealch co che excenc chac chey prevai:. 

86. If Performing Seccling Defendancs fail co pay scipulacec 

penalcies when due, che Uniced Staces or che Commcn~ealth may 

ins~icuce proceedings co collect che penalcies owed ic/che~, as 

well as inceresc. Performing Seccling Defendants shall pay 

interest on the unpaid balance at the rate established pursuant 

to Section 107(a) of CERCLA, 42 U.S.C. § 9607, and on that 

portion-of the unpaid balance due and owing-to the Commonwealth, 

at the statutory rate of twelve per cent (12%) per annum, 

pursuant to Chapter 21E, Section 13; with respect to the EPA, 

said interest shall begin to accrue on the date of demand made 

pursuant to Paragraph 82; with respect to the Commonwealth, said 

interest shall begin to accrue on the 46th day following the 

Commonwealth's request for payment made pursuant to Paragraph 82. 

87. Nothing in this Consent Decree shall be construed as 

prohibiting, altering, or in any way limiting the ability of the 

United States or the Commonwealth to seek any other remedies or 

sanctions available by virtue of Performing Settling Defendants' 

violation of this Decree or of the statuces and regulations upon 

which ic is based, including, buc noc limited to, penal~ies 

pursuant to Section 122(1) of CERCLA, and as ~o the Stace, 

Chapter 21E, Section 11. 

88. No paymencs made under ~his Section shall be cax 

deductible for Federal or State tax pu=poses. 

89. Commonwealth Assessmenc of Stioulaced Penalties 
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Assessmene of seipulaeed penalties by the Commonwealth shall be 

gove~ned in the following manner. Following ehe Commonwealeh's 

deeerminaeion ehae Settling Defendanes have failed to pay Pase 

Response Costs or Future Response Costs owed to the State as 

required by Section XVIII (Reimbursemene of Response Cases), co 

timely submit deliverables to the State, or to provide such 

written or oral notices to the State as are required by this 

Consent Decree, the State may give Settling Defendants written 

notification of the same and describe the noncompliance. The 

provisions for liability, assessment and payment of the 

stipulated penalties referenced in chis Paragraph shall be the 

same as provided in Paragraphs 77-88 of this Section, except that 

each reference to EPA shall read as a reference to DEP, each 

reference to the United States shall be read as a reference to 

the Commonwealth, and each reference to the Commonwealth's 

reasonable opportunity to review and comment shall be deleted. 

XXIII. COVENANTS NOT TO SUE BY PLAINTIFFS 

90. Covenants to PerfOrming Settling Defendants, New Jersev 

and Settling Federal Agencies: In consideration of the actions 

that will be performed a.nd the payments that will be made by the 

Pe~forming Settling Defendants, New Jersey and Settling Federal 

Agencies under the te~s of the consent Decree, and excepe as 

specifically provided in Paragraphs 91, 92, 93, 94, 95 and 97 of 

this Section: (a) the United States covenants not to sue o~ co 

take other civil or administrative action against Pe~forming 

Settling Defendanes or New Jersey pursuant co Seceions 106 or 



• • 
101 

-107(a} of CERCLA, or Section 7003 of RCRA, including causes of 

action seeking Past Response Costs or Future Response Coses 

relaeing co the Site; (b) EPA covenanes not co cake 

adminiseraeive action against Settling Federal Agencies pursuant 

co Seceions 106 or 107(a} of CERCLA, or Section 7003 of RCRA, 

including causes of aceion seeking Past Response Cases or Fueure 

Response Costs relating to the Site; (c) without limiting the 

foregoing, the covenants granted by the United States and EPA in 

this Paragraph specifically include-any claims under Section 

107(a) (4) eC) of CERCLA for damages for injury to, destruction of, 

or loss of natural resources relating to the Site, including all 

costs of assessing such injury, deseruction or loss; and (d) the 

Commonwealth, on behalf of EOEA and DEP, covenants not to sue or 

to take other civil or administrative action against Performing 

Settling Defendants, New Jersey or Settling Federal Agencies for 

claims that arise specifically out of the facts pleaded in the 

complaint, pursuant to: (i) Section 107(a) of CERCLA, (ii) the 

common law, or (iii) Chapter 21E, including claims for all 

damages for injury to or for destruction or loss of natural 

resources at the Site, including the costs of assessing and 

evaluating the same, provided, however, that the Commonwealth's 

said covenant for natural resources shall include ground wacer 

resource claims only if the following conditions are met: 

(1) within one hundred (lOO) days of the ent~ of this Consen= 

Decree, the Perfo~ing Settling Defendants shall conduc= a 

survey of private wells within one-half mile of every boundary 
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of the property known as and numbered 10 Water Street, Palmer. 

Hampden County, Massachusetts, which is more particularly 

described in Book 4344, ac Page 333 of che Hampden Councy 

Regiscry of Deeds. Informacion obtained i~ this sU~Jey shall 

include che location of wells by address and on a map; water 

use (drinking, commercial/industrial, agriculcural); presencly 

available daca concerning yield of nonresidential wells; 

populacion served; and status (presencly in use, no longer 

used, propercy abandoned) i 

(2) the Trustee of natural resources for the Commonwealth 

(I' scate nacural resource trustee"), based on the survey of 

private wells, will identify a maximum of five wells, if any, 

that are threatened by contamination. The Performing Settling 

Defendants shall be responsible to conduct annual sampling of 

the identified wells until completion of the Remedial Action. 

This sampling data shall be submitted to the State Project 

Manager for the Site, with a copy to the state natural 

resource trustee. 

Except with respect to future liability, these covenants not to 

sue shall take effect upon the receipt by EPA and the 

Commonwealth of the payments required by Paragraph 57.a of 

Section XVIII (Reimbursement of Response Costs), Paragraph S7.b 

of Section XVIII (Payments by Settling Federal Agencies), and 

?aragraph 57.c of Seccion XVIII (Payments by New Jersey). With 

respect to fucure liability, these covenants not to sue shall 

take effecc upon Certificacion of Completion of Remedial Action 
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by EPA pursuane co Paragraph 53.b of Seccion XVI (Ce~eificaeion 

of Compleeion). These covenanes noe co sue a=e concicionec, 

respecei'lely, upon ehe compleee and saeisfacco~1 pe==o=~ance by 

Pe=forming Seecling Defendanes, New Je=sey and Seec~ing Feceral 

Agencies of ehei= obligations under this Consene Decree. These 

covenanes noe co sue extend only co: (a) ehe Seeeling Fede=al 

Agencies; (bl New Jersey; (cl the Performing Seetling Defendanes; 

(d) the Performing Settling Defendants' successors and assigns to 

the exeent that the liability of the successor or assign, if any, 

arises oue of the liability of any Performing Settling Defendane 

ae ehe Site; and (el to a Performing Seetling Defendant's related 

entity only if identified in Appendix K and only to the extent 

that the identified related entity's alleged liability arises out 

of ehe same activieies relating to the Site that gave rise to ehe 

alleged liability of such Pe=forming Seteling Defendant. These 

covenants not to sue do not extend to any other person. 

9l. Excepe with respect to New Jersey and Owner Settling 

Defendant, the covenants not to sue granted pursuant to Paragraph 

90 do not extend to and this Consent Decree is without prejudice 

to, the United Staees or the Commonwealth's right to take or 

compel any fue~re remedial aceions for Managemenc 0: Migracion in 

cne event ehae during or afcer ehe envi=onmental monieoring 

prcgram co be conducted pursuane to the ROD, EPA deeermines e~ac 

unacceptable risks co human health and/or the envi=onment are 

posed by exposure co Siee contaminants. Upon Per=o~ming 5eecling 

Defendants' receipt of notice from EPA pursuant to Paragraph 
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54.b, the reserfation of r~ghts expressed in this Paragraph shall 

be deemed to have no further force or ef:ect. 

92. United States' ?re-ce;tification ~eserfatic~s. 

Notwithstanding any other provision of this Consent Decree, the 

United States reserves, and this Consent Cecree is · .... ichout 

prejudice to, the right to institute proceedings in this action 

or in a new action, or to issue an administrative order seeking 

to compel Performing Settling Defendants or New Jersey, and EPA 

-reserves the right to issue an administrative order seeking to 

compel Settling Federal Agencies, (1) to perform further response 

actions relating to the Site or (2) to reimburse the United 

States for additional costs of response if, prior to 

cert.ification of completion of the Remedial Act.ion: 

a. condit.ions at the Site, previously unknown t.o EPA, 

are discovered, or 

b. information, previously unknown to EPA, is received, 

in whole or in part, 

and EPA determines, based on these previously unknown conditions 

or information together with any other relevant information, 

t.hat the Remedial Action is not protective of human health or the 

environment.. 

93. United States' Pos~-cer~i:icaticn reservations. 

Notwithstanding any other provision of this Consent Decree, the 

United States reserves, and this Consent Decree is without 

prejudice to, the right to institute proceedi~gs in this action 

or in a new action, or to issue an administrative order seeking 
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~o compel Performing Settling Defendants or New Je~sey, and E?A 

reserves the right to issue an administ~ative o~der seeki~g to 

compel Settling Federal Agencies, (1) to per:orm Eu~~her response 

actions relating to the Si:e or (2) to reimburse the Uni:ed 

States for additional costs of resoonse if, subsecuent to - . 
certification of completion of the Remedial Action: 

a. conditions at the Site, previously unknown to EPA, 

are discovered after the certification of 

completion, or 

b. information is received, 'in whole or in part, 

after the certification of completion, 

and EPA determines, based on these previously unknown conditions 

or this information together with other relevant information 

indicate that the Remedial Action is not protective of human 

health or the environment. 

94. Commonwealth's ore-certification reservations. 

Notwithstanding any other provisions of this Consent Decree, 

the Commonwealth on behalf of DEP, reserves, and this Consent 

Decree is without prejudice to, any right jointly with, or 

separqtely from, the United States to institute proceedings in 

this action or in a new action under Section 107 of CERCLA, 42 

U.S.C. § 9607, under M.G.L. c. 2'~ or under t~e common law of 

nuisance, seeking to compel all or any of the Pe~:orming Settli~g 

Defendants, New Jersey and/or Set:ling Federal Agencies (1) to 

perform other response ac:ions at the Site, or (2) to reimburse 

the Commonwealth for additional response costs for response 
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actions ac che Sice, co che excenc chat cPA has determined that 

such response actions required under (l) and (2) abo'.re in this 

Paragraph will not significantly delay or be inc~~sistent ~ith 

the Remedial Action, if, prior to Certi:icaticn of C~mpletion 0: 
the Remedial Action: 

(i) conditions at the Site, previously unknown to the 

Commonwealth, are discovered or become known to the Commonwealth, 

or 

(ii) information previously unknown to the Commonwealth is 

received by the Commonwealth, in whole or in part, 

and the DEP Commissioner, or his or her delegate determines, 

pursuant to M.G.L. c. 21E, based on these previously unknown 

conditions or this information together with any other relevant 

information that the response actions taken are not protective of 

health, safety, public welfare or the environment. The United 

States reserves all rights it may have under applicable law, to 

oppose any determinations made or any actions taken, ordered or 

proposed by the Commonwealth pursuant to this Paragraph. 

95. Commonwealth's nost-certification reservations. 

Notwithstanding any other provision of this Consent Decree, 

the Commonwealth, on behalf of DEP, reser.res, and this Consent 

Dec=ee is without prejudice to, the right joi~tly with, or 

separately from, the United States to institute proceedings i~ 

this action or in a new action under Section 107 of CERCLA, 4: 

U.S.C. § 9607, under M.G.L. c. 212 or under the com~on law of 

nuisance, seeking to compel all or any of the Performing Settling 
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-
Defendan~s, New Jersey and/or Se~~ling :ederal Agencies (~) ~o 

perform o~her response ac~ions a~ ~he Si~e, or (2) ~o rei~urse 

~he Commonweal~h for addi~ional response cos~s for response 

ac~ions a~ ~he Site, to the ex~en~ ~ha~ EPA has de~er~i~ed ~ha~ 

such res90nse ac~ions required under (1) and (2) above in ~his 

Paragra9 h will no~ significan~ly delay or be inconsis~en~ wi~h 

~he Remedial Action, if, subsequen~ ~o Certifica~ion of 

Completion of Remedial Action: 

(i) conditions at- che Site, previously- unknown to the State~ 

are discovered or become known after the Certification of 

Com9Ie~ion, or 

(ii) information previously unknown to the State is received 

by the State, in who~_e or in part, after the Certification of 

and the DEP Commissioner, or his or her delegate, determines, 

pursuant to M.G.L. c. 2lE, based on these previously unknown 

conditions or this information together with any other relevant 

information, that the response actions taken are not protective 

of health, safety, welfare, or the environment. The United 

States'reserves all rights it may have under a9plicable law, to 

o990se any determinations made or any actions ~aken, ordered or 

proposed by ~he State pursuan~ ~o this Paragraph. 

96. For 9urposes of Paragra9h 92, the infor~ation and ~he 

conditions known to EPA shall include only that informatio~ and 

those conditions se~ for~h in the Record of Decision for t~e Si~e 

and ~he adminis~ra~ive record supporting the Record of Decision. 
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For purposes of Paragraph 93, the informacic~ previously received 

by and che conditions known to EPA shall inc~ude on~y that 

information and those condi:ions set for=h in :he Record 0: 
Decision. the administrative record suppor:ing the ~ecord of 

Decision, and any information received by S?A pursuant to the 

requirements of this Consent Decree or generated by EPA during 

performance of the Remedial Action prior to Certification of 

Completion of the Remedial Action. For purposes of Paragraph 94, 

the information-and-the conditions -known eo-the Commonwealth 

shall include only that information and those conditions set 

forth in the Record of Decision for the Site and the 

administrative record supporting the Record of Decision. For 

purposes of Paragraph 95, the information previously received by 

and the conditions known to Commonwealth shall include only that 

information and those conditions set forth in the Record of 

Decision, the administrative record supporting the Record of 

Decision, and any information received by the Commonwealth 

pursuant to the requirements of this Consent Decree or generated 

by the Commonwealth during performance of the Remedial Action 

prior to Certification of Completion of the Remedial Action. 

97. General reservations of richts. The covenants not to sue 

set forth above do not pertain to any matters other than those 

expressly specified in Paragraph 90. With respec: to all other 

matcers, including but not limited to: 

a. claims based on a failure by ?er=orming Set~ling 

Defendants to meet a requirement of this Consent Decreei 
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b. liability arising from ~he past, ?rese~:, or :u~ure 

disposal, release, or threat of'release 0: Waste Materials 

outside of the Site; 

c. criminal liability; and 

d. liability of Perfor~ing Settling ~efendants for 

violations of federal or state law which occur in the course 

of the implementation of the Work; 

(1) the United States and the Commonwealth reserve, and this 

Consent Decree is without prejudice' to, all rights against 

Performing Settling Defendants and New Jersey, and (2) EPA, the 

federal natural resource trustees, the Commonwealth and the state 

natural resource trustee reserve, and this Consent Decree is 

without prejudice to, all rights against Settling Federal 

Agencies. 

98. Reservations concernina natural resource damaaes: 

Notwithstanding any other provision of this Decree, the United 

States, on behalf of its natural resource trustees, the 

Department of the Interior and the National Oceanic and 

Atmospheric Administration, and the Commonwealth, on behalf of 

its state natural resource trustee, reserve the right to 

institute proceedings against the Settling Defendants in this 

action or in a new ac~ion seeking recovery of natural resource 

damages, based on (l) conditions with respect to the Site, 

unknown to the Uniceci Staces or ~he Commonwealc~ ac ~he da~e of 

lodging of this Decree, that resul~ in releases of hazardous 

substances that contribute to injury to, destruction of, or loss 
t 
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of nacural resources, or (2) informacion received a::er c~e dace 

of lodging of che Dec:ee which, cogecher wi:h ocher relevanc 

informacion, indicaces chac chere is injur, co, descruc:ior. of, 

or loss of nacural resources, of a cype char: '...,as u~knc'''''n, or c:- a 

magnitude greater than was known co che Ur.i:ed Staces or t~e 

Commonwealth ac the dace of lodging of this Decree. For che 

purposes of this paragraph, the Onited States and the 

Commonwealth shall be deemed to have knowledge of any injury to, 

destruction .of, or loss -of- natural resources arising- from: (1) 

Site contamination at levels less than Site Cleanup Levels; and 

(2) areas exhibiting contamination at levels equaling or 

exceeding Site Cleanup Levels which are remediated in accordance 

with the requirements of the ROD and SOW. 

99. In the event EPA or the Commonwealth determines that 

Performing Settling Defendants have failed to implement any 

provisions of the Work in an adequate or timely manner, EPA or 

the Commonwealth may perform any and all portions of the Work as 

EPA determines necessary. Performing Settling Defendants may 

invoke the procedures set forth in Section XXI (Dispute 

Resolu~ion) to dispute EPA's or the Commonwealth's determination 

chac the Performing Settling Defendan:s failed co implemenc a 

provision of the Work in an adequace or t:imely man!':.er as 

arbitrary and capricious or otherwise noc in accordance wi:h law. 

Such dispute shall be resolved on the adminis:racive record. 

Unless the Performing Sett:.ling Defendants prevail in dispu:e 

resolution concerning EPA's or the Commonwealt:.h's decermination 
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that the Performing Settling Defendan~s failed to impleme~~ a 

provision of the Work in an adequate or timely manner. costs 

incurred by the Uni~ed States or t~e Commonwealth i~ per:o~i~g 

the Work pursuant to this Paragraph shall be considered :uture 

Response Costs that Performing Se~~ling Defe~dants shall pay 

pursuant to Section XVIII (Reimbursement of Response Costs) . 

100. Notwithstanding any other provision of this Consent 

Decree, the United States and the Commonwealth retain all 

authority and- reserve all rights - to t-akeany and all response 

actions authorized by law. 

XXIV. COVENANTS BY SETTLING DEFENDANTS, NEW JERSEY AND SETTLING 

FEDERAL AGENCIES 

101. a. Except as provided for below in this Paragraph, 

Settling Defe~dants hereby covenant not to sue and agree not to 

assert any claims or causes of action against the United States 

or the Commonwealth with respect to all matters addressed by this 

Consent Decree, including, but not limited to, any direct or 

indirect claim for reimbursement from the Hazardous Substance 

Superfund (established pursuant to the Internal Revenue Code, 26 

U.S.C.- § 9507) through CERCLA Sections 106(b) (2), 111, 112, 113, 

or otherwise any other provision of law. or from the 

Environmental Challenge :und established pursuanc co M.G.L. c. 

29, § 2J; any claim against the United States or the 

Commonwealth. including any depar~ment, agency or i~scru~en~ali~: 

of the United States or the Commonwealth under CERC~~ Sec~ions 

107 or 113, or Chapter 21E related to the Site; any claim under 
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-
~he Tucker Ac~, 28 U.S.C. § 1491, or a~ common law, arisi~g ou: 

of or rela~ing ~o access :0, ins~itu~ional con:rols on, or 

response ac~ivi~ies undertaken pursuan~ to this Consen~ Decree; 

or any claims arising ou~ of response acti'lities pursuan~ ~o chis 

Consen~ Decree, including any claims asserted against che united 

Sta~es' or ~he Commonweal~h's con~ractors. However, che Seccling 

Defendants and New Jersey reserve, and ~his Consent Decree is 

withou~ prejudice to, actions against the United States based on 

any future negl-igenc actions taken directly by the United States 

(not including oversight or approval of the Performing Se~tling 

Defendan~s' plans or ac~ivicies) tha~ are brought pursuant ~o any 

statute o~her than CERCLA and for which ~he waiver of sovereign 

immunity is found in a s~a~ute other ~han CERCLA. Also, each of 

~he Performing Se~tling Defendants hereby certifies that, as of 

the date of lodging of this Consent Decree, it has no information 

indicating any potential liability of any department, agency or 

instrumentality of the United S~ates or the Commonwealth which is 

not a settling party to this Consent Decree; however, the 

Performing Settling Defendants reserve, and this Consent Decree 

is without prejudice to, actions against departments, agencies or 

instrumencalities of the United States or the Commonwealth that 

are noc a Party to this Consenc Decree under C~RCL~ Sections 107 

or 113, or Chapter 21E, where informacion developed wholly after 

the lodging of chis Consenc Decree first indicaces che pocencial 

liability of such a department, agencr or inscrumencality. 

Further, Performing Settling Defendants specifically reserve, and 
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this Consent Dec~ee is wichouc p~ejudice co, d:~ec~ or indi~ec~ 

claims for reimbursemenc f~om che Haza~dous S~bscance Supe~:u~d 

th~ough CERCLA Sections 106(b) (21 (D), 111. 1_" .. ~, '"_'3, 0" u"c'e- a'" - -..:;; .. "/ 
ocher provision of law, excepc as p~ov:ded ~e:ow, or from the 

Environmental Challenge Fund, wi~h respec~ to ~esponse ac~ions 

which the Performing Sectling Defendants cannot be compelled co 

perform under this Consent Decree; provided that a Performing 

Settling Defendant shall not challenge its liability for response 

costs pursuant to § .lQ6(.b) (2}..(C.) in any claim for. reimbursement. 

Nothing in this Consent Decree shall be deemed to constitute 

preauthorization of a claim within the meaning of Section 111 of 

CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700{d). 

b. Settling Federal Agencies hereby covenant and agree 

not to assert any claims or causes of action against Settling 

Defendants, New Jersey or the Commonwealth with respect to the 

Site or this Consent Decree, including, but not limited to, any 

direct or indirect claim for reimbursement from the Hazardous 

Substance Superfund (established pursuant to :he Internal Revenue 

Code, 26 U.S.C. § 9507) through CERCLA Secticns 106(b) (2), 111. 

112, the Environmental Challenge Fund established pursuant to 

M.G.L. c. 29, § 2J, or any other provision of law. Nothing in 

this Consent Decree shall be deemed to cor.sti~~ce 

preauthorization of a claim within the meani~g of Section 111 0: 
CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.'00(d). 

c. New Jersey covenants not to sue and agrees not to 

asserc any claims or causes of action against Settling 
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Defendants, the United States or the Commonwealth wi~h respec~ ~Q 

the Site or this Consent Decree, ir.cludir.g, but not limi~ed ce, 

any direct or indirec~ clai~ for reimbursemen~ from ~he Hazardous 

Substance Superfund through CERCLA Sec~iens 106(bl (2), 111, 1:2, 

or any other provision of law, or from the Environmental 

Challenge Fund established pursuant to M.G.L. c. 29, § 2J; or any 

claim against the United States or the Commonwealth, including 

any department, agency or instrumentality of the United States or 

the Commonwealth ·under CERCLA ·Sections 107 or 113, or Chapter 21E 

related to the Site. Nothing in this Consent Decree shall be 

deemed to constitute preauthorization of a claim within the 

meaning of Section 111 of CERCLA. 42 U.S.C. § 9611, or 40 C.P.R. 

§ 300.700(d). 

d. Except for purposes of enforcement of this Consent 

Decree, the Performing Set~ling Defendants, the Owner Settling 

Defendant, New Jersey, and the De Minimis Settling Defendants 

covenant not to sue and agree not to assert any claims or causes 

of action against one another with respect to the matters 

addressed by this Consent Decree. 

"LXV. EFFECT OF SETTLEMENT; CONTRIBUT!ON PROTECT!ON 

102. Nothing in this Consent Decree shall be construed to 

creace any rights in, or grant any cause of action to, any person 

not a Party to this Consent Decree. The preceding sentence shall 

not be construed to waive or nullify any rights that any person 

not a signatory to this decree may have under applicable law. 

Each of the Parties expressly reserves any and all rights 
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(including, but not limited to, an, right to contribution) , 

defenses, claims, demands, and causes of ac~ion which each Par~, 

may have with respec~ to an, matter, transac~icn, or Occurrence 

relating in any way to the Site against any person not a Party 

hereto. 

103. With regard to claims for contribution against Settling 

Defendants, Covered Related Entities, New Jersey or Settling 

Federal Agencies, for matters addressed in this Consent Decree, 

the Parties hereto agree that the Settling Defendants, Covered 

Related Entities, New Jersey and Settling Federal Agencies are 

entitled to such protection from contribution actions or claims 

as is provided by CERCLA Section 113(f) (2), 42 U.S.C. 

§ 9613(f) (2), and that De Minimis Settling Defendants are 

entitled to such protections from contribution actions or claims 

as is provided by CERCLA Section 122(g) (5), 42 U.S.C. § 

9622(g) (5). Also, with regard to claims Eor contribution, cost 

recovery or equitable share of liability against Settling 

Defendants, Covered Related Entities, New Jersey or Settling 

Federal Agencies for matters addressed in this Consent Decree, 

the Parties hereto agree that the Settling Defendants, New Jersey 

and Settling Federal Agencies are entitled to such protection 

from such claims as is provided by Section 3A(j} (2) of Chapter 

21E, subject to the provisions thereo:. ~otwithstanding the 

foregoing, this Paragraph shall be inapplicable to any Per:or~ing 

Settling Defendant and any Covered Related Entities of any 

Performing Settling Defendant which fails to satisfy its 
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obligations co fund pe~fo~~ar.ce of the Wo~k i~ acco~dance ~i:~ 

this Consent Dec~ee. As used in this Pa~ag~a9h 103, the :e~~ 

"Covered Relaced Entities" shal~ be deemed :0 ~efe~ :0: Cal :~e 

Performing Settling Defendants' and De Mi~imis Set:~ing 

Defendants' successo~s and assigns to the extent thac the alleged 

liabilicy of the successor or assign, if any, arises out of the 

alleged liability of any Performing Settling Defendant or De 

Minimis Settling Defendant at the Site; and (b) a Performing 

Settling Defendant'S or De Minimis Settling Defendant's related 

entity only if identified in Appendix K and only to the extent 

that the identified related entity'S alleged liability arises out 

of the same activities relating to the Site that gave rise to the 

alleged liability of such Performing Settling Defendant or De 

Minimis Settling Defendant. The De Minimis Settling Defendants 

and New Jersey, and each of them, hereby assign to the Performing 

Settling Defendants collectively all rights to contribution, cost 

recovery or similar claims, whether under Section 113(f) of 

CERCLA, Section 4 of Chapter 21E or at common law, from persons 

not a Party to this Consent Decree, with respect to the amounts 

the De-Minimis Settling Defendants and New Jersey will contribute 

to the Tr~st Fund pursuant to this Consent Dec~e~. 

104. The Settling Defe~dants and New Jersey agree that wi:~ 

respect to any suit or claim for contribution b~oughc by them 

matters related to this Consent Decree they will notify the 

United States and the Commonwealth in writing no later than oC 

days prior to the initiation of such suit or claim. 
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105. The Settling Defendants and New Je=sey also agree that 

with respect to any suit or claim for contr:bution brought 

against them for matters related to this Consent Decree they wi:: 
notify in writing the United States and the Commonwealth withi~ 

10 days of se~Jice of the complaint on them. In addition. 

Settling Defendants shall notify the United States and the 

Commonwealth within 10 days of service or receipt of any Motion 

for Summary Judgment and within 10 days of receipt of any order 

from a coure setting a case for trial. 

106. In any subsequent administrative or judicial proceeding 

initiated by the United Staees or the Commonwealth for injunctive 

relief, recovery of response costs, or other appropriate relief 

relating to the Site, Settling Defendants, New Jersey and 

Settling Feder~l Agencies shall not assert, and may not maineain, 

any defense or claim based upon the principles of waiver, res 

;udicata, collateral estoppel, issue preclusion, claim-splitting, 

or other defenses based upon any contention that the claims 

raised by the United States or the Commonwealth in the subsequent 

proceeding were or should have been brought in the instant case; 

provided, however, that nothing in this Paragraph affects the 

enforceability of the covenants not to sue set forth in Sectio~ 

XXI!! (Covenants Not to Sue by Plaintiffs) . 

XXV!. PROVISIONS FOR DE MINIMIS SETTL!NG DEFENP~V7S 

107. On or before September 7, 1994, each of the De Mini~is 

Settling Defendants listed in Appendices F-1 and F-2 and any 

other parties offered ehe opportunity by the United States and 
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the Commonwealth to join in this Consent Decree as De Mi~i~is 

Set=ling Defendants will remit to an escrcw ag~_n~ .... des;~r:a-~d 
-':I' '-- by 

the De ~i~imis Settling Defendants ~he amount sec for:h in 

the amount required by the offer to sec:le. Wi~hin thir=y days 

of the last to occur of EPA's ap9roval of the Trust Agreement, 

the approval of the adequacy of the Trust Agreement after 

resolution of any dispute regarding the adequacy of the Trust 

Agreement, 'or the entry of this Consent Decree, the' Performing 

Settling Defendants shall instruct the escrow agent to, and the 

escrow agent shall, transfer the funds held in escrow to the 

Trust Fund upon its creation. Thirty (30) days after September 

7, L994, the Performing Settling Defendants shall compare the 

amount of money contained in the escrow fund to the amount of 

money which the De Minimis Settling Defendants listed in 

Appendices F-1 and F-2 are, in total (the "F1 and F2 Total"), 

obligated to pay to the escrow agent pursuant to this Paragraph. 

To the extent that the amount contained in the escrow fund thirty 

(30) days after September 7, 1994 exceeds the F1 and F2 Total, 

the Performing Settling Defendants shall prepare revisions to 

Appendices F-1 and F-2 (the .tAdjusl:.ed Appendices"} and direc= ::.he 

escrow agent 1:.0 reimburse individual De Minimis Sectling 

Defendants as follows. In the event one or more De minimis 

Set=ling Defendant(s} not previously list:ed in Appendices F-1 and 

:-2 remit: funds to the escrow agent, the Perfor~ing Settling 

Defendants shall add to Appendices F-1 and F-2 those De Mi~imis 
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-Settling Defendants not previously listed in AD.D.endices F-1 . ... anc 

F- 2. The Adj usted A9pendices shall incorporate t!'le total '/olu=:-:e 

of hazardous substances attributed to t~e Per:or~i~g Sdttl:ng 

Defendants and the De Mini~is Settling Cefe~dants (t~e QRevised 

Total Attributed Volume") I and the Performing Settling Defendants 

shall then recalculate the final amount due from each De Minimis 

Settling Defendant based upon the Revised Total Attributed 

Volume, all other factors in Appendices F-l and F-2 remaining 

unchanged., The Performing Sect-ling Defendants shall submit the 

Adjusted Appendices F-l and F-2 to EPA and DEP within forty-five 

(45) days after September 7, 1994, and, consistent with the PSC 

Resources Superfund Site De Minimis Parties Escrow Agreement, 

shall direct the escrow agent to pay each De Minimis Settling 

Defendant an amount equal to the difference between the amount 

actually paid to the escrow agent by each De Minimis Settling 

Defendant and the payment amount shown for each De Minimis 

Settling Defendant on the Adjusted Appendices F-l or F-2. 

108. In addition to their obligations pursuant to Paragraph 

107, Tier I De Minimis Settling Defendants shall make payments 

to, or. receive reimbursements from, the Trust Fund, if and to the 

extent required by t~e provisions of Appendix G hereto. fu~y Tier 

! De Minimis Settling Defendant receiv~ng an invoice for 

additional payment pursua~t to Appendix G shall make the payment 

required by such invoice to t~e Trust wit~in t~irty (30) days 0: 
receipt of such invoice. Any Tier I De Minimis Settling 

Defendant who fails to make timely payment in accordance with 
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t~is Paragraph and Appendix G shall pay scipulated penalt~es co 

che Uniced Scates and che Commonwealth. collectively, of 5250 

day for each day chac the paymenc is lace. The United States 

shall receive 60% of these scipulaced penalties and the 

Commonwealch shall receive 40% 0: chese sCipulaced penal:~es. 

;er 

Any Tier I De Minimis Settling Defendanc who receives a nocice 

from EPA imposing scipulated penalties pursuant to this Paragraph 

and who fails to make full payment pursuant to this Paragraph and 

Appendi~._g and to pay all applicable -stipulated penalties within 

thirty (30) days of receipt of the notice from EPA imposing such 

penalties shall be subject to the conditioning of the covenants 

not co sue as provided in Paragraph 111. 

109. On or before September 7, 1994, each De Minimis 

Sectling Defendant listed in Appendix H shall remit to an escrow 

agent designated by the De Minimis Settling Defendants the amount 

sec forth in Appendix H designaced as the "First Payment." 

Within thirty days of the last to occur of EPA's approval of the 

Trust Agreement, the approval of the Trust Agreement after 

resolution of any dispute regarding the adequacy of the Trust 

Agreement, or the entry of this Consent Decree, the Performing 

Sec cling Defendants shall instruct the escrow agent to, and the 

escrow agent shall. transfer ~he funds held in escrow to t~e 

Trust Fund upon its creation. Successive payrr.ents by each ~e 

Minimis Settling Defendant listed in Appendix R shall be remitted 

to the Trust Fund on che anniversary of the effective date of 

this Consent Decree in accordance with the provisions and 



• • 
12: 

ichedule sec forch ac Appendix H. In the evenc che Tr~sc ?und 

has noc been escablished by che ::i~e ::::'e suc~essi'/e pa01e~:s are 

due, che De Minimis Seccli~g De:endant shal: ~a~e its ca'~enc :: 

the escrow agenc designaced by the De ~in::'mis Settling Ce:encan:s 

in Paragraph 107 of chis Consent Decree. Any De Mi~imis Set::ing 

Defendant listed in Appendix H ~ho fails co make cimely payment 

in accordance wich this Paragraph and Appendix H shall pay 

stipulaced penalcies co che United Staces and the Commonwealth, 

collectively; of $250 per-day for each day the payment is late. 

The United States shall receive 60% of these stipulated penalties 

and the Commonwealth shall receive 40% of these stipulated 

penalties. Any De Minimis Settling Defendant listed on Appendix 

H who receives a notice from EPA imposing stipulated penalties 

pursuant to this Paragraph and who fails to make full payment 

pursuant to this Paragraph and Appendix H and to pay all 

applicable stipulated penalties within thirty_ (30) days of 

receipt of the notice from EPA imposing such penalties shall be 

subject to the conditioning of the covenants not to sue as 

provided in Paragraph 111. 

110d Upon receipt of information provided by a De Minimis 

Settling Defendant pursuant to Paragraph 114, or upon discovery 

of other new informacion, EPA may eval~ace seen info~ation and 

determine whether it escablishes t~ac any such De ~inimis 

Settling Defendant senc more Waste Macerials :0 the Site than is 

shown on Appendix F-l or F-2. If, after such evaluacion, SPA 

determines that the De Minimis Settling Defendant sent a volume 
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of Waste Materials to the Site greater t~an ten percent more t~an 

is shown for that De Minimis Se~tling Defendant in Appendix F-l 

or F-2 but still not exceedi~g 5300 gallons, it may send to suc~ 

De Minimis Settling Defendant a writ~en demand for an amou~t 

equal to the difference be~ween what the De Minimis Se~:ling 

Defendant paid pursuant to Paragraphs 107, 108, and/or 109, and 

what the De Minimis Settling Defendant would have paid pursuant 

to those Paragraphs based on such new information. The amount of 

any addi-t.ionalpayment. shall be calculated as follows: 

Addi tional Payment :: (G,,/G1 :x: C!"J ... (Gc,/G1 :x: CI'\I x Pr ) J - P1 

where: Go • De Minimis Party's Corrected Allocated Gallons. 

G1 = Corrected Revised Total Attributed Volume among 

all settling defendants. 

Cn • Fixed Costs as shown on F-l. 

CI'\I = Future Costs as shown on F-l. 

Pr = the premium for the applicable range of gallons 

as shown on F-l. 

P1 = Initial De Minimis Party's Share of Total Site 

Costs as shown on F-l or F-2. 

If, based upon EPA's evaluation of the information provided by a 

Tier II De Minimis Settling Defendant pursuant to Paragraph 114, 

EPA determines that such party sent more than 1,100 gallons, but 

not more than 5300 gallons of Waste Materials co the Si~e, such 

determination shall not al~er t~e Tier II De Minimis Settling 

Defendant's status as a Tier II De Mi~imis Sectling Defendant and 

any demand sent by E?A to such Tier II De Minimis Settling 
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bef~ndanc unde= the provisions of ch~s Paragraph shall uCilize 

th~ premium applicable to Tier I! De Mi~imis S~c=li~g De:~~dar.=s. 

If, based upon C:PA' s ~valuacicn of che in:or::o:acion oro·J:!.cied 0'/ a . . 
De Minimis Seccling Defendane or oche~Nise discovered by 2PA, 2?A 

decermines ehac such parcy sent more chan 5300 gallons of Wasce 

Materials to the Siee, such parcy shall no longer be eligible :0= 

consideration as a De Minimis Settling Defendant under this 

Consent Decree. In no event shall a Tier II De Minimis Settling 

Defendant: become a Tier' I De Minimis Settling Defendant as a 

result of EPA's determination that information demonstrates that 

such party sent more than 1,100 gallons of Waste Materials to the 

Site. The De Minimis Settling Defendant shall not be subject to 

stipulated penalties pursuant to this Consent Decree for failure 

to make any further payment pursuant to such invoice, but any De 

Minimis Settling Defendant who fails to make any further payment 

pursuant to such invoice shall be subject to the conditioning of 

the covenants not to sue as provided in Paragraph 111. Payments 

made pursuant co this provision shall be made within 30 days of 

receipt of EPA's demand, and shall be made to the United States 

and the Commonwealth pursuant to the provisions of Section XVIII 

of this Consent Decree, and in che following percen::ages: 89% ::0 

Uniced Staces and 11% to the Ccmmonwealch. 

111. Covenants to De Minimis S~c:l;ncr De:e~dan::s. In 

consideration of che payments chat will be made by ~ach Ce 

Minimis Settling Defendanc as requi=ed under Pa=agraphs 107, lOS 

and 109, and except as provided in Paragraph 112, the United 
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Staces covenancs not :0 sue or cake any oche~ ci'li! or 

adminisc~acive action againsc such De Minimis Sec:ling Defendan: 

pu~suant to Section 106 and 107(a) of CERC~, o~ Sec:ion 7003 c: 

RCM; and the Commonweal::h, on behalf of EOE;" and DE?, cO'/enan:s 

noc to sue or take othe~ civil o~ adminisc~acive ac:ion against 

such De Minimis Settling Defendant for claims that a~ise 

specifically out of the facts pleaded in the complaint, pursuant 

to (i) Section 107(a) of CERCLA, (ii) the common law, and (iii) 

Chapter'21E, including claims for all damages for injury to or 

for destruction or loss of natural resources at the Site. These 

covenants not to sue extend only to the applicable De Minimis 

Settling Defendants, and their successors, and assigns to the 

extent that the liability ~f the successor or assign, if any, 

arises out of .the liability of any De Minimis Settling Defendant 

at the Site, and do not extend to any other person. These 

covenants not to sue shall also extend to a De Minimis Settling 

Defendant's related entity identified in Appendix K to the extent 

that the identified related entity'S alleged liability arises out 

of the same activities relating to the Site that give rise to the 

alleged liability of such De Minimis Settling Defendant. Except 

as provided elsewhere in this Paragraph, these covenants shall 

cake effect upon the payment of all amounts to t~e Trust Fu~d 

required under Paragraph 107 of this Consent Decree. Wit~ 

respect to those Tier I De Minimis Settling DeEe~dants having 

obligations to make further payments pursuant to Paragraph lOS. 

those Tier I and/or Tier II De Minimis Settling Defendants making 



• • 
125 

furcher paymencs pursuanc to Paragraph 109, and/or chose Tier r 

and/or Tier I! De Minimis Settling Defendants havi~g obligations 

to make furcher payments pursuanc to Paragrap~ 110, che ccncir:.ued 

effecciveness of the covenanc provided in this ?aragraph and che 

concribution proceccion provided in Paragrap~ 103 shall be 

condicioned upon the full and complete sacisfaccion of the 

applicable obligations contained in Paragraphs 108, 109 and 110, 

and Appendices G and H. 

112. General Reservation of Riahta as to De Minimis Settlina 

Defendants. The coven~nt not to sue set forch in Paragraph 111 

of chis Seccion does not pertain to any matters other than those 

expressly specified in Paragraph 111. Plainciffs reserve, and 

this Consent Decree is without prejudice to, all rights against 

each De Minimis Settling Defendant with respect to all other 

matters, including but not limited to, the following: 

(1) liability arising from the past, present, or future 

disposal, release, or threat of release of any Waste Material 

outside of the Site; 

(2) criminal liability; 

(3) claims againsc De Minimis Settling Defendants based 

on a failure to make payments in accordance · .... ith this Consent 

Decree; 

(4) 

( 5 ) 

liability for violation of any law; and 

liability for the future disoosal bv anv De Minimis .. .... .. 

Setcling Defendant of any Waste Materials at the Sice. 

113. Withouc admitting that any of its wastes were shipped co 



• • 
125 

-
~~e Si~e or ~ha~ any was~es shipped ~o ~~e Si:e c~r.s~i~~~e Was~~ 

Ma~erials wi~hin ~he meaning of ~his Ccr.se~~ Dec~ee or applicacl~ 

law, each De Minimis Se~~lir.g Defer.dar.: ~e~ecy ce~~~:ies, ~o :~~ 

bes~ of i~s knowledge and belief, ~he fol:owi~g: 

i. The De Minimis Se~~ling Defer.dar.~ has ;~ovided ~o 

EPA and ~he Commonweal~h all reques~ed ir.f~rma~ion i~ i~s 

possession, or in the possession of its officers, directors, 

employees, agents or assigns, that relates in any way to the 

generation,· treatment, transportation, s~orage or disposal of any 

Waste Material(s) to, at, or in connection with the Site; 

ii. The information described in subparagraph (i) that 

was genera~ed or created by, or prepared at the direction of, the 

De Minimis Settling Defendant, or its officers, directors, 

employees, ag~nts or assigns is materially true and correct with 

respect to the amount of Waste Material(s) that the De Minimis 

Settling Defendant may have contribu~ed to the Site, with respect 

to ~he chemical na~ure and constituents of such Waste 

Material(s), and with respect to the toxic or other hazardous 

ef=ects of such Waste Material(s); and 

iii. After reasonable inquiry, the De Minimis Settling 

Defendant neither possesses nor knows of o~he~ documents or 

information not previously provided ~o E?A ar.c t~e Ccmmcr.weal~h 

which would indica~e: 

A. tha~ the De Minimis Se~~li~g Defer.dar.~ has 

contributed ~o ~he Si~e, or otherwise arranged for dis~osal ac 

the Site, a higher volume of Waste Ma~erials ~han is indica~ed 
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by che informacion descr~bed in subparagraph (~) and/or che 

Monchly Operacion Repor~s for ~he Si:e; 

B. chac che De ~in~~is Sectling Defendant has 

concribuced co che Sice, or ~~~A-";se ar~a~ge~ ~- d' 1 a!'" ......... __ .. - _ .. - ..... r .!.s;::osa_ _ 

che Sice, Wasce Macerial{s} possessing different chemical 

nacures or conscicuencs or possessing more coxic or ocher 

hazardous effeccs chan are indicaced by the information 

described in subparagraph (i) and/or the Monthly Operation 

Reports for the Site; or 

C. that the statement set forth in Paragraph N of 

Section I is untrue. 

114. Should any De Minimis Sectling Defendant discover or 

come to possess after the date of their signature to the Consent 

Decree, documentary information, not previously provided to EPA 

or the Commonwealth, that shows the volume of Waste Material it 

contributed co the Site is greacer than ten percent more than the 

amount to which it certified, che Sectling Defendant shall 

promptly notify EPA, the Commonwealth and the Performing Settling 

Defendants of the new information. 

115. If any De Minimis Settling Defendant has made any 

material misrepresentations in the cer~ificacions made pursuant 

co Paragraph 113 of this Consent Decree. chen the covenant noc to 

sue provided pursuant co Paragraph 111 and the contribution 

protection provided pursuant co Paragraph 103, shal~ be nu:l and 

void and nothing in chis Consent Decree shall li~it the United 

States', the Commonwealth's or the Performing Settling 
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-Defendancs' abilicy co se~k or obcain fu~~~e~ rG __ 1.l'~ __ ~ ~-~m a - -_ .... , r.y 

such De Minimis Seccling De:endanc. 

dece~mir.es, based upon info~macion p~ovided by a Ce ~ini~is 

Sec cling Oefendanc o~ based upon oc~e~ new i~:or~a~~on occained 

by EPA or DEPt chac a De Minimis Seccling Defendanc concribuced 

Wasce Macerials to the Site in excess of 5300 gallons or which 

contribuced disproporcionately to the cumulacive toxic or other 

hazardous -effects of the Waste Materials at the·· Site, . then the 

covenant not to sue provided pursuant to Paragraph 111 and the 

concribution proteccion provided pursuanc to Paragraph 103, shall 

be null and void as to that De Minimis Sectling Defendant and 

nothing in this Consent Decree shall limic the United States' , 

the Commonwealth's, or the Performing Settling Defendancs' 

ability to seek or obtain further relief from any such De Minimis 

Setcling Defendant. Notwithstanding the foregoing provisions of 

this Paragraph or paragraph 110 above, any such De Minimis 

Settling Defendant shall be fully credited for all amounts paid 

by said De Minimis Settling Defendanc pursuant to t~is Consent 

Decree in any claim or action brought against said De Mini~is 

Setcling Defendant. 

XXV!!. ACC~SS TO !NFO~~AT:ON 

117. Performing Setcling Defendancs shal~ provide to ~?A and 

che Commonwealth, upon requesc, copies of all doc~me~cs and 

informacion within their possession or concrol or t~ac of their 

concractors or agents relating to activities at the Site or to 



• • 
129 

~he implementation of this Consent Decr~~, i~cludi~3, bue nee 

limited co, sampling, analysis, chain of cuseody r~cords, 

manifests, trucking logs, receipts, repor:s, sample eraf:~c 

routing, correspondence, or other documen:s or infor~at~e~ 

related to the Work. Performing Set:ling Defendar.:s shall also 

make available to EPA and the State, upon request for purposes 0: 
investigation, information gathering, or testimony, their 

employees, agents, or representatives with knowledge of relevant 

facts. concerning the performance of the Work. 

118. a. Performing Settling Defendants may assert business 

confidentiality claims covering part or all of the documents or 

information submitted to Plaintiffs under this Consent Decree to 

the ex.tent permitted by and in accordance with Section 10.4 (e) (7) 

of CERCLA, 42 U.S.C. § 9604(e) (7), and 40 C.F.R. § 2.203(b), with 

respect to EPA, and M.G.L. c. 21E, Section 12, and 310 CMR § 

40.0011 with respect to the Commonwealth. Documents or 

information determined to be confidential by EPA or the 

Commonwealth will be afforded the protection specified in 40 

C.F.R. Part 2, Subpart B or 310 CMR § 40.0011, as the case may 

be. IJ no claim of confidentiality accompanies documents or 

information when they are submi::ed to EPA and the Commonweale~, 

or if EPA or the Commonwealth has not!:ied ?er:orm~ng Settling 

Defendants that the documen:s or infor~acion are ~c: ccn:~der.tia: 

under the standards of Sect!on 10~(e) (7) of CERC~, or Secticn ~: 

of Chapter 21, as the case may be, the public may be given ac=ess 

to such documents or information without further notice to 
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P~rforming Sec~ling Defendancs. 

b. The Performing Seccling Defendan~s may asser~ ~~ac 

cer~ain documents, records and ocher informacion are pri'/il~ged 

under the ac~orney-clienc privilege or any oc~er privilege 

recognized by federal law. If the Per:o~ing SeC cling Defendants 

assert such a privilege in lieu of providing documencs, chey 

shall provide the Plaintiffs with che following: (1) the title 

of the document, record, or informacion; (2) the date of the 

document>, record, or information; (J} - the name and title of the 

author of the document, record, or information; (4) the name and 

title of each addressee and recipient; (5) a description of the 

non-privileged contents of the document, record, or information: 

and (6) the privilege asserted by Performing Settling Defendants. 

However, no documents, reports or other information created or 

generated pursuant to the requirements of the Consent Decree 

shall be withheld on the grounds chat they are privileged. 

119. No claim of confidentiality shall be made with respect 

to any data, including, but not limited to, all sampling, 

analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or informacion 

evidencing conditions ac or around che Si~e. 

XXVII!. RETENTION OF R=CCRDS 

120. a. Until 10 years after the Performing Sectling 

Defendants' receipt of EPA's nocificacion pursuanc ~o Paragra;h 

53.0 of Section XV! (Certificacion of Completion 0: Remedial 

Action), each Performing Settling Defendant and Sectling ~ederal 
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Rgency, and New Jersey shall preserve and r~~ai~ all r~cords a~d 

documencs now in ics possession or con~rol or wr.ic~ come i~co ~~s 

possession or concrol chac r~lace i~ any man~er co C~e 

performance of che Work or liabilicy of any ~erson for r~spons~ 

accions conduc~ed and co be conduc~ed ac che Si~e, regardless 0: 
any corporace recencion policy co che concrary. Uncil lO years 

afcer che Performing Seccling Defendancs' receipc of EPA's 

nocificacion pursuanc to Paragraph 54.b of Section XVI 

(Cercification of Completion of _the ~ork), Performing Settling 

Defendants, New Jersey and Settling Federal Agencies shall also 

inscrucc their concractors and agents to preserve all documents, 

records, and information of whatever kind, nacure or description 

relating to the performance of che Work. 

b. Until 6 years after the De Minimis Settling Defendants' 

receipc of EPA's notification pursuant to Paragraph 53.b of 

Seccion XVI (Certification of Complecion of Remedial Accion) , 

each De Minimis Sec cling Defendant shall preserve and recain all 

records and documents now in its possession or control or which 

come into its possession or control that relate in any manner to 

the l~ability of any person for response actions conducced and to 

be conducced at the Sice, regardless of any corporace recention 

policy co che concrary. 

l2l. At che conclusion of che documenc r~cen~ion pericds seC 

forth in this Sec~ion, Sec~ling Defendancs, New Jersey and 

Sectling Federal Age~cies shall nccify che United Scaces and ~he 

Commonwealth at least 90 days prior to che destruction of any 
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such records or documencs, and, upon by r T "" ~ _ 

\j •• - - 3:a:~s 

or che Commonwealc!'l" Seccli.::.g Defendan:s ~e'''' Je:-se,/ ,..... ..... ~...;.lJ-- •• --""'- _ .. _--_ ... -
Fec.e:-al Agencies shall deli'.re:::- any suc!: :-eco:-=s 0:- I""'f"""',.....~_.:. ____ ... 

"--.J __ ••• _ .... _ -:i _""" 

EPA or the Commonwealch. The Seccling Defenc.a::.:s. ~~'N ':-:::-:;.;:'/ '::" 

Sectling Fede:::-al Agencies may assert t~at ce:-:ai::. docu~e::.:s. 

records and otaer information are privileged under :he a::or::.ey-

client privilege or any other privilege recognized by federal 

law. If the Settling Defendants, New Jersey or Settling Federal 

Agencies assert such a privilege, they shall provide the 

Plaintiffs with the following: (1) the title of the document, 

record, or information; (2) the date of the document, record, or 

information; (3) the name and title of the author of the 

document, record, or information; (4) the name and title of each 

addressee and .recipient; (5) a description of the subjec: of the 

document, record, or information: and (6) the privilege asserted 

by Settling Defendants, New Jersey or Settling Federal Agencies. 

However, no documents, reports or other information created or 

generated pursuant to the requirements of the Consent Decree 

shall be withheld on the grounds that they are privilegec. 

122. Each Settling Defendant and Set:ling Federal Agency, and 

New Jersey hereby certifies, individually, t~ac i: has. :~ :~e 

best: of its knowledge afte:- reasonable i::.quiry, net a::":.e:::-e·:::'. 

mutilated, discarded, destroyed or othe~"'ise disposed C: 3::':" 

records, documents 0:::- other informatic::. re13:i::.g :0 i:.s ;=:e::.::a: 

liability regarding the Site since notificacion of pe:e::.:i.al 

liability by the United States or the Commonwealth or the ..:.: , .;,...-
....... - - .... "= 
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of sui~ against ie =egardi~g the Siee and :hae i: has f~lly 

pursuant to Sec:ions 104(ei and 122{e) 0: CS~C~ ar.d Sec:ion 3007 

of RCRA, and Chapter 21E, respec:ively. 

XXIX. NOT!CSS AND Su'"3M!SS:C~JS 

123. Whenever, under the terms of this Consent Decree, 

written notice is required to be given or a report or other 

document is required to be sent by one party to another, it shall 

.be directed. to the.indivi.duals.atthe addresses specified below, 

unless those individuals or their successors give notice of a 

change to the other parties in writing. All notices and 

submissions shall be considered effective upon receipt, unless 

otherwise provided. Written notice as specified herein shall 

constitute complete satisfaction of any written notice 

requirement of the Consent Decree with respec: to the United 

States, EPA, the Commonwealth. and the Perfo~ing Settling 

Defendants, respectively. 

As to the United States: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
u.S. Department of Justice 
P.o. Sox 7611 
Sen Franklin Station 
Washing:on, D.C. 20044 

Re: DJ ; 90-11-2-982 

and 

~irec:or, Waste Management Division 
United States Envi=onmental Protec:ion Agency 
Region ! 
JFK Federal Building 



• 
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As co =:?~: 

Kr~scir.e Laumeye= 
EPA Remedial P=ojecc ~anage= 
PSC Resou=ces Sice. Palmer, MA 

• 
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Uniced Scaces Envi=onmencal ?=oceccion Agency 
Region I 
JFK Fede=al Building 
aoscon. MA 02203-2211 

As co che Commonwealch: 

Chief, Environmencal Proceccion Division 
Office of che Atcorney General 
One Ashburcon Place, 19th Floor 
aoscon, MA 02108-1698 

and 

Remedial Projecc Manager 
Re: PSC Resources Superfund Site 
Bureau of Wasce Site Cleanuo 
Deparcmenc of Environmental-Proteccion 
One Wincer Street, 5th Floor 
Boscon. MA 02108 

As co DEP: 

Remedial Projecc Manager 
Re: PSC Resources Superfund Sice 
Bureau of Wasce Site Cleanup 
Deparcmenc of Environmencal Proceccion 
One Wincer Streec, 5th Floor 
Boston, MA 02108 

As to the Performina Settlina Defendancs: 

(Name} 
?er:orming Settling Defendants' Project Coordinator 
[Address] 

As to New Jersev: 

Mark Turner Holmes 
Depucy Atcorney Gene=al 
Hughes Juscice Complex. CN 116 
Trencon, New Je=sey OS62~ 
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XXX. EF::'SCT!VE OAT; 

124. The ef~ec~i~e dace of this Consent Dec:=ee shall be :~e 

dace upon which this Consent Dec:=ee is ence~ed by :he Cou~:, 

except as ocherNise provided he~ein. 

XXX!. RETENTION OF JY~!SD!CT:CN 

125. This Court recains jurisdiction over boch the subjec~ 

matter of this Consent Decree and the Settling Defendants, New 

Jersey and Settling Federal Agencies for the duration of the 

performanc_e of the terms .. and provisions of this Consent. Decree 

for t.he purpose of enabling any of t.he Parties to apply t.o the 

Court at any time for such further order, direccion, and relief 

as may be necessary or appropriate for the construction or 

modification of t.his Consent Decree, or t.o effectuate or enforce 

compliance with its terms, or to resolve disputes in accordance 

with Section XXI (Dispute Resolution) hereof. 

XXXI!. APPENDICES 

126. The following appendices are attached to and 

incorporated into this Consent Decree: 

"Appendix A" is t:he ROD. 

"Appendix S" is the SOW. 

"Appendix C" is the desc:::-iption and/o:::- map of c~e Sit:e. 

"Appendix DIt is the complete lise of the ?erfor:ni:v; Se::!.:':"!g" 

Defendants. 

"Appendix Elf is the complete lis'\: of t~e Settling Fec.e:::-al 

Agencies. 

"Appendices F-1 and F-2't are the complete lists of the De 
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-
Minimis Seccling Defendancs, consiscing of Tie~ I Cefendancs 

(Appendix :-1) and Tie~ II Defendancs (A9pend~x :-2) . 

"AD_ "'_ ... er:.dix G" sees forch che ce ..... _~s an...l con...l_; ~ _; ~".s . - ~ ~ - _I.. u::ce:- ·Nhic~ 

Tier I Defendancs shall make or ~ecei'J'e 9aymen=s in acco~dance 

wic~ Pa~agraph 108. 

"Appendix H" is che complece lise of chose De Minimis Seccling 

Defendancs have agreed to make paymencs under this Consenc Decree 

in accordance with Paragraph 109. 

"Appendix Ilt is the Requisition form thac the Performing 

Settling Defendants are to submit to the Settling Federal 

Agencies for payments in accordance with Paragraph 57.f. 

"Appendix J" is the Access and Insticutional Controls 

Agreement. 

"Appendix K-" is the complece list of those related entities of 

Setcling Defendants potentially responsible for waste materials 

disposed of at the Site and co which the provisions of Paragraph 

103, and either Paragraphs 90 or 111 apply. 

XXXIII. COMMUNITY RELATIONS 

127. Performing Settling Defendants shall propose to EPA and 

che Commonwealth their participation in the community relations 

plan to be developed by EPA. EPA will dece~i~e c~e appropriace 

role for che Performing Seccling Defendants under t~e Plan. 

Performing Settling Defendants shall also coc~erate wi=~ E?A and 

c~e Commonwealth in providing information regarding the Work to 

t~e public. As requested by EPA or the Commonwealth, ?erforming 

Settling Defendants shall participate in the preparation of suc~ 
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-informacion for disseminacion co che public and in ;ublic 

meecings which may be held or sponsored by E?A o~ c~e 

Commonwealth to explain ac=ivities ac or ~elating t~ t~e S~te. 

XXXIV. MOD!F"!CA'!':ON 

128. No macerial modificacions shall be mace to t~e sew 

without written notification to and writ·cen approval of c~e 

United States, Performing Settling Defendants, and the Court. 

Prior to providing its approval to any modification, the United 

States will provide the State with a reasonable opportunity to 

review and comment on the proposed modification. Modifications 

to the schedules specified in the Consent Decree for completion 

of the Work, or modifications to the SOW that do not materially 

alter that document may be made by written agreement between EPA, 

after providing the Commonwealth with a reasonable opportunity to 

review and comment on the proposed modification, and the 

Performing Settling Defendants. Such non-material modifications 

will become effective upon filing with the Court by the United 

States. 

129. Material modifications to the Consent Decree may be made 

by written notification to and written approval of the United 

States, the Commonwealth, the Performing Sett~ing Defencants, ~ew 

Jersey, the Sectling Federal Agencies, and che Cour=, unless su=~ 

modifications affect provisions of this Consent Decree c~ncerning 

obligations of De Minimis Settling Defendants. in whic~ event 

such parties' written approval shall also be reqcired. Ncn­

material modifications to the Consent Decree not addressed by 
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Paragraph 128 may be made by wriccen nc:~~ica:ion to and wri::e~ 

approval of the United States, the Com~c~weal:h, ~ew Je=sey and 

the Set:ling Defendants. Such mcdi:icatic~s will beccme 

ef~ective upon filing with the Court by :he ~~ited States. 

130. Nothing in this Decree shall be dee~ed to alter :he 

Court's power to enforce, supe~/ise or approve modifications to 

this Consent Decree. 

XXXV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

131.. This Consent Decree shall be subject to a minimum thirty 

(30) day public comment period in accordance with Section 

122(d) (2) of CERCLA, 42 U.S.C. § 9622(d) (2), and 28 C.F.R. § 

50.7. The United States reserves the right to withdraw or 

withhold its consent to the Consent Decree if comme~ts received 

disclose facts or considerations which show that the Consent 

Decree is inappropriate, improper or inadequate within the 

meaning of Section 122(d) (2) of CERCLA, 42 U.S.C. § 9622(d) (2) or 

28 C.F.R. § 50.7. The Commonwealth may withdraw or withhold its 

consent to the entry of this Consent Decree if comments received 

disclose facts or considerations which show that the Consent 

Decree violates state law. The United States reserves the right 

co challenge in cour~ the Commonwealth's wi:~c=awal from ~~e 

Consent Decree, including the righ: to argue :hat the 

requirements of state law have been waivec, pre-emptec or 

otherwise rendered inapplicable by federal law. The Commonwealth 

reserves the right to oppose the United States' position caken in 

opposition to the proposed withdrawal. In addition, in the event 
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-of the United States' withdrawal f~om this Co~sent Decree, the 

Commonwealth reserves its right to withd=aw ==om th:s Conse~t 

Dec=ee. In the event both the United States and the Commonwea:=~ 

remain parties to this Consent Dec~ee, Set=li~g Defendants 

consent to the entry of this Conse~t Decree w~=hout f~rthe= 

notice: in the event either the United States or the Commonwealth 

withdraws or withholds its consent under this Paragraph, however, 

the Settling Defendants reserve the right to withdraw or withhold 

their consent to the entry of this Consent Decree. 

132. If for any reason the Court should decline to approve 

this Consent Decree in the form presented, this agreement is 

voidable for each individual party at the sole discretion of any 

party and the terms of the agreement may not be used as evidence 

in any litigation between the Parties. 

XXXVI. SIGNATORIES/SERVICE 

133. Each undersigned representative of a Settling Defendant 

to this Consent Decree, the Assistant Attorney General for 

Environment and Natural Resources of the Department of Justice, 

and the Assistant Attorney General for the Commonwealth certifies 

that he or she is fully authorized to enter into the terms and 

conditions of this Consent Decree and to execute and legally bi~d 

such party to this document. 

134. Each Settli~g De~endant, New Jersey and Settling Federal 

Agency hereby agrees not to oppose entry of this Consent Decree 

by this Court or to challenge any provision of this Consent 

Decree unless the United States has notified the Settling 
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Defendancs or New Jersey in wricing t~at it no longer suppcrcs 

entry of che Consenc Decree. 

135. Each Seccling Def~~dant and New Jersey shall ide~t~=f' 

on che attached signature page, the name, address a~d ~elephone 

number of an agent who is authorized to accept se~fice of proc~ss 

by mail on behalf of chac parcy wich respect to all matCers 

arising under or relacing co chis Consenc Decree. Seccling 

Defendancs and New Jersey hereby agree co accepc service in thac 

manner and to waive the formal service requiremencs set forth in 

Rule 4 of che Federal Rules of Civil Procedure and any applicable 

local rules of this Court, including, but not limited to, service 

of a summons. 

XXXVII. ADDITIONAL SETTLING PERSONS 

136. The Performing Setcling Defendants, following cheir 

respective signatures on chis Consent Decree buc prior co the 

close of the public commenc period following lodging of this 

Consent Decree, intend to seek additional persons to join this 

settlement as De Minimis Settling Defendancs under this Consent 

Decree. The Parcies agree chat the Performing Sectling 

Defendants may seek to add addicional De Mini~is Sectling 

Defendants up co and chrough che close of che public comment 

period following lodging of chis Consent Decree sub:ect co the 

Cerms of chis Section XXXV!!. The Per:o~ing Settl~ng Oefencants 

must 'submit a writcen requesc to the On~ted Scates and che 

Commonwealth to add addicional De Minimis Settli~g Cefendancs co 

chis Decree, identifying che person(s) proposed to be added. 
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~ich regard co ~ach ~erson pro90sed co be add~d, th~ r~ques~ m~s~ 

(a) scace che amount of ~roc~eds che addicional person has agr~~d 

Co pay in setclement, and (b) include th~ evide~ce and/or cne 

proposed additional De Minimis ?arcy's cerci:ication 

demonscrating such person is a pocentially responsible parcy 

under CERCLA or Chapter 21E. An execuced signacure page for each 

such addicional proposed De Minimis Settling Defendanc shall also 

be included wich the request. If the United States and the 

Commonwealth, in their unreviewable discretion not subject to 

Dispute Resolution under this Decree, assent to a requesc by che 

Performing Settling Defendants to add an additional person under 

this Section, the United States and the Commonwealth will move to 

amend their Complaints and this Consent Decree accordingly. The 

provisions set forth above in chis Paragraph shall not extend to 

any person previously notified by EPA or DEPof its potential 

responsibility regarding the Site. 

137. The United States' and the Commonwealth's review of, 

assent to, or the Court's approval of the addition of a new 

person under this Section shall not be construed as affecting in 

any way any terms of this Consent Decree, except by the inclusion 

of an additional person as a signato~!. The United States' and 

che Commonwealch's review of a req~est fer, assent to, or ~he 

Court's approval of, che addicion of an addicional person under 

this Section shall noc suspend, toll or otherwise a::ect any 

obligacion of Performing Sectling Defendants under this Consent 

Decree. 



• • 
142 

13a. All proceeds paid by an addi~ional person shall be ?a:= 

to the Trust Fund and the Trustee shall dis~r:bute suc~ ?rcceeds 

as :ollows: 36% of t~e proceeds shall be paid co ~~e Ur.:~ed 

States, 4% of t~e proceeds shall be paid to the Co~~onweal:h. and 

60% of the proceeds shall be paid to the ?er:orming S~~:ling 

Defendants. 

139. After the ~erforming Settling Defendants' notification 

to the United States and the Commonwealth of a request to add an 

additional person and pending the United States' and the 

Commonwealth's consideration thereof. the Performing Settling 

Defendants agree not to sue any proposed potential additional 

person under CERCLA or Chapter 21E that is the subject of the 

notification to the United States and the Commonwealth. Nothing 

in this ~aragraph shall pose any impediment, however, to the 

~erforming Settling Defendants' assertion of any claims they may 

have under CERCLA, Chapter 21E or any other legal theory against 

any person not a ~arty after entry of this Consent Decree. 

140. The provisions of paragraphs 107 and loa of this Consent 

Decree shall not apply to any person added to this Consent Decree 

as a De Minimis Settling Defendant pursuant to this Section 

XXXV! I . 

SO ORDERED THIS DAY OF ~ 0 ______________ , _i 

United Stat~s District Judge 
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THE UNDERSIGNED PARTIES encer inco ch:s Cons~~c Dec=e~ in che 

~atcer of Uniced Scaces and che Commc~w~al:h gf ~assachus~t;s v. 

Re~ce! Inc., ~t al., relating to the ?SC ~esc~=ces Super:~nd 

Site. 

Date: 

FOR 

Lois J. Schiffer 
Acting Assistant Attorney General 
Environment and Natural Resources 

Division 
u.s. Department of Justice 
Washington, D.C. 20530 

Richard H. Boote 
Environmental Enforcement Section 
Environment and Natural Resources 

Division 
U.s. Department of Justice 
Washington, D.C. 20530 

Donald K. Stern 
United States Attorney 

Assistant United States Attorney 
District of Massachusetts 
U.S. Depart~ent of Justice 
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Un~ted States and Commonwealth of Massachuset:s 'f, M~F Re~~~, 
Inc., et ai, Consent Decree Signat~re Page 

FOR THE UNITED STATES ENVIRONMENTAl.. PROTEC7!C~r AGENC"! 

John P. DeVillars 
Regional Administrator 
U.S. Environmental Proceccion 

Agency 
Region I 
JFK Federal Building 
Boston, MA 02203-2211 

Willis G. Wang 
Timochy M. Conway 
Marcia J. Lamel 
Office of Regional Counsel 
U.S. Environmental Protection 

Agency 
Region I 
JFK Federal Building 
Boston, MA 02203-2211 
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Uni,:~d States and Common'Health of Massachus~,::.s " .. ~"J!F 

rnc., et ai. Consent Decree Signa~ur~ ?age 

FOR THE COMMOWNEAL7H OF MASSACHUS~T7S 

Date: ________________ __ 

Date: __________________ _ 

\)~'. 
----------------

Kristine C. McMahon 
Assistant Attorney General 
Environmental Protection Division 
Department of the Attorney General 
Commonwealth of Massachusetts 
One Ashburton Place 
Boston. MA 02108 

Thomas S. Powers. Acting Commissioner 
Massachusetts Department of 

Environmental Protection 
One Winter Street 
Boston, Massachusetts 02108 

Tr~ L;,~1t. / ~~ 
ex~~ () Fh~~ i {;~ .. ~ Ir~-"..s 
1 <> D 4- ~r-;,,~ S I- . 

~,k / fIl ~~ () ~~$ '-
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THE UNDERSIGNED PARTY en~ers in~o ~his Consen: Decree in ~~e 

ma~cer of Oni~ed S~aces and Commonwealth of Massachuse~:s v. 

AMF Reece. Inc .. et al .• rela~ing to che PSC Resources Superfunc 

Sice. 

Date: 

FOR NEW JERSEY 

Kenne~h C. Afferton 
Assistant Commissioner Design and 

Right of Way 
New Jersey Department of 

Transportation 
1035 Parkway Avenue 
Trenton. New Jersey 08625 
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THE UNDE~SrGNED PARTY enters into this Consen~ Decree in the 

matter of United States and Commonwealth of Massac~uset~s v. 

AMF Reece, Inc., ~t al., relating to the PSC Resources Superfund 

Site. 

~/ FOR ~ ______ ~~~ ___ ' ON BEHALF OF 
(Signatory to this (If applicable - Entity 

Date: 

Consent Decree] which differs from 
Signatory and is on: 
Appendices F-l or F-2; 
not on F-l or F-2, but 
on Previously Non­
Participating PRPs List; 

(Name -- Please Type) 
[Title -- Please Type] 
(Address -- Please Type] 
(Tel. Number -- Please Type] 
(Facsimile Number -- Please Type) 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party (if blank, the above-listed name shall be the Authorized 
Agent to Accept Service): 

Name: [Please Tvoel 
Title: 
Address: 
Tel. Number: 
Facsimile Number: 

~/ A separate signature page must be signed by eac~ corporation, 
individual or other legal entity that is settli~g with the 
United States. 


