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. IN THE UNITED STATES DQRIC’I‘ COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA .

)
UNITED STATES OF AMERICA AND THE)

PENNSYLVANIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

Plaintiffs, .
CIVIL ACTION NO. 1:CV-93-1482

v.

KEYSTONE SANITATION CO., INC.,

N g Nage® N’ gl o Nt St s b

Et al.,
Defendants.
CONSENT DECREE
I. BACKGROUND
1. The United States of Bmerica ("United States"),

on behalf of the Administrator of the United States
Environmental Protection Agency ("EPA"), filed a complaint in
this matter pursuant to Sections 107 and 113 of the
Comprehensive Environmental Response, Compensation, and
Liability Act ("CERCLA"™), 42 U.S.C. §§ 9607 and 9613, against
the Keystone Defendants, as defined in Section IV, and a number
of generator defendants.

2. The United States in its original complaint

seeks, inter alia: (1) reimbursement of costs incurred by EPA



and the Dgrtment of Justice for resp’se actions at thé
Keystone Sanitation Landfill Superfund Site in Union Township,
Adams County, Pennsylvania, together with accrued interest; (2)
a declaration of the liability of the Keystone Defendants,
pursuant to Section 113(g) of CERCLA, 42 U.S.C. § 9613(qg), that
will be binding on any subsequent actions to recover further
response costs; and (3) such other relief as the Court finds
appropriate.

3. On January 12, 1998, the Commonwealth of
Pennsylvania, Department of Environmental Protection (the
“Stat§”) filed a Motion to Intervene and a proposed Complaint
in Intervention in this matter, pursuant to Sections 107 and
113 of CERCLA, 42 U.S5.C. §§ 9607 and 9613, and Sections 507 and
701 of the Pennsylvania Hazardous Sites Cleanup Act (“HSCA"),
35 P.5. §§ 6020.101 et seqg., and the Pennsylvania Declaratory
Judgments Act. The Court granted the State’s motion on March 6,
1998. The State in its Complaint in Intervention has alleged
the same claims as EPA has under CERCLA, and similar claims
under HSCA.

4. The Keystone Defendants filed answers, ~ °
affirmative defenses and counterclaims to the United States’
complaint, denying liability and challenging, inter alia, the

Record of Decision and Unilateral Administrative Order (as



defined i’a} issued by EPA in relati’ to the Site.

5. Certain of the Original Generator Defendants
also filed a third-party complaint under Section 113(f) of
CERCLA, 42 U.S.C. § 9613(f), against a number of other persons,
seeking, inter alia, contribution toward any liability that
might be imposed on the Original Generator Defendants. Waste
Management of Pennsylvania, Inc. ("WMPA") was named as a third-
party defendant based on two allegations: (1) that WMPA is the
successor to the Keystone Defendants’ CERCLA liability at the
Site by virtue of WMPA’s purchase of certain assets of the
Keystone Defendants:; and (2) that WMPA transported waste to the
Site. Certain of the third-party defendants, in turn, filed
fourth-party complaints under Section 113(f) of CERCLA, 42
U.5.C. § 9613(f), against a number of other persons, seeking
contribution toward any liability that might be imposed on
.them. Waste Management of Maryland, Inc. ("WMM") was named as
a fourth party as an alleged successor to Haden Trash Removal,
Inc. and Gobrecht Trash Removal, Inc.

6. Certain of the Original Generator Defendants
filed a motion for injunctive relief against certain of the
Keystone Defendants based on allegations that the Keystone
Defendants had transferred and would continue to transfer

Keystone Sanitation Company Inc. (“Keystone”) and persocnal



assets to,ertain relativés and trusts. On August 12, 1994,
the Court approved a Stipulated Preliminéry Injunction filed by
Keystone and the Original Generator Defendants pursuant to
which Keystone was enjoined from transferring any of its assets
{with the exception of the payment of expenses incurred in the
ongoing course cof business) pending an outcome of this action. -
On August 14, 1995, the Court entered a preliminary injunction
against the Keystone Defendants and Related Keystone Parties,
temporarily enjoining them from transferring or otherwise
adversely affecting the value of certain assets in the
possession of the Keystone Defendants and Related Keystone
Parties pending the outcome of this action. The August 14,
1995 Preliminary Injunction has been modified by the Court on
several occasions.

7. Pursuant to Section 105 of CERCLA, 42 U.S.C.

§ 9605, EPA placed the Site on the National Priorities List,
set forth at 40 C.F.R. Part 3200, Appendix B, by publication in
the Federal Register on July 22, 1987, 52 Fed. Reg. 27620.

8. In response to EPA’s determination that a
release or a substantial threat of release existed at Ehé Site,
EPA commenced in 1989 a Remedial Investigation and Feasibility
Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430.

9. Pursuant to Section 117 of CERCLA, 42 U.S.C.



§ 9617, EP,published notice of the availability of the RI/FS
and of the proposed plan for remedial action on July 20,.1990,
in a major local newspaper of general circulation. EPA
provided an opportunity for written and oral comments from the
public on the proposed plan for remedial action, and a public
meeting was held, which meeting was recorded in a transcript.

10. The decision by EPA on the remedial action to be
implemented at the Site for Operable Unit One ("OU1") is
embodied in a Record of Decision ("ROD"), executed on September
30, 1990, as to which the Commonwealth of Pennsylvania has
given its concurrence. The ROD includes a responsiveness
summary to the public comments. Notice of the final plan was
published in accordance with Section 117 (b) of CERCLA.

11. EPA issued a CERCLA § 106 Unilateral
Administrative Order, EPA Docket No. III-91-56-~DC, on June 28,
1991, as modified on September 6, 1991, to the Keystone
Defendants and Original Generator Defendants for performance of
the ROD ("the UAO"). The remedial design and the onsite
groundwater remedy selected pursuant to the ROD for QU1
initially were implemented by the Original Generator Defendants
pursuant to the UAO. The Keystone Defendants participated in
funding the remedial design of the groundwater and source

control remedies selected pursuant to the ROD for QU-1.



Q. On August 22, 199e, thgourt held Waste
Management of Pennsylvania, Inc., liable as a successor under
CERCLA to Keystone Sanitation Co., Inc. The Court’s opinion,
however, required Keystone Sanitation Co., Inc.’s assets to be
looked to first to satisfy its portion of CERCLA liability.
Waste Management moved the Court for an order authorizing an
interlocutory appeal of the Court’s successor liability
opinion. The Court denied Waste Management’s request for an
interlocutogy appeal. The litigation of the case did not reach
final judgment prior to entry of this Consent Decree.

13. On September 30, 1996, EPA issued a Unilateral
Administrative Order to Waste Management ("Waste Management
UAO") to undertake the remedy selected in the 1990 Record of
Decision, and that Order remains in effect until entry of,fhis
Consent Decree. On November 21, 19%6, WMPA advised EPA that it
would not comply with the Waste Management UAO because it had
sufficient cause not to comply with the Waste Management UAO on
the grounds that, inter alia, the Waste Management UAO 1is
inconsistent with the Court’s successor liability opinion. The
United States disputes Waste Management’s contentions.

14. On October 22, 1997, the United States and the
State lodged with the Court a consent decree with three hundred

and seventy six Third and Fourth Party Defendants pursuant to



which the settling Third and Fourth Party Defendants agreed to
pay the United States $4.25 million in past and futuré response
costs at the Site. Upon entry of the consent decree, $3 million
were to be placed into a Site Special Account, to be available
for future response costs at the Site. The Court entered that
decree on September 10, 1999.

¢ 15. On April 29, 1998, the Court granted the Unitéd
States leave to add claims directly against Waste Management to
enforce the Waste Management UAO under CERCLA Section 106(a),
and to seek penalties under CERCLA Section 106(b) (1) and
punit@ve damages under CERCLA Section 107(c) (3). The Court
also permitted the United States and PADEP to add a claim under
CERCLA Section 107 (a){(4) against the Keystone Defendants. On
the same date, however, the Court denied the United States’
motion for leave to amend its Complaint to assert a dirééﬁ
claim under Section 107(a) against Waste Management.

16. On June 23, 1998, the United States lodged with
the Court a consent decree with the Original Generator
Defendants for performance of the response actions at the Site
relating to groundwater capture, containment, and remediation,
including, but not limited to, construction of a groundwater
treatment facility and a system of groundwater extraction and

monitoring wells, installation of filtration systems and



monitoring.or selected residences and%nitoring of
groundwater, surface water and sediments, as set forth in that
Decree, to address groundwater contaminated above Groundwater
Performance Standards both on-site and off-site. On June 25,
1999, EPA issued the 0OUl ROD Amendment for Groundwater. The
Court entered that consent decree on September 10, 1999,

17. The Parties to this Decree have agreed that tge

Owner/Operators, as defined in Section 1V, infra, will perform

the portion of the remedial action at the Site relating to the
source of the contamination. That remedy may consist of the
imper@eable synthetic landfill cap that EPA selected in the
Remedial Design it approved for the Site in August 1997 and
related measures, or such other modifications or amendments
theretoc as EPA may select or approve, or it may consist of a
source contrel utilizing enhanced landfill gas extraction, or,
if that remedy fails, some other measures to address the source
of the contamination. The Parties to the Decree have agreed
that the Owner/Operators also will perform operation and
maintenance activities relating to the Source Control Work.
18. The Keystone Defendants and Related Key3tone
Parties have limited ability to pay for the Source Control
Work. The Parties to this Consent Decree have agreed that

certain of the assets of the Keystone Defendants and Related



Keystone Q‘;ies will be used to clean’p the Adams County
Landfill (aka ADSCO Landfill), another landfill operated by a
subsidiary of the Keystone Defendants (and any alleged
successors thereto) pursuant to a separate settlement agreement
with PADEP. The Keystone Defendants and Related Keystone
Parties also will make financial contributions to Waste
Management, as set forth in separate settlement agreements
between those parties, and will provide, among other things,
site access and access to information as required under this
Consent Decree.

19. 1In consideration of these obligations, and in
ordér to allow the value and income-generating potential of
ceftain remaining assets of the Keystone Defendants and Related
Keystone Parties to be applied to help fund the Source Control
Work, the United States agrees that, concurrent with entry of
.this consent decree by the Court, and following receipt of
written notice from Waste Management that an enforceable
private settlement agreement exists, the United States will
move to withdraw with prejudice its complaint against the
Keystone Defendants and Related Keystone Parties under™the
Federal Debt Collection Procedures Act, Civil Action No.
1:CV:97-1299. That motion will be subject to the Court’s entry

of this Consent Decree. The Parties also agree that,



simultanec@ly with the lodging of this Consent Decree, the
Keystone Defendants and Related Keystone.Parties will file a
motion requesting the Court to dissolve the Stipulated
Preliminary Injunction dated August 12, 1994, the Court’'s
Preliminary Injunction Order dated Auéust 14, 1995, and all
subsequent orders of the Court which modify the August 14, 1995
Preliminary Injunction Order, and Waste Management, the Unitea
States and the State agree not to oppose that motion.

20. Based on the information presently available to
EPA, EPA believes that the Source Control Remedial Action will
be prgperly and promptly conducted by the Owner/Operators if
conducted in accordance with the requirements of this Consent
Decree and its appendices.

21. Solely for the purposes of Section 113(j) of
CERCLA, the QUl ROD, as amended, and the Source Control
Remedial Action to be performed by the Owner/Operators, shall
constitute a response action taken or ordered by the President.

22. The United States and the State recognize, and
the Court by entering this Consent Decree finds, that this
Consent Decree has been negotiated in good faith, and that
implementation of this Consent Decree will expedite the cleanup
of the Site and will avoid prolonged and complicated litigation

between the Parties, and that this Consent Decree is fair,
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reasonable,and in the public interest.

23. In accordance with the NCP and Section
121(£) (1) (F) of CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA has
notified the Commonwealth of Pennsylvania and the State of
Maryland of negotiations with potentially responsible parties
regarding the implementation of the remedial design and
remedial action for the Site, and provided them with an
opportunity to. participate in such negotiations and be a party
to this Consent Decree. PADEP has participated in the
negotiations and is a party to this Consent Decree.

24. In accordance with Section 122(j) (1) of CERCLA,
42 U.S.C. § 9622(3j) (1), EPA notified the U.S. Department of the
Interior and the National Oceanic and Atmospheric
Administration of EPA’s negotiations with potentially
responsible parties regarding the release of hazardous
substances at the Site to invite those agencies to assess
whether such releases may have resulted in injury to the
natural resources under Federal trusteeship and the Department
of the Interior agreed to participate in the negotiation of
this Consent Decree. -

25. The defendants that have entered into this
Consent Decree ("Owner/Operators") do not admit any liability

arising out of the transactions or occurrences alleged in the
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Complaint <,the Complaint in Int‘érventg, or in Section I of
this Consent Decree, nor do they acknowledge that the release
or threatened release of hazardous substance(s) at or from the
Site constitutes an imminent or substantial endangerment to the
public health or welfare or the environment.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and .
Decreed: '

II. J‘UR;SDICTION

26. This Court has jurisdiction over the subject
matter of this action pursuant to 28 U.S.C. §§ 1331 and 1345,
and 4? U.8.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Owner/Operators and the Related
Keystone Parties. Solely for the purposes of this Consent
Decree and the underly;ng complaints, Owner/Operators and‘the
Related Keystone Parties waive all objections and defenses that
they may have to jurisdiction of the Court or to venue in this
District. Owner/Operators and the Related Keystone Parties
shall not challenge the terms of this Consent Decree or this
Court's jurisdiction to enter and enforce this Consent Decree.

IITI. PARTIES BOUND - -

27. This Consent Decree applies to and is binding

upon the United States, the State, and upon the

Owner/QOperators, the Related Keystone Parties and their

- 12 -



successorsQ\d assigns. Any change in%nership or corporate
status of an Owner/Operator or Related Keystone Party;
including, but not limited‘to, any transfer of assets or reil
or personal property, shall in no way alter such
Owner/Operator’s or Related Keystone Parties’ responsibilities
under this Consent Decree.

28. Owner/Operators shall provide a copy of this
Consent Decree to each contractor hired to perform the Source

Control Remedial Action {as defined infra) required by this

Consent Decree and to each person representing any
Owner/Operator with respect to the Site or the Source Control
Remedial Action, and shall condition all contracts entered into
hereunder upon performance of the Source Control Remedial
Action in conformity with the terms of this Consent Decree.
Owner/Operators or their contractors shall provide writféﬁ
notice of - the Consent Decree to all subcontractors hired to
perform any portion of the Source Control Remedial Action
required by this Consent Decree. Owner/Operators shall
nonetheless be responsible for ensuring that their contractors
and subcontractors perform the Source Control Remedial Action
contemplated herein in accordance with this Consent Decree.
With regard to the activities undertaken pursuant to this

Consent Decree, each contractor and subcontractor shall be

- 13 -



deemed tog in a contractual relationgip with the
Owner/Operators within the meaning of Section 107(b) (3) of
CERCLA, 42 U.S5.C. § 9607(b) (3).

IV. DEFINITIONS

29. Unless otherwise expressly provided hereirn,
terms used in this Consent Decree which are defined in CERCLA
or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations.
Whenever terms listed below are used in this Consent Decree or
in the appendices attached hereto and incorporated hereunder,
the fgllowing definitions shall apply:

a. "CERCLA" shall mean the Comprehensive
Environmental Response, Compensation, and Liability Act of
1980, as amended as of the date of this Consent Decree, 42
U.S.C. §§ 9601 et seq.

b. "Consent Decree" shall mean this Decree and all
appendices attached hereto (listed in Section XXXI). 1In the
event of conflict between this Decree and any appendix, this
Decree shall control.

c. “Contingent Remédy” shall mean the rem&dy,
exclusive of Operation and Maintenance, selected or approved by
EPA in its unreviewable discretion, in a manner not

inconsistent with CERCLA and the NCP, to address the source of
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contaminatg-l at the Site in the eventgat EPA determines that
the ELGE Remedy failed to meet and maintain all of the ELGE
Remedy Performance Standards. The Contingent Remedy may
include, but is not limited to, the Landfill Cap Remedy, the
contingent remedies identified in the PRAP, or any other
measures that address the source of contamination at the Site
and protect human health and the environment.

d. “Contingent Remedy Operation and Maintenance”
shall mean all activities required to maintain the
effectiveness of the Contingent Remedy as required under the
Operation and Maintenance Plan approved or developed by EPA
pursuant to this Consent Decree.

e. “Contingent Remedy Performance Standards” shall
mean those performance standards selected or approved by EPA in
its unreviewable discretion, in a manner not inconsistent with
'CERCLA and the NCP, to be attained by any Contingent Remedy.

f. “Day” shall mean a calendar day unless expressly
stated to be a Working day. "Working day" shall mean a day
other than a Saturday, Sunday, or Federal holiday. 1In
computing any period of time under this Consent Decreej” where
the last day would fall on a Saturday, Sunday, or Federal
holiday, the period shall run until the close of business of

the next Working day.

- 15 -



’ “Departmen‘t of the Integor” or “DOI” shall mean
the United States Department of the Interior and any successor
departments or successor agencies of the United States.

h. “Duly Authorized Representative” shall mean a
person set forth or designated in accogdance with the
procedures set forth in 40 C.F.R. § 270.11(b).

i. “EPA” shall mean the United States Environment;l
Protection Agency and any successor departments or agencies of
the United States.

j. “ELGE” shall mean enhanced landfill gas
extra;tion.

k. “ELGE Remedy” shall mean any remedy for source
control, exclusive of Operation and Maintenance, selected or
approved by EPA that incorporates use of enhanced landfill gas
extraction (ELGE) to permanently treat volatile organic
compounds and other hazardous substances at the source of
contamination in the Landfill. It shall also include measures
related to erosion control and stormwater management at the
Site; regrading of the Landfill surface and surrounding areas;
institutional controls; excavation of wastes found out¥ide the
fence around the Landfill perimeter and its consolidation with
wastes within the Landfill; and all actions set forth in the

0OU-1 ROD Amendment for Source Control. The ELGE Remedy shall
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also inclugany augmentation, expansion, iterative or
equivalent measures or technology, and optimization of thé ELGE
technology that EPA selects or requires to demonstrate
compliance with or to meet the ELGE Remedy Performance
Standards. Those measures expressly may include significant
changes to the remedy in scope, performance or cost, within ths
meaning of 40 C.F.R. §300.435(c) (2).

1. . “ELGE Remedy Operation and Maintenance” shall
mean all activities required to maintain the effectiveness of
the ELGE Remedy as required under the Operation and Maintenance
Plan gpproved or developed by EPA pursuant to this Consent
Decree.

m. “ELGE Remedy Performance Standards” shall mean
those performance standards selected or approved by EPA in its
unreviewable discretion, in a manner not inconsistent with
CERCLA and the NCP, to be attained by the ELGE Remedy.

n. “Federal Future Response Costs” for purposes of
this Decree shall mean those costs incurred by the United
States in the event that the United States takes over the
Source Control Remedial Action as provided in Section XXIII, or
incurs response costs to obtain access or to implement
institutional controls (including, but not limited to, the

amount of just compensation, pursuant to Section X), performs
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an Emergen,RespOnse related to Sourc!ontrol Remedial Action
under Section XVI, or incurs costs in enforcing the Consent
Decree, including the costs incurred in connection with any
Dispute Resolution in which the United States prevails or the
Owner/Operators unilaterally withdraw their claim(s).

o. “Final Remedial Action” shall mean all those
activities for the Source Control Remedial Action and the
Groundwater Remedial Actior.

p; “Groundwater Performance Standards” shall mean
the clean-up standards and other measures of achievement for
the G;oundwater Remedial Action, as set forth in the QU1 ROD,
the UAO, and CU1l ROD Amendment for Groundwater, or as modified
by EPA.

g. “The G;oundwater Remedial Action” shall,meaﬁ
those response actions required by the OUl ROD, the UAOQ, and
the OUl ROD Amendment for Groundwater pertaining to groundwater
capture, containment, and remediation, and protection of
drinking water wells, as well as any response actions that the
Settling Generator Defendants are obligated to perform pursuant
to their Consent Decree with the United States and PADEP in the
event it is entered, specifically including, but not limited
to, construction of a groundwater treatment plant to treat

groundwater extracted from the Site; construction of a system

- 18 -



of ground er extraction and monitorigwells that capture and
contain groundwater emanating from the Site that is ‘
contaminated in excess of Groundwater Performance Standards;
installation of filtration systems and monitoring for certain
residences; the capture zone analyses; monitoring of
groundwater, surface water and sediments set forth in the QU1
ROD, the UAO, and OUl ROD Amendment for groundwater; the
hydrogeological evaluation report; operation and maintenance of
the foregoing groundwater pump and treat systems and the
residential filtration systems; the bog turtle survey and
measures to address potential impacts on bog turtles and/or
their habitat if bog turtles are found or identified during the
survey. The Groundwater Remedial Action includes Groundwater
Operation and Maintenance and excludes the Source Control Work
at the Site.

r. “HSCA” shall mean the Pennsylvania Hazardous
Sites Cleanup Act, 3% P.S. §§ 6020.101 et seqg.

S. “Interest” shall mean, except where otherwise
provided, interest at the rate specified for interest on
investments of the Hazardous Substance Superfund estabTished
under Subchapter A of Chapter 98 of Title 26 of the U.S. Code,
compounded on October 1 of each year, in accordance with 42

U.s5.C. § 9607¢(a).



Q “The Keystone Defendant’ shall mean Keystone
Sanitation Corporation, Inc., Kenneth Noel, and Anna Noel.

u. “Landfill” shall meah that portion of the Site
at which material containing a hazardous substance under
Section 101(14) of CERCLA, 42 U.S.C. & 9601(14), has been
disposed.

v. “Landfill Cap Remedy” shall mean those response
actions, exclusive of Landfill Cap Operation and Maintenance,
required to implement those portions of the OUl ROD relating to
construction of a synthetic impermeable cap and active gas
extra;tion system, stormwater management, and related
institutional controls, as further delineated in the final
Remedial Design already approved by EPA on August 22, 1897.

EPA in its unreviewable discretion may amend or modify that
final Remedial Design in a manner not inconsistent with CERCLA
or the NCP.

W. “Landfill Cap Remedy Operation and Maintenance”
shall mean operation and maintenance activities to maintain the
effectiveness of the Landfill Cap Remedy.

X. “Landfill Cap Rémedy Performance Stand&drds”
shall mean the performance standards for the impermeable cap
set forth at pages 46-47 of the 1990 0OUl ROD, except that the

cap shall not consist of a 1 foot clay layer but rather shall
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consist 01. synthetic layer as set fo!x on page 46 of the 0Ul
ROD and as further delineated in the 1997 Remedial Design
approved by EPA. EPA in its unreviewable discretion may amend
or modify the Landfill Cap Remedy Performance Standards in a
manner not inconsistent with CERCLA or the NCP in the event it
elects in its unreviewable discretion to modify or amend the
Landfill Cap Remedy.

Y. “Matters Addressed in the Settlement” as that
term is used in CERCLA Section 113(f)(2), 42 U.S.C. §
9613 (f) {(2), shall mean (a) all response actions taken or to be
takenhat the Site, including but not limited to response
actions to implement the QU1 ROD, the OUl ROD Amendment for
Groundwater, the 0OUl ROD Amendment for Source Control, the
Groundwater Remedial Action, the Source Control Work, and work
performed under Paragraph 55 (Modification of the Landfill Cap
-Remedy and Operation and Maintenance), and/or 69 (Modification
of the ELGE Remedy and Operation and Maintenance) and under
Section VIII {(Remedy Review} of this Decree; (b) all CERCLA
response costs incurred or to be incurred by the United States,
thé State, or any other person, including private partTes§, with
respect to the Site; {(c) all HSCA response costs incurred or to
be incurred by the State or any other person, including private

parties, with respect to the Site; (d) federal, state and
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private pa’y claims for Natural Resoug Damages; and (e)
claims for civil penalties or treble daméges under CERCLA -
Sections 106{(b) or 107(c) (3), 42 U.S.C. 8§ 9606 (b) or
9607 (¢c) {3). The Matters Addressed in this Settlement do not
include {1) those response costs, reséonse actions, or federal
claims for Natural Resource Damages as to which the United
States has reserved its rights under this Consent Decree
(except for claims for failure to comply with this Decree), in
the event that the United States asserts rights against
Owner/Operators coming within the scope of such reservations;
or (2} those response costs, response actions, or state claims
for Natural Resource Damages as to which the State has reserved
its rights under this Consent Decree (except for failure to
comply with this Decree), in the event that the State asserts
rights against Owner/Operators coming within the scope of such
reservations.

z. "Municipal Solid Waste" shall mean all waste
materials generated by households, including single and multi-
family residences, and hotels and motels. The term also
includes waste materials generated by commercial, - -
institutional, and industrial sources, to the extent such
wastes are essentially the same as waste normally generated by

households. Examples of Municipal Solid Waste include food and
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yard waste,.paper, clothing, appliances, consumer product
packaging, disposable diapers, office supplies, cosmetics}
glass and metal food containers, elementary or secondary school
science laboratory waste, and household hazardous waste. The
term does not include combustion ash generated by resource
recovery facilities or municipal incinerators, or waste from
manufacturing or processing {including pollution control)
operations not essentially the same as waste normally generated
by households.

aa. “National Contingency Plan” or “NCP” shall mean
the Ngtional 0il and Hazardous Substances Pollution Contingency
Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C.
§ 9605, codified at 40 C.F.R. Part 300, as amended as of the,
date of this Consent Decree.

bb. “Natural Resource Damages” shall mean damages,
including costs of damage assessment, recoverable under Section
107 of CERCLA, 42 U.S5.C. § 9607, and under Sections 301(14) and
702 (a) (4) of HSCA, 35 P.S. §§ 6020.301(4) and 6020.702¢(a) (4),
for injury to, destruction of, or loss of any and all natural
resources at the Site, as defined in Section 101 of CERCIA, 42
U.8.C. § 9601, within the trusteeship’of the United States
Department of the Interior and the PADEP.

cc. “0OUl Record of Decision” or “0OUl ROD” shall mean
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the EPA Re d of Decision for the firs’Operable Unit (0OU1)
and all attachments thereto, relating to the Keystone
Sanitation Landfill Superfund Site, which document is set forth
in Appendix A attached hereto, and which was signed on
September 30, 1990, by the Regional Administrator, EPA Region
III.

dd. “Original Generator Defendants” or “0GDs” shall
mean C & J Clark America, Inc.; Quebecor Printing Fairfield
Inc.; The E;ab Group Inc.; Hanover Bronze and Aluminum Foundry,
Inc.; Kemper Industries, Inc.; R.H. Sheppard Co., Inc.; SKF USA
Inc.;uand the Genlyte Group Incorporated.

ee. T0OUl Record of Decision Amendment for Source
Control” or “0OUl ROD Amendment for Source Control” shall mean
the amendment to the OUl ROD (or comparable decision documeht)
selecting, inter alia, response actions to address the source
of contamination at the Site, including but not limited to the
ELGE Remedy and/or the Contingent Remedy.

ff. ™“OUl Record of Decision Amendment for
Groundwater” or “0OUl ROD Amendment for Groundwater” shall mean
the June 25, 1999, amendment to the OUl ROD {(or compardble

decision document) selecting, inter alia, response actions

pertaining to the Groundwater Remedial Action.

gg. “Owner/Operators” shall mean the Keystone
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Defendantgnd Waste Management, as degned herein.

hh. “PADEP” shall mean the Pennsylvania Department
of Environmental Protectién, formerly the Pennsylvania
Department of Environmental Resources, and any successor
departments or agencies of the State.

ii. "Paragraph" shall mean a portion of this Consent
Decree identified by an arabic numeral or an upper case letter.

jj. "Parties" shall mean the United States, the
State, the Owner/Operators, and the Related Keystone Parties,

kk. ™Plaintiffs” shall mean the United States of
America and the State.

11. ™“Project Manager” shall mean the
Owner/Operators’ Supervising Contractor.

mm. “Proposed Remedial Action Plan” or “PRAP” shall
mean the Proposed Remedial Action Plan dated June 1, éOdé; for
amendment- of the source control remedy.

nn. “RCRA” shall mean the Solid Waste Disposal Act,
as amended as of the date of this Consent Decree, 42 U.S.C. §§
6901 et seg. (also known as the Resource Conservation and
Recovery Act). - -

00, “Related Keystone Parties” shall mean Brian K.
Noel, Lisa A. Noel, Lori J. Slusser (nee Noel), Bart F. Noel,

Flatbush Golf Course, Inc., The Noel Family Trust, Bart F. Noel
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Separate 'lgst, Brian K. Necel Separate’:ust, Lisa A. Noél
Separate Trust, Lori J. Noel Separate Trust and Mary Kelly,
Trustee of the Noel Family Trust and Separate Trusts.

pp. “Related persons” shall mean the
Owner/Operators’ officers, directors, and shareholders, to the
extent their liability arises from the liability, conduct or
activities of the Owner/Operators at the Site.

gq. “Record of Decision” cr “ROD” shall mean a
document in which EPA selects a remedy for an operable unit at
the Site, prepared pursuant to Section 117(b) of CERCLA, 42
U.S.Cj § 9617 (b} and 40 C.F.R. § 300.430(f).

rr. “Section” shall mean a portion of this Consent
Decree identified by a roman numeral.

ss. “Sewage Sludge” shall mean solid, semisolid, or
liquid residue removed during the treatment of municipal waste
water, domestic sewage, or other waste water at or by publicly
owned or federally owned treatment works.

tt. “Site” shall mean the Keystone Sanitation
Landfill Superfund Site, which consists of an inactive
privately owned landfill situated on an approximately 40-acre
tract of land. The Site is located in Union Township, Adams
County, Pennsylvania, southwest of Hanover, Pennsylvania, and

is approximately 800 feet north of the Pennsylvania-Maryland
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border, ax’iepicted mére particularly’x Figure 1 of Appendix
A. Notwithstanding the Site Boundaries depicted in Appendix A,
the Site shall include the areal extent of contamination,
including but not limited to groundwater affected by the
release of hazardous substances from the Keystone Sanitation
Company Landfill, and areas where hazardous substances have
otherwise come to be located, and all suitable areas in very
close proximity to the contamination that are necessary for the
implementation of the Final Remedial Action, as provided in the
NCP.

uu. “Source Control Operation and Maintenance” shall
mean all activities required toc maintain the effectiveness of
theVSource Control Remedial Action as required under the
Operation and Maintenance Plan approved or developed by EPA,
after consultation with PADEP, pursuant to this Consent Decree,

vv. "“Source Control Performance Standards" shall
mean, as applicable, the ELGE Remedy Performance Standards, the
Contingent Remedy Performance Standards, and/or the Landfill
Cap Remedy Performance Standards.

ww. “Source Control Remedial Action” shall mean any
remedial alternative, exclusive of Operation and Maintenance,
selected by EPA to address the source of contamination at the

Site, and may consist of the Landfill Cap Remedy; the ELGE
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Remedy; ar’or the Contingent Remedy. q\e Source Control
Remedial Action shall not include the Groundwater Remedial
Action.

Xxx. "The Source Control Remedial Action Work Plan"
shall mean the document developed for.implementation 0of the
Source Control Remedial Action by the Owner/Operators and any
amendments thereto.

yy. “The Source Control Remedial Design” shall mean
the remedial design of the Source Control Remedial Action and
any amendments thereto.

zz. “Source Control Work” shall mean all activities
the Owner/Operators are required to perform under this Consent
Decree, including Source Control Operation and Maintenance,
except those required by Section XXVII (Retention of Records).

aaa. "State" shall mean the Commonwealth of
Pennsylvania, Department of Environmental Protection.

bbb. "State Future Response Costs” for purposes
of this Decree shall mean those costs, including direct and
indirect costs, incurred by the State in the event that the
United States takes over the Source Control Remedial ATtion as
provided in Section XXIII, Paragraph 177, or PADEP takes over
Source Control Operation and Maintenance, including costs

incurred by the State pursuant to CERCLA 104 (c) {3), those
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response Lg;s incurred by the States Qobtain access pursuant
to Section X, those costs incurred by the State in an Emgtgency
Response related to Source Control Remedial Action under
Section XVI or those costs incurred by the State in enforcing
the Consent Decree, including the costs incurred in connection
with any Dispute Resolution in which the State prevails or the.
Owner/Operators unilaterally withdraw their claims. ’

ccc. “State Past Response Costs” for purposes of
this Decree shall mean those direct and indirect costs that the
State incurred at or in connection with the Site, through the
date Qf entry of this Consent Decree, including but not limited.
to employee costs, attorney fees, contractor costs, sampling
costs, laboratory costs and oversight costs, as defined in
section 103 of HSCA, 35 P.S. § 6020.103.

ddd. The “UAO” shall mean the CERCLA § 106
Unilateral Administrative Order issued to the Keystone
Defendants and others by EPA Region III, EPA Docket No, III-%91-
56~-DC, issued on June 28, 1991, as modified on September 6,
1991.

eee. The Waste Management UAO” shall méan” the
UAO issued to Waste Management in September, 1996, by EPA
Region III, EPA Docket No. III-96-93-DC.

fff. “*United States™ shall mean the United
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States of ’erica and any agencies or gartments thereof.

ggg. “Waste Management” shall mean Waste.
Management of Pennsylvania, Inc., Waste Management of Maryland,
Inc., and any successor thereto.

hhh. “Waste Material” shall mean (1) any
"hazardous substance” under Section 101(14) of CERCLA, 42
U.S8.C. § 9601(14); and (2) any “pollutant or contaminant” undér
Section 101(33), 42 U.S5.C. § 9601(33).

| V. GENERAL PROVISIONS

30. Objectives of the Parties. The objectives of
the Pgrties in entering into this Consent Decree are to protect
public health or welfare or the environment at the Site by the
design and implementation of response actions at the Site by
the Owner/Operators, to resolve all claims among the Part;és to
this agreement as provided in this Consent Decree, and to avoid
additional protracted litigation at the Site.

31. Commitments by Owner/QOperators and Related
Keystone Parties. Owner/Operators shall finance and perform
the Source Control Remedial Action and Source Control Operation
and Maintenance as set forth in this Consent Decree. — -
Owner/Operators shall also finance and perform the operation
and maintenance activities relating to the source of the

contamination at the Site, regardless of what remedy EPA
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chooses t!ontrol the source of contaﬂnation.
Owner/Operators also shall reimburse the United States and the
State for Response Costs and Natural Resource Damages as
provided in this Consent Decree. The Related Keystone Parties
also shall contribute to funding the Source Control Work, as
set forth in a separate settlement agreement with Waste
Management.

32. Notwithstgnding the joint and several nature of
the Owner/Operators’ and Related Keystone Parties’ obligations
under this Consent Decree, the United States and the State
recogpize that the Owner/Operators and Related Keystone Parties
have agreed that the obligations of Owner/Operators and Related
Keystone Parties to finance and perform the Source Control
Remedial Action and to pay Future Response Costs under this
Consent Decree will be allocated as set forth herein:

A. Waste Management shall finance and perform the
Source Control Work as set forth in this Consent Decree, as
well as any work-related provisions of the Decree, including
but not limited to obligations set forth in Sections VII-IX;
work-related reporting obligations (Section XI); EPA Approval
of Plans and Other Submissions (Section XII); Assurance of
Ability to Complete the Source Control Work (Section XIV):

Certification of Completion {(Section XV); Emergency Response
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{Section )Q; Indemnification and Insgnce {XIX) (Section
XIX); Payment, Cost-Saving, and Reimbursement (Section XVIII);
and shall reimburse the Plaintiffs for Federal and State Future
Response Costs, State Past Response Costs, and Federal and
State Natural Resource Damages (Section XVII).

B. The Keystone Defendants and Related Keystone
Parties have limited ability to pay. Their assets are not
sufficient to provide for the full estimated costs of
implementation of the Source Control Work and the projected
response costs at the ADSCO Landfill. The Keystone Defendants
shall make financial contributions to Waste Management for the
Source Control Work, on terms agreed to by those Parties, and
shall provide access and institutional controls (Section X):
provide information (Section XXVI); provide notice to
successors in title (Paragraph 34); execute any permits
requiring the signature of landowners (Paragraph 35): retain
records (Section XXVII):; and undertake any other obligations as
provided for in this Decree. The Keystone 5efendants also
shall separately contribute to clean up of the ADSCO Landfill
through a settlément with PADEP. The Related Keystone~Parties
shall contribute to funding the Source Control Work and to
funding the cleanup of the ADSCO Landfill, as set forth in

settlements with Waste Management and PADEP.
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’. The United States and the State will accept
full performance, as determined by EPA, of the Source Control
Work and other work-related obligations as set forth in
Paragrapﬁ 32.A, and payment of Federal Future Response Costs,
State Future Response Costs, and Natural Resource Damages by
Waste Management, as full performance by the Owner/Operators at
the Site. The United States and the State agree that neither
will seek the performance of the work-related obligations or
payments in the foregoing sentence from the Keystcone Defendants
unless EPA determines that there is a failure to adeguately
perform such work-related obligations and/or meet such payment
obligations under this Consent Decree and such failure
continues for a period of 30 days following written notice of
such failure to all Owner/Operators (except that such period
may be reduced in the event that EPA determines that an
'emergency exists). In the event of a failure by or on behalf
cf Waste Management to timely cure or correct any non-
performance, Plaintiffs may elect to forward a written request
to the Keystone Defendants directing that within ten (10) days
of'receipt the Keystone Defendants commence or resume
performance of the Source Control Work and make any payments
owed by Waste Management. EPA’s determination to seek

performance from the Keystone Defendants under this Paragraph
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is not sukgct to any review or challenge, judicial or
otherwise, by any Owner/Operator through‘the Dispute Resolution
procedures in Section XXI of this Decree, or in any other
manner. This Paragraph does not apply to the requirements of
Section X (Access and Institutional Controls), and Section
XXVII {Retention of Records).

D. In the event of the insolvency or other failure
of any one or more of the Keystone Defendants to satisfy their
obligations under this Decree, Waste Management shall complete
the Source Control Work and meet all other reguirements in this
Consent Decree. In the event that any of the Owner/Operators
files for bankruptcy or is placed involuntarily in bankruptcy
proceedings, such Owner/Operator shall notify the United States
within ten days of such filing.

33. Compliance With Applicable Law. All activities
undertaken by Owner/Operators pursuant to this Consent Decree
shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations.
Owner/Operators must also comply with all applicable or
relevant and appropriate requirements of all Federal and state
environmental laws that pertain to the Source Control Remedial
Action as set forth in the 0OUl ROD and the 0QUl ROD Amendment

for Source Control. The activities conducted pursuant to this

- 34 -



Consent De’ee, if approved by EPA, sha! be considered to be
consistent with the NCP.

34. Notice to Successors—in-Title

a. With respect to any property owned or controlled
by the Owner/Operators that 1is located within the Site, within
30 days after the entry of this Consent Decree, the
Owner/Operators shall submit to EPA for review and approval a
notice to be filed with the Recorder's Office (or Registry of
Deeds or other appropriate office), Adams County, Commonwealth
of Pennsylvania, which shall provide notice to all successors-
in-title that the property is part of the Site, that EPA
selected a remedy for the Site in 1990, that the remedy
selection was subsequently amended, and that potentially
responsible parties have entered into a Consent Decree
requiring implementation of the remedy as amended. Such
notice(s) shall identify the United States District Court in
which the Consent Decree was filed, the name and civil action
number of this case, and the date the Consent Decree was
entered by the Court. The Owner/Operators (or the Related
Keystone Parties if such party owns or controls such property)
shall record the notice(s) within 10 days of EPA's approval of
the notice(s). The Owner/Operators (or the Related Keystone

Parties if such party owns or controls such property) shall
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provide EP’eith a certified copy of tthecorded notice(s)
within 10 days of recording such notice(s).

b. At least 30 days prior to the conveyance of any
interest in property located.within the Site including, but not
limited to, fee interests, leasehold interests, and mortgage
interests, the Owner/Cperatcors or Related Keystone Parties
conveying the interest shall give the grantee written notice of
(i) this Consent Decree, (ii) any instrument by which an
interest in‘real property has been conveyed that confers a
right of access to the Site (hereinafter referred to as "access
easements") pursuant to Section X (Access and Institutional
Controls), and (iii) any instrument by which an interest in
real property has been conveyed that confers a right to enforce
restrictions on the use of such property (hereinafter nefeﬁred
to as “rest;ictive easements”) pursuant to Section X (Access
and Institutional Controls). At least 30 days prior to such
conveyance, the Owner/Operators or Related Keystone Parties
conveying the interest shall also give written notice to EPA
and the State of the proposed conveyance, including the name
and address of the grantee, and the date on which notiTe of the
Consent Decree, access easements, and/or restrictive easements
was given to the grantee.

c. In the event of any such conveyance, the
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obligation’af the Owner/Operators (orgch Related Keystone
Party if making the conveyance) under this Consent Decree,
including, but not limited to, its obligation to provide or
secure access and institutional controls, as well as to abide
by such institutional controls, pursuant to Section X (Access
and Institutional Controls) of this Consent Decree, shall
continue to be met by the Owner/Operators. In no event shall
the conveyance release or otherwise affect the obligation of
the Owner/Operators or such Related Keystone Party if making
the conveyance to comply with all provisions of this Consent
Decree, absent the prior written consent of EPA. If the United
States approves, the grantee may perform some or all of the
Work under this Consent Decree.

35. Permits. As provided in Section 121{e) of
CERCLA and Section 300.400(e) of the NCP, no permit sﬁaIi-be
regquired for any portion of the Source Control Work conducted
entirely on-Site (i.e., within the areal extent of
contamination or in very close proximity to the contamination
and necessary for implementation-of the Source Control Work).
Where any portion of the Source Control Work that is ot on-
Site requires a federal or state permit or approval,
Owner/Operators shall submit timely and complete applications

and take all other actions necessary to obtain all such permits
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or approvag .

36. The Owner/Operators may seek relief under the
provisions of Section XX (Force Majeure) of this Consent Decree
for any delay in the performance of the Source Control Work
resulting from a failure to obtain, or a delay in obtaining,
any permit required for the Source Control Work, provided they-
have submitted the necessary applications and completed all .
actions required to obtain the permit.

37. This Consent Decree is not, and shall not be
construed to be, a permit issued pursuant to any federal, state
or local statute, regulation, or ordinance.

VI. OBLIGATION OF OWNER/OPERATORS TQO PERFORM SOURCE
CONTROL _WORK AT THE SITE

38. The UAO and the Waste Management UAO shall
remain in effect until this Consent Decree is entered, at which
time the UAO and the Waste Management UAO shall terminate as to
the Owner/Operators. The Owner/Operators are obligated under
this Consent Decree to finance and perform the Source Control
Work (including Source Control Operation and Maintenance) at
the éite as provided in this Decree. o

39. EPA is in the process of evaluating the
selection of ELGE at the Site. EPA has published a Proposed
Remedial Action Plan for public comment that summarizes an ELGE
Remedy. If at any time prior to issuance of an QU1 ROD
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Amendment k.LQ Source Cbntrol, EPA dete::gngs that ELGE is not a
feasible remedial alternative, EPA will provide written notice
to the Owner/Operators to proceed with the Landfill Cap Remedy.

40. EPA fully reserves its right to review and
evaluate public comment concerning the proposed remedial
alternative, and to make its remedy selection in light of such-
comments and the administrative record, in a manner not
inconsistent with the NCP. EPA’s remedy selection process is
not subject to judicial review or to any other challenge by the
Owner/Operators.

41. If, after review of public comment, EPA, in its
unreviewable discretion, does not select ELGE as a remedial
alternative at the Site, the Owner/Operators shall implement
the Landfill Cap Remedy and Landfill Cap Remedy Operation and
Maintenance.

42. After review of public comment, EPA may select
the ELGE Remedy as a remedial alternative for source control at
the Site. 1In that case, EPA’'s determination will be finalized
in an OUl ROD Amendment for Source Control or comparable
document. EPA reserves all its rights and authorities to
select response actions at the Site as it determines
apprépriate to protect human health and the environment. The

Owner/Operators shall not have the right to challenge or seek
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judicial rgiew of EPA’s remedy selection.

43. TIf EPA selects the ELGE Remedy at the Site, the
Owner/Operators shall perform the ELGE Remedy and the ELGE
Remedy Operation and Maintenance as required by this Consent
Decree.

44. TIf, after an opportunity for PADEP to review and
comment, EPA determines that the ELGE Remedy and/or ELGE Remeéy
Operation and Maintenance has failed or will fail to meet and
maintain the ELGE Remedy Performance Standards, EPA may issue a
determination of remedy failure. Such determination shall be
in writing. The Owner/Operators may seek review of EPA’'s
determination that the ELGE Remedy and/or the ELGE Remedy
Operation and Maintenance has failed or will fail to meet and
maintain the ELGE Remedy Performance Standards, through the
dispute resolution provisions of Section XXI. If EPA prevails
in Dispute Resolution, or if there is no dispute, concerning
EPA’s determination, EPA will select a Contingent Remedy in a
manner not inconsistent with CERCLA and the NCP. EPA will
advise the Owner/Operators in writing of the Contingent Remedy
it selects no earlier than 60 days after (1) issuance ©f EPA’'s
written determination of ELGE Remedy failure; or (2) EPA
prevailing on a dispute concerning its determination of ELGE

Remedy failure, whichever is later.
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.. EPA proposed certain Cogngent Remedies in the
Proposed Remedial Action Plan, and intends to include them in
the OUl ROD Amendment for Source Control, subject to a review
of public comment and consultation with PADEP. Waste
Management shall have the right to recommend to EPA which of
the potential contingent remedies in the OU-1 ROD Amendment for
Source Control should be selected, and/or to propose to EPA a.
contingent remedy other than in the OUl ROD Amendment for
Source Control, based on new data, technology, field conditions
or other considerations, no later than 30 days from receipt of
EPA’s written determination of remedy failure or upon EPA
prevailing on a dispute concerning its determination of ELGE
Remedy failure, whichever is later. EPA shall have the right
to reject, modify, select, or take any other actions concerning
the contingent remedies recommended or proposed by Waste
Management, and EPA’s decision or actions concerning any such
recommendation or proposal shall not be subject to judicial
review.

46. EPA’s selection of a Contingent Remedy shall not
be subject to judicial review, through the dispute res&dlution
procedures of Section XXI or otherwise. The Owner/Operators
shall implement the Contingent Remedy and Contingent Remedy

Operation and Maintenance that EPA selects.
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.. If EPA selects the Landgl Cap Remedy or the
Contingent Remedy at the Site, EPA will share the cost of the
Landfill Cap Remedy or the Contingent Remedy to the extent
forth in Section XVIII below. The Owner/Operators’ agreement
to forego judicial review and dispute resolution concerning
remedy selection issues is part of the consideration for EPA’s.
cost~sharing.

48. Nothing in this Consent Decree shall be
interpreted.or construed as a commitment or requirement that
the United States obligate or pay funds in contravention of the
Anti-Deficiency Act, 31 U.s.C. § 1341, or any other applicable

provision of law.

VII. PERFORMANCE OF THE SOURCE CONTROL WORK BY THE
OWNER/OPERATORS '

A. Selection of Contractors.
49. Supervising Contractor.

(i} All aspects of the work to be
performed by Owner/Operators pursuant to Sections VII
(Performance of the Work by Owner/Operators), VIII (Remedy
Review), IX (Quality Assurance, Sampling, and Data Analysis),
and XVI (Emergency Response) of this Consent Decree shall be
under the direction and supervision of the Supervising

Contractor, the selection of which shall be subject to
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acceptano_’r disapproval by EPA after. reasonable opportunity
for review and comment by the State. Within ten (10) Aays
after entry of the Consent Decree, the Owner/Operators’ recéipt
of EPA's written notification to proceed with the Landfill Cap
Remedy, or issuance of the OUl ROD Source Control Amendment,
whichever is later, Defendants shall notify EPA and the State
in writing of the name, title, and qualificaticns of any
contractor proposed to be the Supervising Contractor. EPA will
issue a notice of disapproval or acceptance of the selection of
such Supervising Contractor. If at any time thereafter,
Ownerf@perators propose to change a Supervising Contractor,
Owner/Operators shall give such notice to EPA and the State and
must obtain a notice of acceptance of such change from EPA,
after a reasonable opportunity for review and comment by the
State, before the new Supervising Contractor performs; difects,
or supervises any Work under this Consent Decree.

(ii) 1If EPA disapproves the selection of a
proposed Supervising Contractor, EPA will notify
Owner/Operators in writing. Owner/Operators shall submit to
EPA and the State a list of at least three contractors; -
including the qualifications of each contractor, that would be
acceptable to them within thirty (30) days of receipt of EPA's

notice. EPA will provide written notice of the names of any
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contractor. whose selection it would cept. Owner/Opefators
may select any contractor from that list and shall notify EPA
and the State of the name of the contractor selected within
twenty-one (21) days of EPA's written notice.

(1ii) If EPA fails to provide written
notice of its acceptance or disapproval as provided in this
Paragraph and this failure prevents the Owner/Operators from
meeting one or more deadlines in a plan approved by the EPA
pursuant to this Consent Decree, Owner/Operators may seek
relief under the provisions of Section XX (Force Majeure) of
this ;onsent Decree.

50. Qther Contractors and Subcontractors.

(i1} The dwneriOperators shall submit to
EPA and the State for acceptance by EPA the names and
qualifications of any additional contractors and subcontractors
they propose to use to satisfy any regquirement of this Consent
Decree before such contractor or subcontractor performs any
Work. If EPA does not respond with a notice accepting or
disapproving the proposal for additional contractors and
subcontractors within fourteen'(14) days of receipt by-EPA of
Owner/Operators' selections, the proposal for additional
contractors and subcontractors shall be deemed accepted. In

the event EPA disapproves any proposed contractor or
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subcontrac&, Owner/oﬁerators shall s&i‘; to EPA and the
State a list of at least three contractors or subcontractors,
including the qualifications of each, that would be acceptable
to them within ten (10) days of receipt of EPA's notice. EPA
will provide written notice of the names of any contractor(s)
or subcontractor(s) whose selection it would accept.
Owner/Operators may select any contractor or subcontractor from
that list and shall notify EPA and the State of the name of the
contractor or subcontractor selected within five (5) days of
EPA's written notice.

B. Remedial Action in the Event the Landfill Cap Remedy
Is Selected.

51. Within 30 days after entry of the Consent

Decree or the Owner/Operators receive written notice from EPA
to proceed with the Landfill Cap Remedy, whichever is later,
'OwnerXOperators shall submit to EPA and the State a work plan
for the performance of the Landfill Cap Remedy at the Site
("Remedial Action Work Plan"). The Remedial Action Work Plan
shall be developed consistent with the 1997 Remedial Design to
be‘provided by EPA to Owner/Operators. The Remedial A€tion
Work Plan shall provide for construction and implementation of
the Landfill Cap Remedy, as set forth in the design plans and

specifications in the 1997 Remedial Design. In the Work Plan,
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the Owner&erators may submit proposagfor minor technical
modifications of the Remedial Design, prévided that such
changes are not significant and do not fundamentally alter the
Remedial Design. Permissible technical changes are expected to
include, among other things, modifications to cap grading,
drainage and surface water management features, and condensate-
management. EPA’'s review of such proposals shall not be
subject to the dispute resolution procedures of this Decree or
to judicial review. Upon its approval by EPA, the Remedial
Action Work Plan shall be enforceable under this Consent
Decree. At the same time as they submit the Remedial Action
Work Plan, Owner/Operators shall submit to EPA and the State a
Health and Safety Plan (HASP) for field activities required by
the Remedial Action Work Plan which conforms to the applicable
Occupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R.
§ 1910.120.

52. The Remedial Action Work Plan shall include the

following:

1. the schedule for completion of the Remedial
Action;
2. schedule for developing and submitting
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other required Reme!ial Action plans;
methodology for implementation of thé
Construction Quality Assurance Plan

("CQAP"} (the CQAP, which shall detail the

approach to quality assurance during

construction activities at the Site, shall.
specify a quality assurance official ("QA
Official"), independent of the Construction
Contractor, to conduct a quality assurance
pregram during the construction phase of
the project;

methods for satisfying permitting
requirements;

methodolegy for implementation of the
Operation and Maintenance Plan;

methodology for implementation of the
Remedial Action Contingency Plan;

tentative formulation of the Remedial
Action team {including, but not limited to,
the Supervising Contractor); -
construction quality control plan (by
constructor); and

methodology for decontamination of
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‘ equipment and therposal of contaminated
material.

53. Upon approval of the Remedial Action Work Plan
by EPA, after a reasonable ocopportunity for review and comment
by the State, Owner/Operators shall implement the activities
required under the Remedial Action Work Plan. The
Owner/Operators shall submit to EPA and the State all plans,
submittals, or other deliverables required under the approved
Remedial Acgion Work Plan in accordance with the approved
schedule for review and approval pursuant to Section XII (EPA
Approval of Plans and Other Submissions). Unless otherwise
directed by EPA, Owner/Operators shall not commence physical
Remedial Action activities at the Site prior to approval of the
Remedial Action Work Plan.

54. The Owner/Operators shall continue to implement
the Landfill Cap Remedy and the Landfill Cap Remedy Operation
and Maintenance until the Landfill Cap Remedy Performance
Standards are achieved and for so long thereafter as is
otherwise required under this Consent Decree.

55. Modification of the Landfill Cap Remedy and
Operation and Maintenance:

a. If EPA determines that modification of the Work

is necessary to achieve and maintain the Landfill Cap Remedy
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Performanc’Standards or to carry out g maintain the

effectiveness of the Landfill Cap Remedy set forth in the ROD,

EPA may (1) require that such modification be incorporated into

the Work Plan, Landfill Cap Remedy Operation and Maintenance

plan, and/or any other plan relating to such Work, and/or (2)

require that Owner/Operators submit a plan for EPA approval

which incorporates such modification to the Work and implement

such approved plan. Provided, however, that a modification may

be required pursuant to this Paragraph only to the extent that

it is consistent with the scope of the Landfill Cap Remedy

selecped in the OUl ROD.

b. For the purposes of these Paragraphs pertaining

to Modification of the Landfill Cap Remedy and Landfill Cap

Remedy Operation and Maintenance, the "scope of the remedy

selecred in the ROD" means:

tasks employing a technology or combination of
technologies discussed on page 46-47 [Selected Remedy] of
the ROD relating to the Landfill Cap Remedy to achieve
and maintain the objectives described in the ROD. The
technologies discussed on page 46-47 of the ROD relating
to the Landfill Cap Remedy include a cap meeting, at a
minimum, the following requirements: (1) a one foot clay
layer or a 30 ml synthetic liner; (2) a maximum
permeability of 1077 cm/sec; (3) a drainage layer over the
cap:; (4) a 2 foot soil layer over the drainage layer; (5)
minimum surface slope of 3%; (6) Maximum slope of 15%;
(7)Y minimization of soil erosion and sedimentation; (8)
stormwater management based upon a 24 hour 25 year storm
event; and {(9) an active gas extraction system installed
between the existing landfill and the 1mpermeable cap to
prevent the buildup of methane gas.
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' tasks associated with m!itoring of Site
conditions and the effectiveness of the Landfill
Cap Remedy as described in more detail in the
ROD.

L4 implementation of institutional controls, as
defined herein.

c. If Owner/Operators obiect to any modification
determined by EPA to be necessary pursuant to this Paragraph, -
they may seek dispute resolution pursuant to Section XXI
(Dispute Resolution), Paragraph 155 (record review). The
Remedial Action Work Plan, Landfill Cap Remedy Operation and
Maintenance plan, and/or related work plans shall be modified
in accordance with final resolution of the dispute.

' d. Owner/Operators shall implement any work
required by any modifications incorporated in the Remedial
Action Work Plan, Landfill Cap Remedy Operation and Maintenance
plan, and/or in work plans developed in accordance with this
Paragraph.

e. Nothing in this Paragraph shall be construed to
limit EPA's authority to require performance of further
response actions to achieve Source Control Performance
Standards as otherwise provided in this Consent DecreéT -

56. Owner/Operators acknowledge and agree that
nothing in this Consent Decree or the Remedial Design or

Remedial Action Work Plans constitutes a warranty or
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representa.on of any kind by Plaintifg] that compliance with
the work requirements set forth in the Work Plans will achieve
the Source Control Performance Standards.

C. Remedial Design/Remedial Action in the FEvent that EPA

Issues a ROD Amendment Selecting the FLGE Remedy.

57. 1In the event the EPA issues the OUl ROD Source -
Control Amendment selecting the ELGE Remedy, within 30 days ’
after entry of the Consent Decree or EPA issuance of the 0OUl
ROD Source Control Amendment for the ELGE Remedy, whichever is
later, Owner/Operators shall submit to EPA and the State a
work plan for the design of the Remedial Action for the ELGE
Remedy at the Site ("ELGE Remedial Design Work Plan" or "ELGE
RD Work Plan™). The ELGE RD Work Plan shall be prepared by the
individual {s) and/or entity{ies) responsible for completion of
the ELGE Remedial Design, except to the extent such persons
.have been disapproved by EPA. The ELGE Remedial Design Work
Plan shall provide for design of the remedy set forth in the
OUl ROD Amendment for Source Control and for achievement of the
ELGE Remedy Performance Standards and other requirements set
forth in the OUl ROD, the UAO and this Consent Decree e&xcept
for the Groundwater Remedial Action. Upon its approval by EPA,
the ELGE Remedial Design Work Plan shall be incorporated into

and become enforceable under, this Consent Decree. The
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Owner/Opergors shall aléo submit to E:g and the State, at the
time the ELGE Remedial Design Work Plan is submitted, a Health
and Safety Plan for Pre-design, Phase I Design, and Final
Design field activities which conforms to the applicable
Occupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R.
§ 1910.120.

58. The ELGE Remedial Design Work Plan shall include
plans, schedules, and methodologies for implementation of all

remedial design and pre-design tasks and shall include, at a

minimum:
a. a Site Management Plan;
b. a Sampling and Analysis Plan, containing:
i. a Field Sampling Plan; and
ii. a Quality Assurance Project Plan (QAPP);
C. a Remedial Design Contingency Plan;
d. plans and schedules for the preparation, and

submission of the Phase I Design Report and
implementation of the Phase I Design{as detailed
hereinafter) o

59. Upon EPA’s approval of the ELGE Remedial Design

Work Plan as provided in Section XII (EPA Approval of Plans and

Cther Submissions), the Owner/Operators shall proceed with the
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Phase I Deggn pursuant to the terms an’conditions of the ELGE
Remedial Design Work Plan.

60. Phase I shall include, but not be limited to,
the active methane gas extraction system and that portion of
the ELGE Remedy to be implemented in and around that area of
the Site designated as Kl. The Phase I Design Report shall

include the following:

a.- The results of all Pre-design field activities;
b. a Basis of Design/Design Criteria Report,
including:
i. proiect description;
ii. design reguirements and provisions;

iii. process flow diagrams;
iv. operation, maintenance, and monitoring
reguirements;

v. justification of design assumptions;

vi. a project delivery strategy:

vii. remedial action permits plan for off-site
permits;

viii. preliminary easement/access requirements;
and

ix. a value engineering screen/study results

c. Drawings and Specifications for the Phase I
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h.

61.

i. outline of general specifications;

Design, including:

ii. preliminary schematics and drawings;

iii. chemical and geotechnical data (including
data from pre-design activities):

a Construction Quality Assurance Plan ("CQAP") -

(the CQAP, which shall detail the approach to

quality assurance during construction activities

at the Site, shall specify a quality assurance

official ("QA Official"), independent of the

Construction Contractor, to conduct a quality

assurance program during the construction phase

of the project):

A Phase I Remedial Action waste management.blan;

A Phase I Remedial Action decontamination plan:

A Preliminary Operation and Maintenance Plan;

and

A Phase I Remedial Action schedule.

Within thirty (30) days of EPA’'s approval of the

Phase I Design Report, the Owner/Operators shall address EPA’s

comments regarding the Phase I Design Report and shall then

initiate construction and operation of Phase I pursuant tc the

terms and conditions of the approved schedule.
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Q2. Upon completion of thegﬁase I construction, the
Owner/Operators shall operate and monitor the system in
accordance with the provisions of the approved Phase I Desi@n
report.

63. The Final Design shall include the design of the
ELGE Remedy for the remaining areas of the Landfill. 1In
accordance with the approved schedule, the Owner/Operators
shall submit to EPA, for its review and approval, the Final
Design Report, which shall recognize that a phased approach to
the implementation of the Final Design may be necessary, and

shall include the following:

a. Results of the operation of Phase I;

b. A Final Basis of Design/Design Criteria Report;

c. Final drawings and specifications:

d. A Final Construction Quality Assurance-Piaﬁ
(CQAP) ;

e. A Final Remedial Action Sampling and Analysis
Plan;

f. A Final Remedial Action Contingency Plan;

g. A Final Remedial Action HASP; o

h. A Final Remedial Action waste management plan;

i. A schedule for submission of the final Operation

& Maintenance Plan;
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’ A Final Remedial ActionQecontamination pian;

k. A final project delivery strateqy;

1. A Final Remedial Action Schedule.

64. Within thirty (30) days of EPA’s approval of the
Final Design Report, the Owner/Operators shall address EPA’s
comments regarding the Final Design Report and shall then
initiate construction and operation pursuant to the approved
schedule.

65. Upon approval, approval with conditions, or
modification by EPA, as provided in Section XII (EPA Approval
of Plans and Other Submissions), of all components of the Final
Design Report, the Final Design Report shall serve as the ELGE
Remedial Action Work Plan and shall be enforceable under this
Consent Decree. The Owner/Operators shall implement the
activities required under the ELGE Remedial Action Work Plan in
accordance with the schedules and methodologies contained
therein.

66. The Owner/Operators shall submit all plans,
submittals, or other deliverables required under the ELGE
Remedial Action Work Plan in aécordance with the approved
schedule for review and approval pursuant to Section XII (EPA
Approval of Plans and Other Submissions). Unless otherwise

directed by EPA or required under the approved ELGE Remedial
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Design Wor,Plan, the Owner/Operators gll not commence
physical activities at the Site prior to the date for
commencement set forth in the approved schedule in the ELGE
Remedial Action Work Plan.

67. Resident Engineer. Following EPA approval,
approval with conditions, or modification by EPA, as provided"
in Section XII (EPA Approval of Plans and Other Submissions),
of all components of the Phase I Design Report, and prior to
commencement of any on-Site Work under the Phase I Design
Report, the Final Design Report or the ELGE Remedial Action
Work Plan, the Owner/Operators shall submit to EPA the name and
quaiifications of a Resident Engineer to be present at the Site
duging construction to ensure that the Work is performed in
accordance with the approved Phase I Design Report, the Final
Design Report and the ELGE Remedial Action Work Plan. The
'Resident Engineer shall be familiar with all aspects of the
Phase I Design Report and Final Design Report approved by EPA.
EPA retains the right to disapprove the use of any Resident
Engineer proposed by Owner/Operators. In the event EPA
diéapproves the use of any proposed Resident Engineer,
Owner/Operators shall submit to EPA and the State a list of at
least three replacements, including the qualifications of each,

who would be acceptable to them within five (5) days of receipt
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of EPA's no’ice. EPA will provide writgn notice of the names
of any replacements whose use it would aecept. Owner/Operators
may select any replacement from the EPA notice and shall notify
EPA and the State of the name of the ;eplacement selected
within three (3) days of EPA's written notice. Owner/Operators
shall ensure that the Resident Engineer performs on-Site
inspections as necessary to ensure compliance with the approved
Phase I Design Report, Final Design Report, and ELGE Remedial
Action Work Plan and that the results of such inspections are
promptly provided to Owner/Operators, EPA, and the State. The
Resident Engineer may act as the QA Official.

68. Owner/Operators shall continue to implement the
ELGE Remedial Action and the ELGE Remedy Operation and
Maintenance until the ELGE Remedy Performance Standards are
achieved and for so long thereafter as is otherwise required
under this Consent Decree.

69. Modification of the Work.

a. If EPA determines that modification of the Work
is necessary to achieve and maintain the ELGE Remedy
Performance Standards or to carry out and maintain the
effectiveness of the remedy set forth in the 0OUl ROD Amendment
for Source Control, EPA may (1) reguire that such modification

be incorporated into the ELGE Remedial Design Work Plan, ELGE
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Remedial Action Work Plén, ELGE Remedy Operation and
Maintenance plan, and/or any other plan relating to such-§ork,
and/or (2) require that Owner/Operators submit a plan for EPA
approval which incorporates sﬁch modification to the work and
implement such approved plan. Provided, however, that a
modification may be required pursuant to this Paragraph only to
the extent that it is consistent with the scope of the ELGE
Remedy selected in the 0OU1l ROD Améndment for Source Control.

b. For the purposes of these Paragraphs pertaining
to modification of the ELGE Remedy and ELGE Remedy Operation
and Maintenance only, the "scope of the remedy selected in the
ELGﬁ Remedy"” shall include all response actions, measures, and
technologies set forth in the definition of ELGE Remedy.

c. If Owner/Operators object to any modification
determined by EPA to be necessary pursuant to this Paragraph,
they may seek dispute resolution pursuant to Section XXI
(Dispute Resoclution), Paragraph 155 (record review). The ELGE
Remedial Design Work Plan, ELGE Remedial Action Work Plan, ELGE
Remedy Operation and Maintenance plan, and/or related work
plans shall be modified in accordance with final resoiGt;on of
the dispute.

d. Owner/Operators shall implement any work

required by any modifications incorporated in the ELGE Remedial
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Design Wo’?lan, ELGE Remedial Action’ork Plan, ELGE Remedy
Operation and Maintenance plan, and/or in work plans developed
in accordance with this Paragraph.

e. Nothing in this Paragraph shall be construed to
limit EPA's authority to require performance of further
response actions to achieve Source Control Performance
Standards as otherwise provided in this Consent Decree.

70. Owner/Operators acknowledge and agree that
nothing in this Consent Decree or the ELGE Remedial Design or
ELGE Remedial Action Work Plans constitutes a warranty or
representation of any kind by Plaintiff[s] that compliance with
thé work requirements set forth in the Work Plans will achieve
the Source Contrel Performance Standards.

D. Remedial Design/Remedial Action in the Event: EPA.

Selects a Contingent Remedy:

71. In the event EPA determines that the ELGE
Remedy, or portions thereof, has failed or will fail to meet
and maintain some or all of the ELGE Remedy Performance
Standards, as provided in Section VI above, EPA will identify
in writing the Contingent Remedy that it has selected or’
approved in its unreviewable discretion.

72. 1If the Contingent Remedy that EPA selects or

approves previously was subject to public comment and selected
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as a poten’lal contingent remedy in the OUl ROD A:nendment for
Source Control, EPA will identify the Contingent Remedy
Design/Remedial Action déliverables and the schedule by which
they must be provided to EPA at the time it notifies the
Owner/Operators to proceed with the Contingent Remedy.

73. If the Contingent Remedy was not selected as ar
potential contingent remedy in the OUl ROD Amendment for Source
Control and, pursuant to 40 C.F.R. § 300.435(c) (2) (11},
requires another amendment to the OUl ROD and a period for
public comment, EPA will amend the OUl ROD and provide public
comment. In that event, EPA will identify the Contingent Remedy
DeQign/Remedial Action deliverables and the schedule by which
they must be provided to EPA after the OUl ROD Amendment for
the Contingent Remedy is finalized.

74. Nothing in the foregoing Paragraphs 15 aaf way
subjects EPA’s selection of the Contingent Rémedy to judicial
review or creates any rights on the part of Waste Management or
the Keystone Defendants, or their agents or representatives, to
challenge EPA’'s remedy selection process or decision.

E. Qff-Site Shipment of Waste: Owner/Operators shall,
prior to any off-Site shipment of Waste Material from the Site
to an out-of-state waste management facility, provide written

notification to the appropriate state environmental official in
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the receiving facility's state and to ge EPA Project
Coordinator of such shipment of Waste Material. Howéver, this
notification requirement shall not apply to any off-Site
shipments when the total volume of all such shipments will not
exceed ten {10) cubic vards.

{a) The Owner/Operators shall include in the h
written notification the following information, where
available:

1. the name and location of the facility to which

the Waste Material are to be shipped;

2. the type and quantity of the Waste Material to
be shipped:
3. the expected schedule for the shipment of the

Waste Material; and
4. the method of transportation.

The Owner/Operators shall notify the state in which the planned
receiving facility is located of major changes in the shipment
plan, such as a decision to ship the Waste Material to another
facility within the same state, or to a facility in another
state. o

(b) The identity of the receiving facility and

state will be determined by the Owner/Operators following the

award of the contract for Remedial Action construction. The



Owner;’Operg)rs shall provide the infozgt‘ion required by
Paragraph [] as soon as practicable after the award of the
contract but in no case less than seven (7) days before the
Waste Material is actually shipped.
VIII. REMEDY REVIEW

75. Periodic Review. Owner/Operators shall conduct
such studies and investigations as requested by EPA in order to
permit EPA to conduct reviews of whether the Source Control
Work is protective of human health and the environment, at
least every five (5) years as required by Section 121(c) of
CERCLA and any applicable regulations. 1In addition, the
Owner/Operators shall evaluate the efficiency of the Source
Control Work based upon periodic collection of data as set
forth in the OUl ROD and the OUl ROD Amendment for Source
Control, if any.

76. EPA Selection of Further Response Actions. If

EPA determines, at any time, that the Source Control Work is
not protective of human health and the environment, EPA may
select further response actions for the Site in accordance with
the requirements of CERCLA and the NCP. B

77. QOpportunity To Comment. Owner/Operators and, if
required by Sections 113(k) {2) or 117 of CERCLA, the public

will be provided with an opportunity to comment on any further
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response a!!ions proposed by EPA as a result of the review
conducted pursuant to Section 121 (c) of CERCLA and to submit
written comments for the record during the comment period.

78. Owner/Operators' Obligation To Perform Further

Response Actions. If EPA selects further response actions for

the Site, the Owner/Operators shall undertake such further
response actions under this Consent Decree (1) to the extent
that the reopener conditions in Paragraph 169 or Paragrapnh 170
are satisfied; and (2) if such further response actions involve
the Source Control Work or otherwise address the source of the
contamination at the Site. Although the United States reserves
itsﬁrights to use its enforcement authorities to seek to have
the Owner/Operators and other parties perform other work, the
Owner/Operators shall not be required under this Paragraph to
perform such further actions if they pertain to sediment or
surface water remediation, or if they are not related to the
Source Control Work or the source of contamination at the Site.
The Owner/Operators may invoke the procedures set forth in
Section XXI (Dispute Resolution) to dispute (1) EPA’s
determination that the reopener conditions of Paragraph 169 or
Paragraph 170 are satisfied, (2) EPA’s determination that the
Source Control Work is not protective of human health and the

environment; (3} EPA’s selection of the further response
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actions; or (4) whether or not such fugler response actions
are related to the Source Control Work or to the source éf the
contamination at the Site. Disputes pertaining to whether the
Source Control Work is protecfive or to EPA’s selection of
further response actions shall be resolved pursuant to Section
XXI (Dispute Resolution), Paragraph 155 (record review).

79. Submissions of Plans. If Owner/Operators are

required to perform the further response actions pursuant to
the foregoing Paragraph, they shall submit a plan for such Work
to EPA for approval in accordance with the procedures set forth
in Section VII {(Performance of the Source Control Remedial
Action by Owner/Operators} and with Section XII (EPA Approval
of Plans and Other Submissions) and shall implement the plam
approved by EPA in accordance with the provisions of this
Consent Decree.

IX. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

80. While conducting all sample collection and

analysis activities required by this Consent Decree, the
Owner/Operators shall implement quality assurance, quality
control, and chain of custody procedures in accordance with
"EPA Requirements for Quality Assurance Project Plans for
Environmental Data Operation,"‘(US EPA Quality Assurance

Management Staff: August 1994) (EPA QA/R-S): EPA NEIC Policies
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and Procedures Manual (May 1986) (EPA 330/978-001-R); National
Functional Guidelines for Inorganic Data Review (EPA 540/R-
54/013) and Modifications to the National Functional Guidelines
for Inorganic Data Review (EPA Region III: April 1993):
National Functiconal Guidelines for Organic Data Review (EPA
540/R-94/012) and Modifications to the National Functional
Guidelines for Organic Data Review (EPA Region III: September
19%94) ; “Reg;on III Innovative Approaches to Data Validation”,
(EPA Region III: September 1994): “Innovative Approaches for
Validation of Organic and Inorganic Data — Standard Operating
Procedures” (EPA Region IIX: June 1995); “Data Quality
Objéctives Process for Superfund, * (EPA 540/R-93-071:
September 1994); and subsequent amendments to such guidelines
upon notification by EPA to Owner/Operators of such amendmént.
Amended guidelines shall apply only to procedures conducted
after such notification. Prior to the commencement of any
monitoring project under this Consent Decree, Owner/Operators
shall submit to EPA for approval, after a reasonable
opportunity for review and comment by the State, a Quality
Assurance Project Plan ("QAPP") for the Source Control Remedial
Action that is consistent with the NCP and the guidance
documents cited above. If relevant to the proceeding, the

Parties agree that validated sampling data generated in
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accordance with the QAPP(s) shall be a&issible as evidence,
without objection, in any proceeding under this Decree.
Owner/Operators shall ensure that EPA and State personnel and
their authorized representatives are allowed access at
reasonable times to all laboratories utilized by
Owner/Operators in implementing this Consent Decree. In
addition, Owner/Operators shall ensure that such laboratories
shall analyze all samples submitted by EPA pursuant to the QAPP
for quality assurance monitoring. Owner/Operators shall ensure
that the laboratories they utilize for the analysis of samples
taken pursuant to this Decree perform all analyses according to
accépted EPA methods. Owner/Operators shall submit to EPA the
selected laboratory's{ies') Quality Assurance Program Plan
{QAPP) and their qualifications, which shall include, at a
minimum, previous ceftifications, Performance Evaluatignn(fE)
results, equipment lists and personnel resumes.

Owner/Operators shall ensure that all laboratcries used for
analysis of samples taken pursuant to this Consent Decree
participate in an EPA or EPA-equivalent QA/QC program.
Owner/Operators shall ensure that all field methodologies
utilized in collecting samples for subsequent analysis pursuant
to this Decree will be conducted in accordance with the

procedures set forth in the QAPP approved by EPA. At the
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request ogPA, Owner/Operators shall conduct one or moré
audits of the selected laboratory(ies) to verify anaiytical
capability and compliance with the QAPP. Auditors shall
conduct lab audits during the time the laboratory(ies) is
analyzing samples collected pursuant to this Consent Decree.
The lab audit shall be conducted according to procedures
available from the QA Branch. Audit reports shall be submitted
to the EPA Project Coordinator and the State Project
Coordinator within fifteen (15) days of completion of the
audit. The Owner/Operators shall report serious deficiencies,
including all those which adversely impact data gquality,
reiiability or accuracy, and take action to correct such
deficiencies within twenty-four (24) hours of the time the
Owner/Operators knew or should have known of the deficiency.
81. Upon request, the Owner/Operators shall allow
split or duplicate samples to be taken by EPA or their
authorized representatives. Owner/Operators shall notify EPA
and the State not less than 30 days in advance of any sample
collection activity unless shorter notice is agreed to by EPA
and the State. In addition, EéA and the State shall have the
right to take any additional samples that they deem necessary.
Upon reguest, EPA and the State shall allow the Owner/Operators

to take split or duplicate samples of any samples it takes as
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part of the Plaintiffs’ oversight of the OwnerXOperatoré'
implementation of the Source Control Remedial Action.

82. Owner/Operators shall submit to EPA and the
State copies of the validated results of all sampling and/or
tests or other data, validated as required by the approved
Field Sampling Plan, SAP, or QAPP, obtained or generated by or-
on behalf of Owner/Operators with respect to the implementation
of this Consent Decree unless EPA and the State agree
otherwise.

83. Notwithstanding any provision of this Consent
Decree, the United States and the State hereby retain all of
their information gathering and inspection authorities and
rights, including enforcement actions related thereto, under
CERCLA, RCRA, HSCA, and any other applicable statutes or
regulations.
' X. ACCESS AND INSTITUTIONAL CONTROLS

84, 1If the Site, or any other property where access
and/or land/water use restrictions are needed to implement this
Consent Decree, 1s owned or controlled by any of the
Owﬁer/Operators, such Owner/Operators shall:

a. provide the United States (including EPA),
PADEP, owner/operators other than those who own or control the

property, the 0OGDs, and the contractors and representatives of
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the foregolng, access at all reasonable times to the Site and
to any other property to which access ana/or land/water use
restrictions is required for the implementation of response ‘
actions at the Site, to the extent access to the property is
controlled by the Owner/Operators, for the purposes of
conducting any activity related to this Site, including, but
not limited to:

i. Monitoring the Source Control or
Groundwater Remedial Action;

ii. Verifying any data or information submitted
to the United States and the State;

iii. Conducting investigations relating to
centamination at or near the Site:

iv. Obtaining samples:

v. Assessing the need for, planning, or
implementing additional response actions at or near the Site;

vi. Inspecting and copying records, operating
legs, contracts, or other documents maintained or generated by
Owner/Operators or their agents, consistent with Section XXVI;

vii. Assessing Owner/Operators' compliance with
this Consent Decree; and

viii. Determining whether the Site or other

property is being used in a manner that is prohibited or
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restricte’or that may need to be prohilbited or restricted, by
or pursuant to this Consent Decree;

b. commencing on the date of lodging of this Consent
Decree, refrain from using the Site, or such other property, in
any manner that would interfere with or adversely affect the
integrity or protectiveness of the remedial measures to be
implemented at this Site. For purposes of this Consent Decree,
the uses of the Site (to the extent such uses are the same in
scope as the uses as of May 6, 1999) shall not be deemed a use
that would interfere with or adversely affect the integrity or
protectiveness of the remedial measures to be implemented at
this Site; and

c. 1if EPA so requests, execute and record in the.
Recorder of Deeds Office of Adams County, Commonwealth of
Pennsylvania, an easement, running with the land, that (i)
grants a right of access for the purpose of conducting any
activity related to this Site including, but not limited to,
those activities listed in subparagraph a. of this Paragraph of
this Consent Decree, and (ii) with regard to the Landfill,
grants the right to enforce the land/water use restrictions
listed in subparagraph b. of this paragraph of this Consent
Decree, or other restrictions that EPA determines are necessary

to implement, ensure non-interference with, or ensure the
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protective@ss of the remedial measuresl!o be performed
pursuant to this Consent Decree. Such Owner/Operators shall
grant the access rights and the rights to enforce the
land/water use restrictions to one or more of the following
persons as determined by EPA: (i) the United States, on behalf
of EPA, and its representatives, (ii) the State and its
representatives, (iii) the Original Generator Defendants and
their representatives, (iv) owner/operators other than those
who own or control the project; and/or (v) other appropriate
grantees. Such Owner/Operators shall, within 45 days of EPA’s
request for such an easement, submit to EPA for review and
appfoval with respect to such property:

i. A draft easement, in substantially the form
attached hereto as Appendix B, that is enforceable
under the laws of the Commonwealth of Pennsylvania,
free and clear of all prior liens and encumbrances
(except as approved by EPA)}, and acceptable under
the Attorney General's Title Regulations promulgated
pursuant to 40 U.S.C. § 255; and

ii. a current title commitment or report
prepared in accordance with the U.S. Department of
Justice Standards for the Preparation of Title

Evidence in Land Acquisitions by the United States
{(1870) (the "Standards").

Within 15 days of EPA's approval and acceptance of the
easement, such Owner/Operators shall update the title search
and, if it is determined that nothing has occurred since the

effective date of the commitment or report to affect the title
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adversely, record the easement with the Recorder of Dgeds
Office of Adams County. Within 30 days of recording the
easement, such Owner/Operators shall provide EPA with final
title evidence acceptable under the Standards, and a certified
copy of the original recorded easement showing the clerk's
recording stamps.

85. To the extent that the Site or any other
property to which access and/or land/water use restrictions are
needed for the implementation of this Consent Decree is owned
or controlled by persons other than Owner/Operators,
Owner/Operators shall use best efforts to secure from such
peréons:

a. an agreement to provide access thereto for
Owner/Operators, as well as for the United States on
behalf of EPA, and the State, as well as their
representatives (including contractors), for the purpose
of conducting any activity related to this Consent Decree
including, but not limited to, those activities listed in
Paragraph 84{a) of this Consent Decree;

b. an agreement, enforceable by the Owner/Operators
and the United States, to abide by the obligations and
restrictions established by Paragraph 84 (b) of this

Consent Decree, or that are otherwise necessary to
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implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be éerformed
pursuant to this Consent Decree; and

c. if EPA requests, the execution and recordation
in the Recorder of Deeds Office of Adams County,
Commonwealth of Pennsylvania, of an easement, running
with the land, that (i) grants a right of access for the
purpose of conducting any activity related to this
Consent Decree including, but not limited to, those
activities listed in Paragraph 84{a) of this Consent
.Decree, and (ii) with regard to the Landfill, grants the
right to enforce the land/water use restrictions listed
in Paragraph 84 (b) of this Consent Decree, or other
restrictions that EPA determines are necessary to
implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed
pursuant to this Consent Decree. The access rights
and/or rights to enforce land/water use restrictions
- shall be granted to one or more of the following persons
as determined by EPA: (i)’the United States, on behalf of
EPA, and its representatives, (1i} the State and its
representatives, ({(iii) the Original Generator Defendants

and their representatives, (iv) the Owner/Operators,



and/o! (v) other appropriate grantees. Within 45'days of
EPA’s request for such easement, Owner/Operators shall
submit to EPA for review and approval with respect to
such property:

i. A draft easement, in substantially the form
attached hereto as Appendix B, that is enforceable
under the laws of the Commonwealth of Pennsylvania, -
free and clear of all prior liens and encumbrances ’
(except as approved by EPA), and acceptable under
the Attorney General's Title Regulations promulgated
pursuant to 40 U.S.C. § 255; and

ii. & current title commitment or report

prepared in accordance with the U.S5. Department of

Justice Standards for the Preparation of Title
Evidence in Land Acguisitions by the United States
(1970) (the "Standards").

Witﬁin 15 days of EPA's approval and acceptance of the
easement, Owner/Operators shall update the title search and, if
it is determined that nothing has occurred since the effective
date of the commitment or report to affect the title adversely,
the easement shall be recorded with the Recorder of Deeds
Office of Adams County. Within 30 days of the recording of the
easement, Owner/Operators shall provide EPA with final title
evidence acceptable under the Standards, and a certified copy
of‘the original recorded easement showing the clerk's recording
stamps. For purposes of this Paragraph, "best efforts" includes
the payment of reasonable sums of money in consideration of

access, access easements, land/water use restrictions, and/or
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restrictive easements. ff any access or land/water use
restriction agreements required by subpafagraphs a. or b. of
this Paragraph of this Consent Decree are not obtained within
45 days of the date of entry of this Consent Decree, or any
access easements oOr restrictive easements required by
subparagraph c. of this Paragraph of this Consent Decree are
not submitted to EPA in draft form within 45 days of the date
of EPA’s request for such easement, Owner/Operators shall
promptly notify the United States in writing, and shall include
in that notification a summary of the steps that
Owner/Operators have taken to attempt to comply with this
Pafégxaph of this Consent Decree. The United States may, as it
deems appropriate, assist Owner/Operators in obtaining access
or land/water use restrictions, either in the form of
contractual agreements or in the form of easements running with
the land. Owner/Operators shall reimburse the United States in
accordance with the procedures in Section XVII {Reimbursement
of Response Costs), for all costs incurred, direct or indirect,
by the United States in obtaining such access and/or land/water
use restrictions including, but not limited to, the cost of
attorney time and the amount of monetary consideration paid or
just compensation.

86. If EPA determines that land/water use
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restrictions in the form of state or local laws, regulations,
ordinances or other governmental controls are needed to
implement the remedy selected in the OUl ROD, as amended,
ensure the integrity and protéctiveness thereof, or ensure non-
interference therewith, Owner/Operators (or such Related
Keystone Party owning or controlling such property) shall
cooperate with EPA's and the State's efforts to secure such
governmental controls. Notwithsténding any provision of this
Consent Decree, the United States and the State retain all of
their access authorities and rights, including enforcement
authorities related thereto, under CERCLA, RCRA, and any other
appiicable statute or regulations.
XI. REPORTING REQUIREMENTS

87. In addition to any other requirement of this
Consent Decree, Owner/Operators shall submit to EPA and the
State five (5) copies each of written bi-monthly (i.e., every
other month) progress reports that: (a) describe the actions
which have been taken toward achieving compliance with this
Consent Decree during the previous period; (b) include a
summary of all results of sampling and tests and all other data
received or generated by Owner/Operators or their contractors
or agents in the previous period; (c¢) identify all Work plans,

plans, and other deliverables required by this Consent Decree



completedgd submitted during the previous period; (d)
describe all actions, including, but not limited to, data
collection and implementation of Work plans, which are
scheduled for the next period; and provide other information
relating to the progress of construction, including, but not
limited to, critical path diagrams, Gantt charts, and Pert
charts; (e) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the Source
Control Remedial Action, and a description of efforts made to
mitigate those delays or anticipated delays; (f) include any
modifications to the Work plans or other schedules that
Owner/Operators have proposed to EPA or that have been approved
by EPA; and (g} describe all activities undertaken in suppért
of the Commpnity Relations Plan during the previous month and
those to be undertaken in the next period. Owner/Operators
shall submit these progress reports to EPA by the tenth day of
each alternate month following the entry of this Consent Decree
until EPA notifies the Owner/Operators pursuant to Section XV
(Certifications of Completion). If requested by EPA or the
State, the Owner/Operators shall also provide briefings for EPA

and the State to discuss the progress of the Source Control

Remedial Action.
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,8. The Owner/Operators shg notify EPA o‘f any
change in the schedule described in the progress reports for
the performance of any activity, including, but not limited to,
implementation of Work plans, no later than seven (7) days
prior to the performance of the activity. Notwithstanding the
foregoing, the Owner/Operators shall notify EPA of any change_'
in the schedule described in the progress reports for the
performance of data collection no later than thirty (30) days
prior to the performance of such activity.

89. Upon the occurrence of any event during
performance of the Source Control Remedial Action that
Owﬁer/Operators are required to report pursuant to Section 103
of CERCLA or Section 304 of the Emergency Planning and
Community Right-to-Know Act (EPCRA), Owner/Operators shall
orally notify the EPA Project Coordinator or the AlteénéLé EPA
Project Coordinator (in the event of the unavailability of the
EPA Project Coordinator), or, in the event that neither the EPA
Project Coordinator or Alternate EPA Project Coordinator is
avalilable, the EPA Region III Hotline at (215) 566-3255. These
reporting requirements are in addition to the reportiﬁg )
required by CERCLA § 103 or EPCRA § 304.

90. Within twenty (20) days of the onset of such an

event, Owner/Operators shall furnish to the United States a
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written report, signed by the Owner/Operators' Project
Coordinator setting forth the events which occurred énd the
measures taken, and to be taken, in response thereto. Within
thirty (30) days of the conclusion of such an event,
Owner/Operators shall submit a report setting forth all actions
taken in response thereto.

91. Owner/Operators shall submit to EPA seven (7)
copies of all plans, reports, and data required by the Source
Control Remedial Design, the Source Control Remedial Action
Work Plan, or any other approved plans in accordance with the
schedules set forth in such plans. EPA shall place two copies
of such plans, reports and data in each of the two document
repositories. Owner/Operators shall simultaneocusly mail or
otherwise provide two copies of such plans, reports and data to
PADEP.

92. All reports and other documents submitted by
Owner/Operators to EPA {(other than the progress reports
referred to above) which purport to document Owner/Operators'
compliance with the terms of this Consent Decree shall be
signed by the Owner/Operators"Duly Authorized Representative.

XII. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS
93. After review of any plan, report or other item

which is required to be submitted for approval pursuant to this
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Consent Dec’ae, EPA, after reasonable opportunity for review
and comment by the State, shall: (a) approve, in whole or in
part, the submission; (b) approve the submission upon specified
conditions; (c) modify the submission to cure the deficiencies;
{d) disapprove, in whole or in part, the submission, directing
that the Owner/Operators modify the submission; or (e) any
combination of the above. However, EPA shall not modify a
submission without first providing Owner/Operators at least one
notice of deficiency and an opportunity to cure within twenty-
one (21) days, or such other time as specified by EPA in the
notice, except where to do so would cause serious disruption to
the‘Source Control Work, or where previous submission(s) have
been disapproved due to material defects and the deficiencies
in the submission under consideration indicate to EPA a bad
faith lack of effort to submit an acceptable deliverable.

84. In the event of approval, apéroval upon
conditions, or modification by EPA, pursuant to the foregoing
Paragraph, subparts (a), (b}, or (c), Owner/Operators shall
proceed to take any action required by the plan, report, or
otﬁer item, as approved or modified by EPA subject only to
their right to invoke the Dispute Resolution procedures set
forth in Section XXI (Dispute Resolution) with respect to the

modifications or conditions made by EPA. In the event that EPA
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modifies the submission to cure the deficiencies pursuant to
the foregoing Paragraph, and the submissién has a materiai
defect, EPA retains its right to seek stipulated penalties, as
provided in Section XXII (Stipﬁlated Pgnalties).

85. Upon receipt of a notice of disapproval pursuant
to Paragraph $93(d), Owner/Operators shall, within fourteen (14)
days, correct the deficiencies and resubmit the plan, report,
or other item for approval. Any s&ipulated penalties
applicable to the submission, as provided in Section XXII,
{(Stipulated Penalties) shall accrue during the fourteen (14)
day period, but shall not be payable unless the resubmission is
disépproved or modified due to a material defect as provided in
Paragraphs 23(c) and (d).

96. Notwithstanding the receipt of a notice of
disapproval pursuant to Paragraph 93(d), Owner/Operators shall
proceed, at the direction of EPA, to take any action required
by any non-deficient portion of the submission. Implementation
of any non-deficient portion of a submission shall not relieve
Owner/Operators of any liability for stipulated penalties under
Section XXII (Stipulated Penalties). -

97. In the event that a resubmitted plan, report or
other item, or portion thereof, is disapproved by EPA, EPA may

again require the Owner/Operators to correct the deficiencies,
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in accordance with the preceding Paragraphs. EPA also retains
the right to modify or develop the plan, report or other item.
Owner/Operators shall implement any such plan, report, or item
as modified or developed by EPA, subject only to their right to
invoke the procedures set forth in Section XXI (Dispute
Resolution).

98. If upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect,
Owner/Operators shall be deemed to have failed to submit such
plan, report, or item timely and adequately unless the
Owner/Operators invoke the dispute resolution procedures set
forth in Section XXI (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The provisions of Section
XX1I (Dispute Resolution) and Section XXII ({Stipulated
Penalties) shall govern the implementation of ;he Work and
accrual and payment of any stipulated penalties during Dispute
Resolution. If EPA’s disapproval or modification is upheld,
stipulated penalties shall accrue for such violations from the
date on which the original submission was originally required,
as provided in Section XXII (Stipulated Penalties). )

99. All plans, reports, and other items required to
be submitted to EPA under this Consent Decree shall, upon

approval or modification by EPA, be enforceable under this
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Consent Decree. 1In the event EPA approves or modifies a
porticn of a plan, report, or other item required to be -
submitted to EPA under this Consent Decree, the approved or
modified portion shall be enforceable under this Consent
Decree.
XIII. PROJECT COORDINATORS
100. The EPA Project Coordinator and Alternate

Project Coordinator for this Site are:

EPA Proiject Coordinator:

Kelley Chase [3HS21]

U.S8. Environmental Protection Agency
1650 Arch Street
Philadelphia, PA 19103
(215) 814-3124 (phone)

{(215) B814-3002 (telefax)

EPA Alternate Project Coordinator:
Ruth Scharr [3HS22]
U.S. Environmental Protection Agency
1650 Arch Street
Philadelphia, PA 19103
{215) 814-31%1 (phone)
(215) 814-3002 (telefax)
Owner/Operators have designated Stephen T. Joyce as their
Project Coordinator. 1If a Project Coordinator initially
designated is changed, Owner/Operators shall utilize the
procedures set forth in Section VII to advise EPA and to
obtain acceptance or disapproval of EPA. The Owner/Operators’

Project Coordinator shall have the technical expertise
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sufficient to adequately oversee all aspects of the Sourée
Control Remedial Action. The Owner/Operators’ Project
Coordinator shall not be an attorney for any of the
Owner/Operators in this matter. The Owner/Operators' Project
Coordinator may assign other representatives, including other
contracters, to serve as a Site representative for oversight of
performance of daily operations during remedial activities.

101. Plaintiffs may designate other
representatives, including, but not limited to, EPA and state
employees, and federal and state contractors and consultants,
to observe and monitor the progress of any activity undertaken
pufsuant to this Consent Decree. EPA's Project Coordinator and
Alternate Project Coordinator shall have the authority lawfully
vested in a Remedial Project Manager (RPM) and an On-Scene
Coordinator (OSC) by the National Contingency Plan, 46 é:f.R.
Part 300. In addition, EPA's Project Coordinator and Alternate
Project Coordinator shall have authority, consistent with the
Naticonal Contingency Plan, to halt any Source Control Remedial
Actien required by this Consent Decree and to take any
necessary response action when s/he determines that conditions
at the Site constitute an emergency situation or may present an
immediate threat to public health or welfare or the environment

due to release or threatened release of a hazardous substance
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under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

102. EPA's Project Coordinator and tﬁe
Owner/Operators' Project Coordinator will confer, at a minimum,
on a monthly basis.

XIVv. ASSURANCE OF ABILITY TO COMPLETE THE
SQURCE CONTROL WORK

103. One or more of the QOwner/Operators have for
the current year demonstrated, and shall continue to
demonstrate annually, their ability to complete the Source
Control Work and to pay all claims that arise from the
performance of the Source Control Work. Following the entry of
this Consent Decree, and each year thereafter until EPA issues
a Certification of Completion of the Remedial Action pursuant
to Section XV of this Consent Decree, one or more of the
Owner/Operators shall submit to the United States and the
Commonwealth audited financial statements within ninety (90} of
the close of its respective fiscal years. The financial
information to be submitted shall at a minimum demonstrate
that one or more of the Owner/Operators have a net worth of not
less than $1,000,000,000 and a'debt to equity ratio ofuﬁét more
than 4.0. The company will certify that ninety percent (90%)
of the assets are located in the United States.

104. In the event that one or more of the
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Owner/Operators are unable to make a demonstration as réquired
in the foregoing Paragraph within ninety (90) days of the close
of their respective financial years, and subject to the
provisions in Section V, Paragraph 32.C, one or more of the
Owner/Operators shall establish and maintain financial security
in the amount of $ 7.5 million in one or more of the following’
forms:

{a) A surety bond guaranteeing performance of the
Source Control Work:

(b} One or more irrevocable letters of credit
equaling the total estimated cost of the Source Control Work:

{c) A trust fund;

{(d} A guarantee to perform the Source Control Work
by a third party that fulfills the requirements of the
foregoing Paragraph.

105. ' If Owner/Operators can show that the
estimated cost to complete the remaining Source Control Work
has diminished below the amount set forth in Paragraph 104
above after entry of this Consent Decree, Owner/Operators may
suﬁmit a proposal for such reduction to EPA in accorda;;é with
the requirements of this Section, and may reduce the amount of
the security upon approval by EPA. In the event of a dispute,

Owner/Operators may reduce the amount of the security in
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accordance with the final administrative or judicial decision
resolving the dispute. |

106. Owner/Operators may change the form of
financial assurance provided ﬁnder thi; Section at any time,
upon notice to and approval by EPA, provided that the new form
of assurance meets the requirements of this Section. 1In the
event of a dispute, Owner/Operators may change the form of the
financial assurance only in accordénce with the final
administrative or judicial decision resolving the dispute.

Xv. CERTIFICATIONS OF COMPLETION

107. Completion of the Source Control Remedial

Action. Within ninety (90) days after Owner/Operators conclude
that the Source Control Remedial Action has been completed and
the Source Control Performance Standards have been attained,
Owner/Operators shall schedule and conduct a pre-certification
inspection to be attended by Owner/Operators and the EPA. 1If,
after the pre-certification inspection, the Owner/Operators
still believe that the Source Control Remedial Action has been
completed and the Source Control Performance Standards have
been attained, they shall submit a written report req&gsiing
certification to EPA for approval, with a copy to the State,
pursuant to Section XII (EPA Approval of Plans and Other

Submissions) within thirty (30) days of the inspection. 1In the
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report, a registered préfessional engineer and the
Owner/Operators’ Project Coordinator shall state that the
Source Control Remedial Action has been completed in full
satisfaction of the requirements of this Consent Decree. The
written report shall include as-built drawings signed and
stamped by a professional engineer. The report shall contain -
the following statement, signed by a Duly Authorized
Representative of the Owner/Operators or the Owner/Operators’
Project Coordinator:

"To the best of my knowledge, after thorough

investigation, I certify that the information

.contained in or accompanying this submission is

true, accurate and complete. I am aware that there

are significant penalties for submitting false

information, including the possibility of fine and

imprisonment for knowing violations."
If, after completion of the pre-certification inspection and
receipt and review of the written report, EPA, after reasonable
opportunity for review and comment by the State, determines
that the Source Control Remedial Action or any portion thereof
has not been completed in accordance with this Consent Decree
or that the Scurce Control Performance Standards have not been
achieved, EPA will notify Owner/Operators in writing of the
activities that must be undertaken by Owner/Operators pursuant

to this Consent Decree to complete the Source Control Remedial

Action and achieve the Source Control Performance Standards.
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EPA may only require Owner/Operators to perform such activities
pursuant to this Paragraph to the extent that such activities
are consistent with the scope of the remedy selected in thé
Source Control Remedial Action as that term is defined in
Paragraphs 55 and 69. If such activities are consistent with
the scope of the remedy selected in the Source Control Remedial
Action, as that term is defined in Paragraphs 55 and ©9, EPA
will set fo;th in the notice a schedule for performance of such
activities consistent with the Consent Decree or require the
Owner/Operators to submit a schedule to EPA for approval
pursuant to Section XII (EPA Approval of Plans and Other
SuSmissions). Owner/Operators shall perform all activities
described in the notice in accordance with the specifications
and schedules established pursuant to this Paragraph, subjéct
to their right to invoke the dispute resolution procedures set
forth in Section XXI (Dispute Resolution).

108. If EPA concludes, based on the initial or
any subsequent report requesting Certification of Completion of
the Source Control Remedial Action and after a reasonable
opportunity for review and comment by the State, that“;hé
Source Control Remedial Action has been performed in accordance
with this Consent Decree and that the Source Control

Performance Standards have been achieved, EPA shall so certify
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109. Completion of the Source Control Work.

in writing to Owner/Operators.

Within ninety (90) days after Owner/Operators conclude that all
phases of the Source Control Work, including Source Control
Operation and Maintenance, have been fully performed,
Owner/Operators shall schedule and conduct a pre—certificatioq'
inspection to be attended by Owner/Operators and the EPA. 1If,
after the pre-certification inspection, the Owner/Operators
still believe that the Source Control Work has been fully
performed, they shall submit a written report requesting
certification to EPA for approval, with a copy to the State,
puréuant to Section XII (EPA Approval of Plans and Other
Submissions) within thirty (30) days of the inspection. In the
report, a registered professional engineer and the
Owner/Operators’ Project Coordinator shall state that’thé-
Source Control Work has been completed in full satisfaction of
the requirements of this Consent Decree. The written report
shall include as-built drawings signed and stamped by a
professional engineer. The report shall contain the following
statement, signed by a Duly Authorized Representative of the
Owner/Operators or the Owner/Operators’ Project Coordinator:

"To the best of my knowledge, after thorough

investigation, I certify that the information

contained in or accompanying this submission is

true, accurate and complete. I am aware that there
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are significant penalties for submitting false

information, including the possibility of fine, and

imprisonment for knowing violations."
If, after completion of the pre-certification inspection and
receipt and review of the written report, EPA, after reasonable
opportunity for review and comment by the State, determines
that the Source Control Work or any portion thereof has not
peen completed in accordance with this Consent Decree, EPA will
notify Owner/Operators in writing of the activities that must
be undertaken by Owner/Operators pursuant to this Consent
Decree to complete the Source Control Work. EPA may only
require Owner/Operators to perform such activities pursuant to
this Paragraph to the extent that such activities are
consistent with the scope of the remedy selected in the Source
Control Work as that term is defined in Paragraphs 55 and 69.
If such activities are consistent with the scope of the remedy
selected in the Source Control Work, as that term is defined in
Paragraphs 55 and 69, EPA will set forth in the notice a
schedule for performance of such activities consistent with the
Consent Decree or require the Owner/Operators to submit a
schedule to EPA for approval pﬁrsuant to Section XII (Eéﬁ
Approval of Plans and Other Submissions). Owner/Operators

shall perform all activities described in the notice in

accordance with the specifications and schedules established
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pursuant to this Paragraph, subject to their right to invoke
the dispute resolution procedures set forth in Section XXI
{Dispute Resolution).

110. If EPA concludes, based on the initial or
any subsequent report requesting Certification of Completion of
the Source Control Work and after a reasonable opportunity fo;‘
review and comment by the State, that the Source Control Work
has been performed in accordance with this Consent Decree and
that the Source Contreol Performance Standards have been
achieved, EPA shall so certify in writing to Owner/Operators.

111. Completion of the Final Remedial Action.

Wheﬁ the Groundwater Remedial Action is completed and any
related Groundwater Performance Standards have been met, it is
contemplated that EPA or any private party performing such
work, as the case may be, will schedule and conduct an
inspection, prepare a final report, and provide certification
by a professional engineer, Project Manager or Remedial Project
Manager that the Groundwater Remedial Action has been
completed.

112. When EPA has issued a Certificatemgf
Completion for both the Source Control Work and the Groundwater

Remedial Action, and ascertained that all Performance Standards

at the Site have been met, EPA shall issue a Certificate of



Completion of the Final Remedial Action. This certification
shall be issued as part of, or concurrentiy with, the lafter of
the Certificate of Completicon of the Source Control Work or the
Certificate of Completion of fhe Groundwater Remedial Action,
and shall constitute the Certification of Completion of the
Final Remedial Action for purposes of this Consent Decree,
including but not limited to, Section XXIII ({(Covenants Not to
Sue by the United States and the $tate). Certification of
Completion of the Final Remedial Action shall not affect
Owner/COperators’ obligations which survive under this Consent
Decree.

113. The State will provide its own
certification of completion of the remedial action pursuant ‘to
HSCA for purposes of Section XXIII (Covenants Not to Sue by
United States and the State), Paragraph 171, that contains the
State’s covenant not to sue when it determines that the
requirements of HSCA have been met.

XvI. EMERGENCY RESPONSE

114. In the event of an action or occurrence
during the performance of the Source Control Remedial Action
which causes or threatens a release of Waste Materials from the

Site that constitutes an emergency situation or may present an

immediate threat to public health or welfare or the
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environment, Owner/Operators shall, subject to the following
Paragraph, immediately take all appropriate action to prevent,
abate, or minimize such release or threat of release, and shall
immediately notify the [EPA's Project Coordinator, or, if the
Project Coordinator is unavailable, EPA's Alternate Project
Coordinator. If neither of these persons is available, the
Owner/Operators shall notify the EPA Region III Hotline at
{215y 814-3255. Owner/Operators shall take such actions in
consultation with EPA's Project Coordinator or other available
authorized EPA officer and in accordance with all applicable
provisions of the health and safety plans, the contingency
plaﬁs, and any other applicable plans or documents developed
pursuant to this Consent Decree. In the event that the
Owner/COperators fail to take appropriate response action to
address the emergency as required by this Section, and EPA gr
the State takes such action instead, Owner/Operators shall
reimburse EPA, or the State as the case may be, all costs of
the response action not inconsistent with the NCP pursuant to
Section XVII (Reimbursement of Response Costs and Natural
Resource Damages and Payment of Penalties). o

115. Nothing in the preceding Paragraph or in
this Consent Decree shall be deemed to limit any authority of

the United States or the State to (a) take all appropriate
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action to protect human health and the environment or to
prevent, abate, respond to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, or (b)
direct or order such action,  or seek an order from the Court,
to protect human health and the environmént or to prevent,
abate, respond to, or minimize an actual or threatened releasg‘
of Waste Material on, at, or from the Site, subject to Section
XXIII (Covegants Not to Sue by United States and the State).

XVII. REIMBURSEMENT OF RESPONSE COSTS AND
NATURAL RESQURCE DAMAGES AND PAYMENT OF PENALTIES

116. Within thirty (30) days of entry of this

Conseﬁt Decree, Owner/Operators shall pay ONE HUNDRED TWENTY-
FIVE THOUSAND DOLLARS ($125,000) to the United States for
Natural Resource Damages, in the form of a certified check -made
payable to “U.S. Department of the Interior” and referencing
Account Number 14X5198 and the Keystone Sanitation Landfill
Superfund Site. The Owner/Operators shall forward their
payments by certified check by certified mail, return receipt
requested, to:

Chief, Division of Finance

U.S. Fish and Wildlife Service

4401 North Fairfax Drive

Arlington, VA 22203

with a copy to:

Mark Barash .
Office of the Regional Solicitor
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United States Department of Interior

One Gateway Center

Suite 612

Newton Corner, MA 02158-2868
and shall reference that the payment 1s for Natural Resource
Damages for resources under the trusteeship of DOI with respect
to the Keystone Sanitation Landfill Superfund Site. A copy of
the check paid pursuant to this subparagraph, and any
accompanying transmittal letter, shall be sent to the United
States as provided in Section XXVIII (Notices and Submissions).

117. Within thirty (30) days of entry of the

Consent Decree, Waste Management shall pay to the EPA Hazardous
Substénce Superfund Two Hundred and Fifty Thousand Dollars
{$250,000) in payment of penalties to resolve the United
States’ claims under Section 106(b) (1) and 107 (c) (3) that Waste
Management failed to comply with the Waste Management .UAQ.
Payment sball be made by FedWire Electronic Funds transfer
{(“EFT” or wire transfer) to the U.S. Department of Justice
account in accordance with current electronic funds transfer
procedures, referencing the Keystone Sanitation Landfill
Supegfund Site and DOJ case number 90-11-2-656A. Payment shall
be made in accordance with instructions provided to the.
Settling Defendants by the Financial Litigation Unit of the
United States Attorney’s Office for the Middle District of
Pennsylvania following lodging of the Consent Decree. Any
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payments received by the Department of Justice after 4:00 P.M.
(Eastern Time) will be credited on the next business.day.
Waste Management shall send notice that such payment has been
made to the United States as specified in Section XXVIII
{Notice and Submissions).

118. Within thirty (30} days of entry of the
Consent Decree, the State shall credit an amount equal to
$38,867.00 against the Keystone Landfill closure bond as
reimbursement of State Past Response Costs. Payments for State
Future Response Costs shall be made in the form of a certified
check. or checks made payable to the “Hazardous Sites Cleanup
Funa" in reimbursement of State Future Response Costs. The
check{s) should reference the Keystone Sanitdtion Landfill Site
and be mailed to the attention of Financial Officer for Bureau
of Land Recycling and Waste Management, Pennsylvania Department
of Environmental Protection, P.0O. Box 8471, Harrisburg, PA
17105-8471.

119. Within thirty (30) days of entry of this
Consent Decree, the State shall credit an amount equal to
$30,000 against the Keystone Léndfill closure bond for State
Natural Resource Damages.

120. Any funds remaining in the Keystone

Landfill closure bond after crediting the State Past Response
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Costs and'State Naturgl Resource Damages shall be credited as
part of the settlement of the State’s claims against the
Owner/Operators at the Adsco Landfill.

121. . Owner/Operators shall reimburse the EPA
Hazardous Substance Superfund for all Federal Future Response
Costs as defined in this Consent Decree that are incurred in a-
manner not inconsistent with the National Contingency Plan.
The United States will send Owner/Operators a bill requiring
reimbursement for Federal Future Response Costs which bill
shall include a cost summary, setting forth direct and indirect
costs. incurred by EPA, DOJ, and their contractors.
Ownérf@perators shall have the right to request, within ten
{(10) days of receipt of such bill, EPA’s supporting cost
documentation for the Federal Future Response Costs itemized in
the bill. The Owner/Operators shall make all payments within
thirty (30) days of Owner/Operators’ receipt of any bill
requiring payment or of the requested supporting cost
documentation, whichever is later, except as otherwise provided
in Paragraph 123. The Owner/Operators shall make all payments
re&uired by this Paragraph in the form of a certified'gr-
cashier’s checks made payable to "EPA Hazardous Substance
Superfund" and referencing the EPA Region and Site/Spill ID

#03L9, the DOJ case number 90-11-2-656A, and the name and
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address of the party making payment. The Owner/Operators shall
send the check(s) to United States Envirénmental Protection
Agency, Region III, Attention: Superfund Accounting, P.0O. Box
360515, Pittsburgh, PA 15251;6515, aqd shall send copies of
the check(s} to the United States as specified in Section
XXVIII (Notices and Submissions) and to the Docket Clerk
(3RCO0}, United States Environmental Protection Agency, Region
ITI, 1650 Arch Street, Philadelphia, PA 19103-2028.

122. Owner/Operators shall reimburse the State for
all State Future Response Costs as defined in this Decree that
are incurred not inconsistent with the National Contingency
Piaﬁ. The State will send Owner/Operators a bill requiring
reimbursement for State Future Response Costs which bill shall
include a cost summary, setting forth direct and indirect costs
incurred by the State and its contractors. Owner/Operators may
request such bills on an annual basis. The Owner/Operators
shall have the right to request, within ten (10) days of
receipt of such bill, PADEP’s supporting cost documentation for
the State Future Response Costs itemized in the bill.
Owner/Operators shall make all payments within thirty (30) days
of Owner/Operators’ receipt of any bill requiring payment,
except as otherwise provided in‘Paragraph 123. The

Owner/Operators shall make all payments required by this
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Paragraph in the form of a certified or cashier’s checks made
payable to the “Hazardous Sites Cleanup Fund” and referencing
the Keystone Sanitation Landfill Superfund Site and the name
and address of the party making payment. The Owner/Operators
shall send the check(s) to Financial Officer for Bureau of Land
Recycling and Waste Management, Pennsylvania Department of
Environmental Protection, P.0O. Box 8471, Harrisburg, PA 17105~
8471.

123. Owner/QOperators may contest payment of any
State or Federal Future Response Costs under Paragraphs 121 and
122 if they believe that (1) the costs involved do not fall
witﬁin the categories of Federal Future Response Costs or State
Future Response Costs defined in this Consent Decree; or (2)
the United States, or the State, as the case may be, has made
an accounting error; or (3) a cost item that is included
represents costs that are incurred in a manner inconsistent
with the NCP. The foregoing objections shall be made in writing
within thirty (30) days of receipt of the bill or the
supporting cost documentation, whichever is later, and must be
sent to the United States (if the United States' accougzihg is
being disputed) or the State (if the State's accounting is
being disputed) pursuant to Section XXVIII (Notices and

Submissions). Any such objection shall specifically identify
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the contegd Future Response Costs ar’the basis for.
objection. In the event of an objection, the Owner/Operators
shall within the thirty (30) day period pay all uncontested
Future Response Costs to the United States or the State, as
appropriate, in the manner described in Paragraphs 121 and 122.
Simultaneously, the Owner/Operators shall establish an
interest-bearing escrow account in a federally-insured, duly
chartered, bank in the State of Pennsylwvania and remit to that
escrow account funds equivalent to the amount of the contested
Future Response Costs. The Owner/Operators shall send to the
United States or the State, as provided in Section XXVIII
(Noiices and Submissions), a copy of the transmittal letter and
check paying the uncontested Future Response Costs, and a copy
of the correspondence that establishes and funds the escroé
account, including, but not limited to, information containing
the identity of the bank and bank account under which the
escrow account is established as well as a bank statement
showing the initial balance of the escrow account.
Simultaneously with establishment of the escrow account, the
Owner/Operators shall initiate the Dispute Resolution
procedures in Section XXI (Dispute Resolution). If the United
States or the State prevails in the dispute, within five (5)

days of the resolution of the.dispute, the Owner/Operators
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shall pay gg sums due (with accrued interest) to the United
States or the State, if State costs are disputed, in the manner
described in Paragraphs 121 or 122. If the Owner/Operators
prevail concerning any aspect of the contested costs, the
Owner/Operators shall pay that portion of the costs (plus
assoclated accrued interest) for which they did not prevail to-
the United States, or the State, if State costs are disputed,
in the manner described in Paragraphs 121 or 122:;
Owner/Operators shall be disbursed any balance of the escrow
account. The dispute resolution procedures set forth in this
Paragraph in cenjunction with the procedures set forth in
Secﬁion XXI (Dispute Resolution) shall be the exclusive
mechanisms for resclving disputes regarding the
Owner/Operators' obligation to reimburse the United States or
the State for its Future Response Costs.

124. In the event that the payments required by
Paragraphs 116 and 117, are not made within thirty (30) days of
the effective date of this Consent Decree or the payments
required by Paragraphs 121 or 122 are not made within thirty
(30) days of the Owner/Operators' receipt of the bill or the
supporting cost documentation, whichever is later,
Owner/Operators shall pay Interest on the unpaid balance. The

Interest on Future Response Costs shall begin to accrue on the
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date of the bill or transmittal of the supporting .cost
documentation, whichever is later. The Interest shail accrue
through the date of the Owner/Operators’ payment. Paymenté of
Interest made under this Paragraph shall be in addition to such
other remedies or sanctions available to Plaintiffs by virtue
of Owner/Operators' failure to make timely payments under this’
Section. The COwner/Operators shall make all payments required
by this Paragraph in the manner described in Paragraphs 116,
117, 121, and 122.

XVIII. PAYMENTS, COST-SHARING, AND REIMBURSEMENTS

125. Cost of Performing ELGE Remedy:

Ownér/Operators shall bear the full cost of implementation of
the ELGE Remedy and the ELGE Remedy Operation and Maintenance,
as defined in this Consent Decree, if it 1s selected by EPA.
126. “Floor”: Regardless of the Source Control Work
performed by Owner/Operators at the Site, if they incur less
than $4.25 million in Qualified Costs (as defined in Paragraph
129) in year 2000 dollars (the “Floor”) at the Site, they shall
make a payment pursuant to the procedures set forth in Section
XV1I, Paragraph 117 (Reimburse&ent of Response Costs to the
United States) for the difference between the total amount of
Qualified Costs and 54.25 million. That payment shall be made

at the time of Certification of Completion of the Source
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Control Wor!.

127. “"Ceiling” and Cost-Sharing for Other

Source Control Remedies: EPA will provide reimbursement and
cost-sharing to the Owner/Operators for Qualified Costs in
excess of $5.75 million in year 2000 dollars incurred in
implementing the Landfill Cap Remedy or the Contingent Remedy"
{(“*Ceiling”), subject to the availability of funds, as set forth
in this Section.

128. In the event that EPA determines, as set
forth in Section VI, that the ELGE Source Control Remedy has
failed, and directs the Owner/Operators in writing to proceed
with the Contingent Remedy, any Qualified Costs incurred by the
Owﬁer!Operators in performing the ELGE Remedy prior to such
written determination by EPA will be counted toward the $5.75
million Ceiling; provided, however, that in the event the
AOwnerfOperators spent more than $5.75 million in Qualified
Costs on the ELGE Remedy before EPA’s written determination
under Section VII that the ELGE Remedy or ELGE Remedy Operation
and Maintenance has failed or will fail, those costs in excess
of'$5.75 million will not be counted towards, or the ésbject
of, the cost-sharing set forth in the following paragraphs.

129. Qualified Costs: Qualified Costs shall

consist only of the following costs:
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(a)for response costs incurred by the
Owner/QOperators at the Site prior to lodéing of this consent
decree, $400,000 shall be deemed to be Qualified Costs. No
other pre-lodging response costs shal% be counted as Qualified
Costs;

{b) for response costs incurred at the Site by the n
Owner/Operators after the date of lodging of this consent
decree, Qualified Costs shall be limited to necessary and
actual direct costs expended not inconsistent with the NCP for
implementation of the Source Control Work selected or approved
by EPA. Qualified Costs shall exclude attorneys fees or costs,
cosfs related to litigation, settlement, or responsible parties
search activities, and other internal or transaction costs.

130. Certification of Qualified Costs: For
purposes of determining whether Owner/Operators have incurred
less than the Floor of $4.25 million, at the time that the
Owner/Operators submit a written report to EPA for
Certification of Completion of the Source Control Work pursuant
to Section XV, Paragraphs 109 and 110, they shall submit
certification of the Qualified Costs expended in perfd?hing the
Source Control Work through the date of the report. For
purposes of determining whether the $5.75 million Ceiling has

been reached, so that EPA will initiate its cost-sharing,
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Owner/Operators may certify their Qualified Costs (1) if EPA
selects the Landfill Cap Remedy, at the time the
Owner/Operators petition for Certification of Completion of-fhe
Landfill Cap Remedy (exclusive of Operation and Maintenance);
or (2) if EPA selecfs the ELGE Remedy but subsequently
determines that it has failed or will fail, at the time EPA
selects a Contingent Remedy. The Owner/Operators may certify
any additional Qualified Costs after the Ceiling has been
reached (1) in increments of no less than $100,000; and (2) no
more frequently than annually thereafter.

131. The Floor of $4.25 million and the Ceiling .
of éS.?S million shall be calculated in year 2000 constant
dollars. Certification of the total amount of Qualified Costs
incurred by the Owner/Operators shall be adjusted to discount
the value of future dollars to year 2000 constant dollars,
using a discount rate of 5 percent per annum.

132. Reimbursement from Site Special Account:
Pursuant to the Consent Decree with the third and fourth party
defendants entered by the Court on September 10, 1999, funds
for Site remediation and the EPA payments under this S;égion
will be made available in a Special Account for the Site (“Site
Special Account”). When the $5.75 million “Ceiling” has been

reached, pursuant to the terms of Paragraphs 127 and 128, the

- 107 -



United States intends to make initial reimbursement from the
portion of the Site Special Account not previously reservéd
under prior consent decrees (“unreserved portion”), subject to
the availability of funds. -The United States represents that
the only previously reserved funds from the Site Special
Account are those funds identified in the Original Generator
Defendants’ Consent Decree.

133. After a Site’Special Account 1is created,
the United States agrees to reimburse the Owner/Operators from
the unreserved portion of that Account at a rate of 100% for
che first $1 million in Qualified Costs in excess of the
Ceiiing incurred by the Owner/Operators in performing the
Landfill Cap Remedy and/or the Landfill Cap Remedy Operation
and Maintenance, or the Contingent Remedy and/or the Contiggent
Remedy Operation and Maintenance.

134. Thereafter, the United States agrees to
reimburse the Owner/Operators from the unreserved portion of

the Site Special Account at a rate of 2/3 to 1/3 (i.e., 2/3 of

the Qualified Costs are to be paid by the United States)
incurred in performing the Landfill Cap Remedy and Landfill Cap
Remedy Operation and Maintenance, or the Contingent Remedy and
Contingent Remedy Operation anthaintenance, until the Site

Special Account is exhausted. .
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!35. Reimbursement for Risk-Sharing for

Innovative Technology: EPA has accepted the Keystone Site into

the innovative technology risk-sharing program. If EPA selects
the ELGE Remedy at the Site, but subsequently determines that
the ELGE Remedy and/or the ELGE Remedy Operation and
Maintenance will not meet and maintain the ELGE Remedy
Performance Standards and requires the Owner/Operators to
implement the Contingent Remedy, then EPA will endeavor to
provide the Owner/Operators with additional funding from EPA
after the Site Special Account is exhausted. EPA will endeavor
to provide such funding, as set forth in Paragraph 136 below,
up to a limit of the sum of § 1,750,000 ($1.75 Million). EPA
will reimburse fifty percent (50%) of the Owner/Operators’
Qualified Costs incurred under the innovative technology risk-
sharing program. '

136. The EPA funds referred to in the foregoing
Paragraphs may be provided, at EPA's election, in the form of
preauthorized mixed funding pursuant to Sections 11l1l(a) (2),
112, and 122(b) (1) of CERCLA, and 40 C.F.R. 307, mixed work,
grants, or other mechanisms. o

137. If EPA determines that the ELGE Remedy has
failed to meet or maintain ELGE Remedy Performance Standards,

Owner/Operators shall account for all Qualified Costs incurred
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Owner;’OperQDrs notice of any claim for which the United States
or the State plans to seek indemnification pursuant to
Paragraph 145.a, and shall consult with Owner/Operators prior
to settlement of any such claim.

146. Owner/Operators waive all claims against
the United States and the State for damages or reimbursement or
for set-off of any payments made or to be made to the United
States or the ‘State, arising from or on account of any
contract, agreement, or arrangement between any one or more of
Owner/Operators and any person for performance of Source
Control Work on or relating to the Site, including, but not
limited to, claims on account of construction delays. In
addition, Owner/Operators shall indemnify and hold harmless .the
United States and the State with respect to any and all claims
for damages or reimbursement arising from or on account of any
contract, agreement, or arrangement between any one or more of
Owner/Operators and any person for performance of Source
Control Work on or relating to the Site, including, but not
limited to, claims on account of construction delays.

147. No later than fifteen (15) days before
commencing any Source Control Remedial Action, Owner/Operators
shall secure, or ensure that their contractors collectively

secure, and shall maintain until the first anniversary of EPA's
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Certifications of Completion of the Source Control Work
pursuant to Paragraph 110 of Section XV (Certifications of
Completion) comprehensive general liability insurance with
limits of five million dollars, combined single limit, and
automobile liability insurance with limits of $500,000,
combined single limit, naming the United States and the State N
as additional insureds. In addition, for the duration of this
Consent Decree, Owner/Operators shall satisfy, or shall ensure
that their contractors or subcontractors satisfy, all
applicable laws and regulations regarding the provision of
Worker's Compensation insurance for all persons performing the
Souéce Control Work on behalf of Owner/Operators in furtherance
of this Consent Decree. Prior to commencement of the Source
Control Work under this Consent Decree, Owner/Operators: shall
provide to EPA certificates of such insurance and a coﬁy'gf
each insurance policy. Owner/Operators shall resubmit such
certificates and copies of policies each year on the
anniversary of the effective date of this Consent Decree., If
Owner/Operators demonstrate by evidence satisfactory to EPA
that any contractor or subcontractor maintains insurance
equivalent to that described above, or insurance covering the
same risks but in a lesser amount, then, with respect to that

contractor or subcontractor, Owner/Operators need provide only
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that portion of the insurance described above which is not
maintained by the contractor or subcontractor. The‘
Owner/Operators also may satisfy the provisions of this
Paragraph if they submit to EPA for approval one of the
financial assurance mechanisms of Section XIV (Assurance of
Ability to Complete Source Control Work) in at least the
amounts stated in this Paragraph.
XX. FORCE MAJEURE

148. "Force majeure," for purposes of this
Consent Decree, is defined as any event arising from causes
beyond the control of the Owner/Operators, of any entity
coﬁtrolled by Owner/Operators, or of Owner/Operators'
contractors, that delays or prevents the performance of any
obligation under this Consent Decree despite Owner/Operators'
best efforts to fulfill the obligation. The requirement that
the Owner/Operators exercise "best efforts to fulfill the
obligation" includes using best efforts to anticipate any
potential force majeure event and best efforts to address the
effects of any potential force majeure event (a) as it is
occurring, and {b) following thé potential force majeﬂ;e_event,
such that the delay is minimized to the greatest extent
possible. "Force Majeure" does not include financial inability

to complete the Source Control Work, a failure to attain the
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Performance Standards, or increased costs. "Delay"” for
purposes of this Section may mean a permanent inability to
perform, if Owner/Operators otherwise satisfy the requirements
of this Section and demonstrate that the delay is permanent.
149, If any event occurs or has occurred that
may delay the performance of any obligation under this Consent
Decree, whether or not caused by a force majeure event, the
Owner/Operators shall notify orally EPA's Project Coordinator
or, in his or her absence, EPA's Alternate Project Coordinator
within forty-eight (48) hours of when Owner/Operators first
knew that the event might cause a delay. Within ten (10) days
theieafter, Owner/Operators shall provide in writing to EPA an
explanation and description of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be
tdken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or
mitigate the delay or the effect of the delay:; the
Owner/Operators' rationale for attributing such delay to a
force majeure event if they intend to assert such a claim; and
a séatement as to whether, in the opinion of the T
Owner/Operators, such event may cause or contribute to an
endangerment to public health, welfare or the environment. The

Owner/Operators shall include with any notice all available

- 117 -



documentation supporting their claim that the delay was
attributable to a force majeure. Failure‘to comply with the
above requirements shall preclude Owner/Operators from
asserting any claim of force majeure for that event for the
period of time of such failure to comply, and for any
additional delay caused by such failure. Owner/Operators shall
be deemed to know of any circumstance of which Owner/Operators,
any entity controlled by Owner/Operators, or Owner/Operators'
contractors knew or should have known.

150. If EPA, after a reasonable opportunity for
review and comment by the State, agrees that the delay or
anticipated delay is attributable to a force majeure event, the
time for performance of the obligations under this Consent
Decree that are affected by the force majeure event will be
extended by EPA, after a reasonable opportunity for review and
comment by the State, for such time as is necessary to complete
those obligations. An extension of the time for performance of
the obligations affected by the force majeure event shall not,
of itself, extend the time for performance of any other
obligation. If EPA, after a reasonable opportunity for review
and comment by the State, does not agree that the delay or
anticipated delay has been or will be caused by a force majeure

event, EPA will notify the Owner/Operators in writing of its
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decision. ,f EPA, after a reasonable opportunity for review
and comment by the State, agrees that the delay is attribitable
to a force majeure event, EPA will notify the Owner/Operators
in writing of the length of the extension, if any, for
performance of the obligations affected by the force majeure
event.

151. I1f the Owner/Operators elect to invoke the
dispute resolution procedures set forth in Section XXI (Dispute
Resolution), they shall do so no later than fifteen (15) days
after receipt of EPA's notice. In any such proceeding,
Owner/Operators shall have the burden of demonstrating by a
pre@onderance of the evidence that the delay or anticipated
delay has been or will be caused by a force majeure event, that
the duration of the delay or the extension sought was or will
be warranted under the circumstances, that best efforts were
exercised to avoid and mitigate the effects of the delay, and
that Owner/Operators complied with the requirements of
Paragraphs 149, above. 1If Owner/Operators carry this burden,
the delay at issue shall be deemed not to be a violation by
Owner/Operators of the affected obligation of this Consent

Decree identified to EPA and the Court.

XXI. DISPUTE RESOLUTION

152. Unless otherwise expressly provided for in
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this Consggg Decree, the dispute resolution procedures of this
Section shall be the exclusive mechanism to resolve dispufes
arising under or with respect to this Consent Decree. However,
the procedures set forth in this Section shall not apply to
actions by the United States to enforce obligations of the
Owner/Operators that have not been disputed in accordance with-
this Section. There shall be no dispute resolution or any
other judicial review of (1} EPA’s selection of a Contingent
Remedy; (2) any decision by EPA not to amend the OUl ROD to
select ELGE as a remedial alternative at the Site; (3) any
refusal or failure by EPA to declare failure of the ELGE Remedy
and}or ELGE Operation and Maintenance; (4) any other matters
for which this Decree expressly states there will be no
judicial review. The Owner/Operators may use the procedureé in

this Section to dispute, inter alia, any determination by EPA

that the ELGE Remedy and/or ELGE Remedy Operation and
Maintenance has failed or will fail to meet or maintain the
ELGE Performance Standards. The dispute resolution procedures
(and any related obligations) as set forth in this Section
shall apply only to the Owner/Operator who initiates these
procedures.

153. Any dispute which arises under or with

respect to this Consent Decree, shall in the first instance be
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that positlon and all supporting documentation relied upon by
EPA. EPA's Statement of Position shall include a stétement as
to whether formal dispute resolution should proceed under-
Paragraph 155 or 156. Within twenty (20) days after receipt of
EPA's Statement of Position, Owner/Operators may submit a
Reply.

c. If there is disagreement between EPA and the
Owner/Operators as to whether dispute resclution should proceed
under Paragraph 155 or 156, the parties to the dispute shall
follow the procedures set forth in the Paragraph determined by
EPA to be applicable. However, if the Owner/Operators
ultimately appeal to the Court to resolve the dispute, the
Court shall determine which Paragraph is applicable in
accordance with the standards of applicability set forth in
Paragraphs 155 and 156.

155. Formal dispute resolution for disputes
pertaining to the selection or adequacy of any response action
and all other disputes that are accorded review on the
administrative record under applicable principles of
administrative law shall be cogducted pursuant to the o
procedures set forth in this Paragraph. For purposes of this
Paragraph, the adequacy of any response action includes,

without limitation: (1) the adequacy or appropriateness of
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o e
plans, procedures to implement plans, or any other item§
requiring approval by EPA under this Consent Decree; (2) the
adequacy of the performance of response actions taken pursuant
to this Consent Decree; and (3) EPA’s determination that the
ELGE Remedy and/or ELGE Operation and Maintenance, if selectsd
by EPA, have failed to meet ELGE Performance Standards.

Nothing in this Consent Decree shall be construed to allow any
dispute by Owner/Operators regarding the validity of the ROD's
and/or ROD Amendments’ provisions.

a. An administrative record of the dispute shall be
maintained by EPA and shall contain all statements of positicn,
inciuding supporting documentation, submitted pursuant to this
Section. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the
_dispute.

b. The Director of the Hazardous Sites Cleanup
Division, EPA Region III, will issue a final administrative
decision resolving the dispute based on the administrative
record described in Paragraph 155.a. This decision shall be
bigding upon the Owner/Operators, subject only to the ;;éht e
seek judicial review pursuant to Paragraph 155.c. and d.

c. Any administrative decision made by EPA pursuant

to Paragraph 155.b. shall be reviewable by this Court, provided
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that a motion for judicial review of the decision is filed by
the Owner/Operators with the Court and served upon all Parties
within thirty (30) days of receipt of EPA's decision. The
motion shall include a description of the matter in dispute,
the efforts made by the Parties to resolve it, the relief
requested, and the schedule, if any, within which the dispute =
must be resolved to ensure orderly implementation of this
Consent Decree. The United States may file a response to
Owner/Operators' motion.

d. In proceedings on any dispute governed by this
Paragraph, Owner/Operators shall have the burden of
deménstrating that the decision of the Director of the
Hazardous Sites Cleanup Division, EPA Region III, is arbitrary
and capricious or otherwise not in accordance with law.
Judicial review of EPA's decision shall be on the
administrative record compiled pursuant to Paragraph 155.a.

156. Formal dispute resolution for disputes that
neither pertain to the selection or adequacy of any response
action nor are otherwise accorded review on the administrative
record under applicable principles of administrative l;;; shall
be governed by this Paragraph.

a. Following receipt of Owner/Operators' Statement

of Position submitted pursuant to Paragraph 154, the Director
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of the Hazardous Sites Cleanup Division, EPA Region III, will
issue a final decision resolving the dispute. The Directér's
decision shall be binding on the Owner/Operators unless, witﬁin
thirty (30) days of receipt of the decision, the
Owner/Operators file with the Court and serve on the Parties a
motion for judicial review of the decision setting forth the
matter in dispute, the efforts made by the Parties to resolve
it, the relief requested, and the schedule, if any, within
which the dispute must be resolved to ensure orderly
implementation of the Consent Decree. The United States may
file a response to Owner/Operators' motion.

— b. Notwithstanding Paragraph 21 of Section I
{Background) of this Consent Decree, judicial review of any
dispute governed by this Paragraph shall be governed by
applicable principles of law.

157. The invocation of formal dispute resolution
procedures under this Section shall not extend, postpone, or
affect in any way any obligation of the Owner/Operators under
this Consent Decree unless EPA or the Court agrees otherwise.
Stipulated penalties with respect to the disputed mattg;-shall
continue to accrue but payment shall be stayed pending
resolution of the dispute as provided in Paragraph 161.

Notwithstanding the stay of payment, stipulated penalties shall
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accrue from the first day of non-compliance with any applicable
provision of this Consent Decree. In the event that tbe'A
Owner/Operators do not prevail on the disputed issue,
stipulated penalties shall be ;ssessed and paid as provided in
Section XXII (Stipulated Penalties}.

XXIT. STIPULATED PENALTIES

158. Subject to Section V, Paragraph 32.C above,
Owner/Operators shall be liable fo% stipulated penalties in the
amounts set forth in this Section to the United States and the
State for failure to comply with the reguirements of this
Consent Decree specified below, unless excused under Section XX
(Fo;ce Majeure). "Compliance" by Owner/Operators shall include
completion of the activities under this Consent Decree or any
Work Plan or other plan approved under this Consent Decree
identified below in accordance with all applicable requirements
of law, this Consent Decree, and any plans or other documents
approved by EPA pursuant to this Consent Decree and within the
specified time schedules established by and approved under this
Consent Decree.

159. a. The following stipulated penaizi;s
shall accrue per violation per day for any noncompliance
identified in Subparagraph b:

Penalty Per Violation - Period of Noncompliance
Per Day
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$ 4,000 lst through 14th day
7,500 15th through 30th day
10,000 31st day and beyond

b. Failure to comply with requirements of Section
VII (Performance of the Source Control Work by
Owner/Operators), exclusive of Paragraph 49 through 50, Section
VIII (Remedy Review), Section IX (Quality Assurance, Sampling, ~
and Data Analysis), Section XII (EPA Approval of Plans and
Other Submissions), and Section XVI (Emergency Response).

160. a. The following stipulated penalties
shall accrue per violation per day for any noncompliance

identified in Subparagraph b:

Penalty Per Violation Period of Noncompliance
Per Day
$ 800 1st through 14th day
1,000 15th through 30th day
2,500 . 30th day and beyond

b. All réquirements of this Consent Decree tﬁa£ are
not identified in Paragraph 159(b) of this Consent Decree,
including violations of Section VII ({(Performance of the Source
Control Work by Owner/Operators), Paragraph 49 through 50.

1el. All penalties shall begin to accrue on the
day after the complete performance is due or the day a
violation occurs, and shall continue to accrue through the

final day of the correction of the noncompliance or completion

of the activity, except as otherwise provided herein.
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Stipulated penalties shall not accrue: (1) with respect to a
deficient submission under Section XII (EPA Approval‘of Plans
and Other Submissions),'during the period, if any, beginniﬁg on
the 31st day after EPA's receipt of such submission until the
date that EPA notifies Owner/Operators of any deficiency: (2)
with respect to a decision by the Director of the Hazardous
Sites Cleanup Division, EPA Region III, under Paragraph 155.b.
or 156.a. of Section XXI (Dispute Resolution), during the
period, if any, beginning on the 21st day after the date that
Owner/Operators' reply to EPA's Statement of Position is
received until the date that the Director of the Hazardous
Sités Cleanup Division, EPA Region III, issues a final decision
regarding such dispute; or (3} with respect to judicial review
by this Court of any dispute under Section XXI {(Dispute
Resolution), during the period, if any, beginning on the 31%¢
day after the Court’s receipt of the final submission regarding
the dispute until the date that the Court issues a final
decision regarding such dispute. Nothing herein shall prevent
the simultaneous accrual of separate penalties for separate
violations of this Consent Decgee. T

162. Following EPA's determination that
Owner/Operators have failed to comply with a requirement of

this Consent Decree, EPA may give Owner/Operators written
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notification of the same and describe the noncompliance; EPA
may send the Owner/Operators a written demand for the payment
of the penalties. However, penalties shall accrue as provided
in the preceding Paragraph regardless of whether EPA has
notified the Owner/Operators of a violation.
163. Owner/Operators shall pay fifty percent

(50%) of the stipulated penalties to the United States and
fifty percent (50%) of the penalties to the State. All
penalties accruing under this Section shall be due and payable
to the United States and to the State within thirty (30) days
of the Owner/Operators' receipt from EPA of a demand for
pagment of the penalties, unless Owner/Operators invoke the
Dispute Resolution procedures under Section XXI (Dispute
Resolution). Payment of the fifty percent (50%) of the penalty
.due to the United States under this Section shall be paid by
certified or cashier's check{s) made payable t; "EPA Hazardous
Substances Superfund,” shall be mailed to the United States
Environmental Protection Agency, Region III, Attention:
Supetrfund Accounting, P.O. Box 360515, Pittsburgh, PA 125251-
65i5, shall indicate that the payment is for stipulatég )
penalties, and shall reference the EPA Region and Site/Spill ID

#03L9, the DCJ Case Number %0-11-2-656A, and the name and

address of the party making payment. Copies of check(s) paid
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pursuant to this Section, and any accompanying transmittal
letter (s}, shall be sent to the United States as provided in
Section XXVIII (Notices and Submissions), and to the Docket
Clerk (3RC00), United States Environmental Protection Agency,
Region III, 1650 Arch Street, Philadelphia, PA 19103. Payment
of the 50% due to the State shall be made by certified check, .’
certified mail, return receipt requested, to: Lauree
Balsbaugh, Pennsylvania Department of Environmental Protection,
'P.O. Box 8471, Harrisburg, PA 17105-8471.

164. The payment of penalties shall not alter in
any way Owner/Operators' obligation to complete the performance
of éhe Source Control Work required under this Consent Decree.

165. Penalties shall continue to accrue as provided
in Paragraph 161 during any dispute resolution period, but need
not be paid until the following:

a. If the dispute is resolved by
agreement or by a decision of EPA that is not appealed to this
Court, accrued penalties determined to be owing shall be paid
to EPA and the State within fifteen {(15) days of the agreement
or the receipt of EPA's decision or order; o

b, If the dispute is appealed to this Court and
the United States prevails in whole or in part, Owner/Operators

shall pay all accrued penalties determined by the Court to be
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owed to EP’and the State within sixty (60) days of receipt of
the Court's decision or order, except as provided in
Subparagraph c below;

c. If the District Court's decision is appealed
by any Party, Owner/Operators shall pay all accrued penalties
determined by the District Court to be owing to the United
States or the State into an interest~bearing escrow account
within sixty (60) days of receipt of the Court's decision or
order. Penalties shall be paid into this account as they
continue to accrue, at least every sixty (60) days. Within
fifteen (15) days of receipt of the final appellate court
decision, the escrow agent shall pay the balance of the account
to EPA and the State or to Owner/Operators to the extent that
they prevail.

166. a. If Owner/Operators fail to pay
stipulated penalties when due, the United States may institute
proceedings to collect the penalties, as well as interest.
Owner/Operators shall pay Interest on the unpaid balance, which
shall begin to accrue on the date of demand made pursuant to
Paragraph 162 and 163. T

b. Nothing in this Consent Decree shall be
construed as prohibiting, altering, or in any way limiting the

ability of the United States to seek any other remedies or
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sanctions available by virtue of Owner/Operators' violation of
this Decree or of the statutes and regulations upon whichvit is
based, including, but not limited to, penalties pursuant to
Section 122(1) of CERCLA. Pro&ided, however, that for any
particular violation cf this Consent Decree, the United States
shall be limited to either demanding stipulated penalties
pursuant to this Section XXII of the Consent Decree or to
pursuing civil penalties pursuant fo Section 122(1) of CERCLA.
167. Notwithstanding any other provision of
this Section, the United States may, in its unreviewable
discretion, waive any portion of stipulated penalties that have

accrued pursuant to this Consent Decree.

XXIII. COVENANTS NOT TO SUE BY UNITED STATES AND THE STATE
168. Covenant of the United States: 1In

consideration of the actions that will be performed by the
Owner/Operators and the Related Keystone Parties under the
terms of this Consent Decree, and except as specifically
provided in Paragraphs 169 and 170{reservations of rights and
recpeners) of this Section, the United States covenants not to
sue or to take administrative action against Owner/Ope;;gors,
the Related Keystone Parties, and Related Persons pursuant to

Sections 106, 107{a), including. federal claims for natural

resource damages, 107(c) (3), and 113(g) of CERCLA, 42 U.S.C. §§
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9606, 9607 (a), 9613(c) (3), and 9613(g), or Section 7003 of
RCRA, 42 U.5.C. § 6973, relating to the Site. Except with
respect to future liability, these covenants not to sue shall
take effect upon entry of this Consent Decree. With respect to
the Owner/Cperators’ future liability, these covenants not to
sue shall take effect upon Certification of Completion of the ~
Final Remedial Action by EPA pursuant to Paragraphs 111 and 112
of Section XV (“Certifications of Completion”). With respect
to the Related Keystone Parties’ future liability, these
covenants not to sue shall take effect upon entry of the
Consent Decree. These covenants not to sue are conditioned
upoh the complete and satisfactory performance by the
Owner/Operators of their obligations under this Consent Decree.
These covenants not to sue extend only to the Owner/Ope€ratdrs,
the Related.Keystone-Parties, and Related Persons and.dS‘Aot
extend tovany other persons.

169. United States' Pre~Certification
Reservation of Rights. Notwithstanding any other provision of
this Consent Decree, the United States reserves, and this
Consent Decree 1s without prejudice to, the right to igéﬁitute
proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Owner/Operators (1) to

perform further response actions relating to the Site or (2) to
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reimburse the United States for additional costs of response
if, prior to Certification of Completion of the Finai Remedial
Action:

a. conditions at the Site, previously unknown to

EPA, are discovered, or
b. information, previously unknown to EPA, is
received, in whole or in part,

and these previously unknown conditions or information together
with any other relevant information indicate that the Final
Remedial Action is not protective of human health or the
environment. For purposes of this Paragraph, the information
and.conditions known to EPA shall include only that information
and those conditions set forth in the OUl ROD, the
administrative record compiled for that ROD, the administrative
record(s) {(including the FFS and public comments) compiled for
the QU1 ROD Amendment for Groundwater and the OUl ROD Amendment
for Source Control, if any, and the final ROD Amendment (s) or
other final decision document issued in connection therewith,
and all data collected at the Site and the analyses performed
thereon and available to EPA as of the date of the later of the
QU1 ROD Amendment for Groundwater or the OUl ROD Amendment for
Source Control, the documents related to the QU1 ROD submitted

to EPA pursuant to the UAO and the Waste Management UAQO as of
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the date of signing of this Consent Decree by the Regioﬁal
Administrater; and all pleadings, motions, briefs, and
submissions {(including documents referenced in those pleadings,
motions, briefs, and submissions) filed by any parties in this
action prior to the date of signing of this Consent Decree by
the Regional Administrator.

170. United States' Post-Certification

Reservations of Rights. Notwithstanding any other provision of

this Consent Decree, the United States reserves, and this
Consent Decree is without prejudice to, the right to institute
proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Owner/Operators (1) to
perform further response actions relating to the Site or (2) to
reimburse the United States for additional costs of response
‘if, subsequent to Certification of Completion of the Final
Remedial Action:
a. conditions at the Site, previously unknown to
EPA, are discovered, or
b. information, previously unknown to EPA, is
received, in whole or in part, o
and these previously unknown conditions or information together

with other relevant information indicates that the Final

Remedial Action is not protective of human health or the
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environment. For purposes of this Paragraph, the information
and the conditions known to EPA shall include only that
information and those conditions set forth in the documents
described in Paragraph 169 above, as well as, prior to
Certification of Completion of the Final Remedial Action: any
subsequent ROD or decision document selecting a remedy at the-.
Site and the administrative record compiled for that ROD, any
post-ROD administrative record, and any information and those
conditions set forth in documents in the possession and/or
control of EPA acquired prior to the Certification of
Complétion of the Final Remedial Action.

171. Covenant by the State: With regard to known
environmental conditions at the Site, as defined in Paragraphs
172 and 173 of this Consent Decree, and in consideration of the
actions that will be performed and the payment required to be
made by the Owner/Operators to the State under the terms of
this Consent Decree, and except as specifically provided in
Paragraphs 172 and 173 {(reopeners and reservations) of this
Section, the State covenants not to sue or to take
administrative action against Owner/Operators, the Related
Keystone Defendants, and Related Persons for any and all civil
liability for the Matters Addressed in this Settlement,

including but not limited to; liability for past and future
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response costs and State Natural Resource Damages, pursuant to
Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), Sections 761,
702 and 1102 of HSCA, 35 P.S. §§ 6020.701, 6020.702, and
6020.1102, the Pennsylvania Clean Streams Law, 35 P.S. §§ 691.1
et seqg., the Pennsylvania Solid Waste Management Act, 35 P.S.
§§ 6018.101 et seg., or any other state or federal statutory G£
common law relating to the Site. Except with respect to future
liability, these covenants shall take effect upon receipt of
the payments required to be made to the State for State Past
Response Costs and State Natural Resource Damages under Section
XVII (Reimbursement of Response Costs) by the Owner/Operators.
With respect to the Owner/Operators’ future liability, pursuant
to Section 706 of HSCA, 35 P.S. § 6020.706, these covenants not
to sue become effective when the State determines that the
requirements of HSCA have been met and the Site no longer
presents a current or currently foreseeable future significant
risk to the public health and welfare or the environment, and
certifies the completion of the Remedial Action pursuant to
Section 706(c) of HSCA, 35 P.S. § 6020.706(c). With respect to
the Related Keystone Parties’ future liability, these covenants
not to sue shall take effect upon entry cof this Consent Decree.
The covenants not to sue the Owner/Operators are conditioned

upon the complete and satisfactory performance by the
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Owner/Operators of their obligations under this Consent Decree.
These covenants extend only to the Owner/Operators and Related
Keystone Parties and do not extend to any other persons.

172. State’s Pre~certification Reservations:

Notwithstanding any other provision of this Consent
Decree, the State reserves, and this Consent Decree is without.
prejudice to, whatever rights the State may have to institute
proceedings.iﬂ this action or in a new action, or to issue an
administrative order seeking to compel Owner/Operators (1) to
perform further response actions relating to the Site or (2) to
reimbirse the State for additional costs of response if, prior
to certification of completion of the remedial action by the
State pursuant to Section 706(c) of HSCA, 35 P.S. §
6020.706(c):

i. conditions at the Site, previously unknown
to EPA and the State, are discovered, or
ii. information, previously unknown to EPA and
the State, 1is received, in whole or in
part,
and these previously unknown conditions or information together
with any other relevant information indicate that the remedial
action is not protective of human health or the environment.‘

For purposes of this Paragraph 172 of this Section XXIII, the
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information and conditions known to EPA and the State shall
include only that information and those conditions set forth in
the OUl ROD, the administrative record compiled for that ROD,
the administrative record(s) {including the FFS and public
comments) compiled for the OUl ROD Amendment for Groundwater
and the 0OUl ROD Amendment for Source Control, if any, and the .
final ROD Amendments or other final decision documents issued
in connection therewith, and all data collected at the Site and
analyses performed thereon and available to EPA or the State as
of the date of the QUl ROD Amendment for Source Control, the
documénts related to the OUl ROD submitted by the
Owner/Operators to EPA or the State pursuant to the UAO and the
Waste Management UAO as of the date of signing of this Consent
Decree by the Regional Administrator and the State; anﬁ‘;lﬁ‘
pleadings, motions, briefs, and submissions (including
documents.referenced in those pleadings, motiﬁns, briefs, and
submissions) filed by any party in this action prior to the
date of signing of this Consent Decree by the Regiocnal
Administrator and the State; and all data, analyses, reports
and any other information provided to or obtained by the State
pursuant to its role in regulating the Site pursuant to
Pennsylvania law governing municipal or solid waste disposal

facilities.
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173. State’s Post-Certification Reservations.

Notwithstanding any other provision of this Consent
Decree, the State reserves, and this Consent Decree is without
prejudice to, whatever rights the State may have to institute
proceedings in this action or in a new action, ©or to issue an
administrative order seeking to compel Owner/Operators (1) to.
perform further response actions relating to the Site or (2) to
reimburse the State for additional costs of response only if,
subseqguent to certification of completion of the remedial
action by the State pursuant to Section 706(c) of HSCA, 35 Pp.sS.
§ 6020.706(c):

i. conditions at the Site, previously unknown
to EPA and the State, are discovered, or
ii. information, previously unknown to EPA and
the State, is received, in whole or in
part,
and these previously unknown conditions or information together
with any other relevant information indicate that the remedial
action 1s not protective of humah health or the environment.
For purposes of this Paragraph, the information and the
conditions known to EPA and the State shall include only that
infeormation and those conditions set forth in the documents

described in Paragraph 172 above, as well as, prior-to
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Certification of Completion of the Final Remedial Action: any
subsequent ROD or similar document selecting a remedy at the
Site and the administrative record compiled for that ROD, any
post-ROD administrative record and any information and those
conditions set forth in documents in the possession and/or
control of EPAR or the State acquired prior to the Certificatioﬁ

of Completion of the Final Remedial Action.

174. Reservations Concerning Natural Resource

Damages of the United States: Notwithstanding any other
provision of this Decree, the United States, on behalf of its
natprél resource trustees, reserves the right to institute
proceedings against the Owner/Operators in this action or in a
new action seeking recovery of natural resource damages, based
on {1) conditions with respect to the Site, unknown to the
.Uﬁited States at the date of lodging of this Decree, that
result in releases of hazardous substances that contribute to
injury to, destruction of, or loss of natural resources, or (2)
information received after the date of lodging of the Decree
wh;cﬁ, together with other relevant information, indiciﬁgs that
there is injury to, destruction of, or loss of natural
resources, of a type that was unknown, or of a magnitude
greater than was known to the United States at the date of

lodging of this Decree. The information and conditions known
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to the United States shall also include any potential impact
that the pumping of groundwater and the discharge of treated
groﬁndwater may have on wetlands, surface water, habitat or
other natural or human resources.

175, State Reservations For Natural Resource
Damages:
Notwithstanding any other provision of thié Decree, the State,
as the trustee of the Commonwealth’s natural resources,
reserves the right to institute proceedings against the
Owner/Operators in this action or in a new action seeking
recpvéry of Natural Rescurce Damages, based on (1) c¢onditions
with respect to the Site, unknown to the State at the date of
lodging of this Decree, that result in releases of hazardous
substances that contribute to injury to, destruction of, or
loss of natural resources, or {(2) information received after
the date of lodging of the Decree which, together with other
relevant information, indicates that there 1is injury to,
destruction of, or loss of natural resources, of a type that
was unknown, or of a magnitude greater than was known to the
State at the date of lodging of this Decree. The information
and conditions known to the State shall also include any
potential impact that the pumping of groundwater and the

discharge of treated groundwater may have on wetlands, surface
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water, habitat or other natural or human resources.

176. Specific Reservations of Rights. The

covenants not to sue set forth in this Section do not pertéin
to any matters other than those expressly specified therein.
The United States and the State reserve, and this Consent
Decree is without prejudice to, all rights against
Owner/Operators, Related Keystone Parties, and Related Persons,
with respect to all other matters, including but not limited
to, the following:

a. liability for the failure of Owner/Operators to
meet a requirement of this Consent Decree;

b. liability arising from the past, present, or
future disposal, release, or threat of release
of a hazardous substance, pollutant, or
contaminant outside of the Site;

c. criminal liability:;

d. liability for past, present or future vioclations
of federal law other than liability resclved by
this Consent Decree;

e. liability, prior to Certification of Completion
of the Final Remedial Action, for additional
response actions, exclusive of the Groundwater

Remedial Action, that EPA determines are
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necessary to achieve Source Control Performance

Standards, but that cannot be required pﬁrsuant

to Section VII, Paragraph 55 (Modification of

Landfill Cap‘Remedy and Operation and

Maintenance)} or Paragraphs 69 (Modification of

ELGE Remedy and Operation and Maintenance}).

177. Source Contro} Work Takeover. In the event

EDPA determineé that Owner/Operatbrs have ceased implementation
of any portion of the Source Control Work, are seriously or
repeatedly deficient or late in their performance of the Source
Conﬁrbl Work, or are implementing the Source Control Work in a
manner which may cause an endangerment to human health or the
environment, EPA may assume the performance of all or any
portions of the Source Control Work as EPA determines
necessary. Owner/Operators may invoke the procedures set forth
in Section XXI (Dispute Resolution), Paragraph 155 (record
review), to dispute EPA’s determination that takeover of the
Source Control Work is warranted under this Paragraph. Costs
incurred by the United States in performing the Source Control
Work pursuant to this Paragraph shall be considered Future
Response Costs that Owner/Operators shall pay pursuant to
Section XVII (Reimbursement of Response Costs and Natural

Resource Damages and Payment of Penalties).
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178. Notwithstanding any other provision of this
Consent Decree, the United States and the State retain all
authority and reserve all rights to take any and all response
actions authorized by law.

XXIV. COVENANTS NOT TO SUE BY OWNER/OPERATORS

179. Upon entry of this Consent Decree, and
subject to the reservations in Paragraph 180, Owner/Operators,
the Related Keystone Parties, and Related Persons hereby
covenant not to sue and agree not to assert any claims or
causes of action against the United States, the State, or their
con;réctors or employees, with respect to the Site or this
Consent Decree, including, but not limited to, any direct or
indirect claim for reimbursement from the Hazardous Substance
Superfund (establishgd pursuant to the Internal Revenue’pgdé,
26 U.5.C. §'9507) through Sections 106(b) (2), 111, 112, or 113
of CERCLA, 42 U.S.C. §§ 9606(b) (2), 9611, 9612 or 9613, any
direct or indirect claim for reimbursement from the State
Hazardous Sites Cleanup Fund, 35 P.S. § 6020.81, or any other
provision of law, any claim against the United States ipq the
State, including any department, agency or instrumentality of
the United States and the State under CERCLA Sections 107 or
113 related to the Site, or any claims arising out of response

activities at the Site. Nothing in this Consent Decree shall
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be deemed to constitute preauthorization of a claim within the
meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 490
C.F.R. § 300.700(d).

180. The Owner/Operators and Related Keystone
Parties reserve, and this Consent Decree is without prejudice
to, claims against the United States, subject to the provisiong
of Chapter 171 of Title 28 of the United States Code; and the
State for money damages for injury or loss of property or
personal injury or death caused by the negligent or wrongful
act or omission of any employee of the United States and the
State while acting within the scope of his or her office or
employment under circumstances where the United States or the
State, if a private person, would be liable to the claimant in
accordance with the law of the place where the act or omission
occurred. However, any such claim shall not include a claim
for any damages caused, in whole or in part, by the act or
omissicon of any person, including any contractor, who is not a
federal employee as that term is defined in 28 U.5.C. § 2671;

nor shall any such claim include a claim based on EPA’s

IS

selection of response actions, or the oversight or approval of
the Owner/Operators’ plans or activities. The foregoing
reservations in this Paragraph apply only to claims which are

brought pursuant to any statute other than CERCLA and for which
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the waiver of sovereign immunity is found in a statute other
than CERCLA.

181. For Matters Addressed in the Settlement, upon
entry of this Consent Decree, Owner/Operators, Related Keystone
Parties, and Related Persons agree to release and waive all
claims or causes of éction under Sections 106, 107 and 113 of"
CERCLA, 42 U.S.C. §§ 9606, 9607, and 9613, Sections 7002 of
RCRA, 42 U.S5.C. § 6972, and Sections 6020.101 of HSCaA, 35 P.S.
6020.101 et seg., or claims for similar relief, that they may
have, including for contribution, against any person or party;
exqepi that in the event a person or party files a claim
againét an Owner/Operator, a Related Keystone Party, or a
Related Person, the Owner/Operator, Related Keystone Party, or
Related Person may assert claims or defenses against such
-person or party as necessary to defend against such a claim.

i82. For matters relating to the Site but not
addressed in this settlement, including claims under Section
XXIII, Paragraphs 169 and 170 (reservations and reopeners),
upqn‘entry of this Consent Decree, Owner/Operators, the Related
Keystone Parties, and Related Persons agree to forego, release
and waive all claims or causes of action under Sections 106,
107 and 113 of CERCLA, 42 U.S.C. §§ 9606, 9607, and 9613,

Sections 7002 of RCRA, 42 U.S.C. § 6972, and Sections 6020.101
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of HSCA, 35 P.S. §§ 6020.101 et sedq., or claims seeking similar
relief, that they may have, including for contribution, only
against persons falling within either of the following
subparagraphs:

a. any person (i) whose liability to
Owner/Operators, Related Keystone Parties, or Related Persons -
with respect to the Site is based solely on Section 107 (a) (3)
or (4) of CERCLA, 42 U.S.C. § 9607(a)(3) or (4), (ii) who
arranged for the disposal, treatment, or transport for disposal
or treatment, or accepted for transport for disposal or
tregtment, at the Site of only Municipal Solid Waste or Sewage
Sludge owned by such person, and (iii) whose volume of
Municipal Solid Waste or sewage sludge disposed of at the Site
does not exceed 18,000 cubic yards;

b. any person (i) whose liability to
Owner/Operators, Related Keystone Parties, or Related Persons
with respect to the Site is based solely on Section 107 (a) (3)
or (4) of CERCLA, 42 U.S.C. § 9607(a)(3) or (4) and (ii) who
arranged for the disposal, treatment, or transport for disposal
or treatment, or accepted for transport for disposal or
treatment, at the Site of 1800 cubic vyards or less, of which

not more than 55 gallons or 100 pounds consisted of materials

containing hazardous substances derived from commercial,
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institutional, or industrial processes or activities (except
where EPA has determined that such material contributed ég
could contribute significantly to the costs of response at the
Site) and the balance consisted of Municipal Solid Waste or
Sewage Sludge;

except that in the event a person or party in
subparagraphs {(a) or (b) files a claim against an
Owner/Operator, Related Keystone Party, or Related Person, the
Owner/Operator, Related Keystone Party, or Related Person may
assert claims or defenses against such person or party as
necgséary to defend against such a claim.

183. The United States, and the State to the
extent the State exercises its reservation of rights, reserves
the right to enforce the waivers and releases in Paragraphs 181
and 182 ({substantive waivers) of this Section under the terms
of this Consent Décree. The Owner/Operators, Related Keystone
Parties, and Related Perscns agree, and the Court by entering
this Consent Decree finds, that the specified claims against
parties that meet the criteria in Paragraphs 181 and ;g?_of
this Section are barred. A party sued by the Owner/Operators,
Related Keystone Parties, and Related Persons may assert as a
defense or bar to such an action that the party meets the

criteria in the Paragraphs 181 and 182 and, in the event the
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Court determines that they do satisfy those criteria, thg
claims shall be dismissed.

184. Upon entry oﬁ this Consent Decree,
Owner/Operators, the Related.Keystone Parties, and Related
Persons agree that, for Matters Addressed in the Settlement,
they shall: (1) agree not to challenge, contest, or submit
comments upon any other consent deprees entered into by the
United States'and any other parties to this action, to the
extent such settlements pertain to the Matters Addressed in
this Settlement; (2) withdraw with prejudice their objections
to gny consent decree between the United States and/or PADEP
and any party, including but not limited to the de micromis
settlements, the October 22, 1997 cash-out consent decree, énd
the OGD consent decree, at the Site pertaining to Matters
Addressed in the Settlement; (3) withdraw with prejudice any
pending challenges to the EPA-selected remedies at the Site;
{(4) refrain from and forego any right to appeal or otherwise
seek review of any opinion, ruling, or order entering consent
decrees between the United States and/or PADEP and any party
pertaining to Matters Addressed in the Settlement at the Site:
and (5) withdraw with prejudice their pending requests for
information and judicial action-under the Freedom of

Information Act, 5 U.S.C. § 552, as amended (“FOIA”) (and the
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United States in consideration for that withdrawal agrees not
to seek any costs or charges for same) and further agree not to
submit future FOIA requests or to institute future FOIA
litigation pertaining to Matters Addressed in the Settlement,
except to the extent necessary to obtain data or technical
information required for performance of the Source Control Work
or for proceedings under Section XXI {(Dispute Resolution).

185. These covenants shall not bar
Owner/Operators, the Related Keystone Parties, or Related
Persons from asserting against the United States or any other
party not within the scope of Paragraphs 181 and 182 claims
they would otherwise have that arise in the future out of an
action taken or claim made by EPA, the United States or the
State pursuant to the authority reserved in Section XXfI;f 
Paragraphs 169, 170, 172, 173, 174, and 175 (reservations and
reopenersi of this Consent Decree. Nothing iﬁ this Consent
Decree shall be deemed to constitute preauthorization of a
claim within the meaning of Section 111 of CERCLA, 42 U.S.C. §

9611, or 40 C.F.R. § 300.700(d).

XXV. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION
186. Except as provided in Section XXIV,

Paragraphs 181 and 182 (waivers), nothing in this Consent

Decree shall be construed to create any rights in, or grant any
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cause of action to, any person not a party to this Consent
éecree. The preceding sentence shall not be construed to waive
or nullify any rights tﬁat any person not a signatory to this
Consent Decree may have under applicable law. Except to the
extent provided in Section XXIV, Paragraphs 181 and 182, each
of the Parties expressly reserves any and all rights
(including, but not limited to, any right to contribution),
defenses, claims, demands, and causes of action which each
party may have with respect to any matter, transaction, or
occurrence relating in any way to the Site against any person
not a party hereto.

187. With respect to claims for contribution by
any person, under any state or federal law or common law
against Owner/Operators, Related Keystone Parties, and Related
Persons for matters addressed in this Consent Decree, the
Parties hereto agree, and the Court by entering this Decree
finds, that the Owner/Operators, Related Keystone Parties, and
Related Persons are entitled to such protection from
contribution actions or claims_aé is provided by Section
113(f) {2) of CERCLA, 42 U.S.C. § 9613(f) (2), for Mattézg_
Addressed in this Settlement.

i88. a. Subject to the State’s reservation of

rights in Paragraphs 172 and 173, each of the Owner/Operators,
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Related Keystone Parties, and Related Persons is a person that
has resolved its liability to the State for the Site and is
entitled to protection from claims for contribution regarding
Matters Addressed in the Settlement, as provided by Section
113(£f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and Section
705(c) (2) of HSCA, 35 P.S. § 6020.705(c) (2). This contribution
protection is intended to be as broad as possible under CERCLA
and HSCA for the Matters Addressed in the Settlement.
b. Each of the Owner/Operators, Related

Keystone Parties, and Related Persons acknowledges that the
Sta?e'has no obligation to defend it in any suit, demand, or
claim for contribution for any matters arising from the release
and threatened release of hazardous substances at the Site,
arising out of the response actions at the Site, or arising out
.Of-this Consent Decree.

189, Except as provided in Paragraphs 181 and
182 (Waivers), the Owner/Operators, Related Keystone Parties,
and Related Persons agree not to assert any additional
cogtfibution actions, pursuant to Sections 107 or 113 of
CERCLA, for the Matters Addressed in this Settlement for which
they receive contribution protection. Owner/Operators, the
Related Keystone Parties, and Related Persons further agree

that, with respect to any suit or claim for contribution
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pursuant to CERCLA brought by them for matters not addressed in
this Consent Decree but relating to the Site, they will notify
the United States in writing no later than sixty days prior to
initiation of such suit or claim. Thg Owner/Operators, Related
Keystone Parties, and Related Persons also agree that with
respect to any suit or claim for contribution brought against -’
them pursuant to CERCLA for matters related to this Site they
will notify in writing the United States within ten ({10) days
of service of the complaint. In addition, Owner/Operators, ths
Related Keystone Parties, and Related Persons shall notify the
United States within ten (10) of service or receipt of any
Motion for Summary Judgment and within ten (10) days of receipt:
of any order from a court setting a case for trial on matters
related to this Consent Decree. Owner/Operators, Related
Keystone Parties, and Related Persons acknowledge that the
United States has no obligation to defend them in any suit or
claim for contribution.

190. In any subsequent administrative or
judicial proceeding initiated by the United States and/or the
State for injunctive relief, recovery of response cost;j sr
other appropriate relief relating to the Site, Owner/Operators,
Related Keystone Parties, and Related Persons shall not assert,

and may not maintain, any defense or claim based upon the
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principles of waiver, res judicata, collateral estoppel, issue
preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by the United States and/or
the State in the subsequent proceeding were or should have been
brought in the instant case; provided, however, that nothing in
this Paragraph affects the enforceability of the covenants not -
to sue set forth in Section XXIII (Covenants Not to Sue by
Plaintiff).

191. No Admissions. Nothing in this Consent

Decree shall be construed as an admission of any fact, law, or
liability on the part of Owner/Operators, Related Keystone
Par&ies, and Related Persons. The United States, the State,
and the Owner/Operators, Related Keystone Parties, and Related
Persons agree that neither this Consent Decree, nor any part
hereof, nor the entry into, nor any performance under this
Consent Decree, by any of the Owner/Operators, Related Keystone
Parties, or Related Persons, shall constitute or be construed
as a finding or admission or acknowledgment of the factual or
legal allegations contained in this Consent Decree or in the
Complaints, or any liability, fault, wrongdoing, or evf&éﬁce of
such, or an admission or violation of any law, rule,
regulation, or policy, by any Owner/Operator, Related Keystone

Party, or Related Person. This Consent Decree shall not be
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admissible 1nto evidence in any procee’:mg for the purpose of
establishing any liability on the part of Owner/Operators,
Related Keystone Party, or Related Person relating to the Site,
including without limitation. any liability pursuant to the
Unilateral Administrative Order or the Waste Management UAQ,
provided, however, that this Consent Decree may be offered inte
evidence by any party hereto in a proceeding to enforce the
terms, conditions, or effect of this Consent Decree. The
anerXOperaﬁors expressly deny that they failed to comply with
the UAO or the Waste Management UAQO and/or failed to comply
with the UAO or the Waste Management UAO without sufficient
cause. The Owner/Operators also expressly deny any liability
under Section 106(b}) (1) and 107{(¢) (3) of CERCLA which is based
upon principles of successor liability.
XXvi. ACCESS TO INFORMATION

192. Subject to the provisions of the following
Paragraph, Owner/Operators shall, upon request, provide to EPA
and the State copies of all documents and information within
their possession or control or that of their contractors or
agents relating to activities at the Site or to the
implementation of this Consent Decree, including, but not
limited to, sampling, analysis, chain of custody records,

manifests, trucking logs, receipts, reports, sample traffic
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routing, Qrespondence, or other docu@nts or information
related to the Source Control Work. Owner/Operators shall also
make available to EPA and the State, for purposes of
investigation, information gathering, or testimony, their
employees, agents, or representatives with knowledge of
relevant facts concerning the performance of the Source
Control,

193. a. .Owner/Operators may assert business
confidentiality claims covering part or all of the documents or
information submitted to Plaintiffs under this Consent Decree
to thg extent permitted by and in accordance with Section
104'(e) (7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. §
2.203(b). Documents cor information determined to be
confidential by EPA wi}l be afforded the protection specified
in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality
accompanies documents or information when they‘are submitted to
EPA, or if EPA has notified Owner/Operators that the documents
or information are not confidential under the standards of
Section 104 (e) (7) of CERCLA, the public may be given access to
such documents or information without further notice t% the
Owner/Operators.

b. The Owner/Operators may assert that certain

documents, records and other information are protected as
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attorney wg< product or are privilegesnder the attorney-
client privilege or any other privilege recognized by.federal
law. If the Owner/Operators assert such a protection or
privilege in lieu of providing documents, they shall provide
the Plaintiffs with the following: (1) the title of the
document, record, or information; (2) the date of the document.,
record, or information; (3) the name and title of the author ;f
the document, record, or information; (4) the name and title of
each addressee and recipient; (5) a description of the contents
of the document, record, or information; and (6) the privilege
asserped by Owner/Operators.

194. However, no documents, reports, or other
information required to be submitted pursuant to the
requirements of this Consent Decree shall be withheld on
grounds that they are privileged. ©No claim of confidentiality
shall be made with respect to any data, including, but not
limited to, all sampling, analytical, monitoring,
nydrogeologic, scientific, chemical, or engineering data
developed pursuant to this Consent Decree or its Attachments
evidencing conditions at or around the Site. -

XXVII. RETENTION OF RECORDS

195. Until ten (10) years after Owner/Operator’s

receipt of EPA's notification pursuant to Paragraph 112 of
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Section X\Qertifications of Completis, each Owner/Operator
shall preserve and retain all records and documents now in its
possession or control or which come into its possession or
control that relate in any manner to the performance of the
Source Control Work or Work under the UAO or Waste Management
UAO, or liability of any person for response actions conducted.
and to be conducted at the Site, regardless of any corporate
retention policy to the contrary. Until ten {10} years after
Owner/Operator’s receipt of EPA's notification pursuant to
Paragraph 112, Section XV (Certifications of Completion),
Owner{Operators shall also instruct their contractors and
agents to preserve all documents, records, and information of
whafever kind, nature, or description relating to the
performance of the Source Control Work.

196, At the conclusion of this document
'retention period, Owner/Operators shall notify the United
States and the State at least ninety (90) days prior to the
destruction of any such records or documents, and, upon request
by the United States, Owner/Operators shall deliver any such
records or documents to EPA. If the United States has Tot
- responded to Owner/Operator’s notice prior to the time
Owner/Operators intends to destroy the records or documents,

Owner/Operators Management shall deliver all such records and
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documents ’EPA no earlier than ten (1’ days after providing
an additional written notice that such records and documents
will be delivered, unless EPA provides otherwise after
receiving such notice. Owner/Operators may assert that certain
documents, records and other information are privileged under
the attorney-client privilege or any other privilege recognized
by federal law. If Owner/Operators assert such a privilege, .
they shall provide the Plaintiffs with the following: (1) the
title of the document, record, or information; (2) the date of
the document, record, or information; ({(3) the name and title of
the agthor of the document, record, or information; (4) the
name and title of each addressee and recipient; (5) a
description of the subject of the document, record, or
information; and (6) the privilege asserted by Owner/Operators.
However, no documents, reports, or other information created or
generated pursuant to the requirements of the Consent Decree
shall be withheld on the grounds that they are privileged.

197. Each Owner/Operator hereby certifies
individually that, to the best of its knowledge and belief,
after thorough ingquiry, it has not altered, mutilated, — -
discarded, destroyed, or otherwise disposed of any records,
documents, or other information relating to its potential

liability regarding the Site since notification of potential
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liability by the United States or the State or the filing of
suit against it regarding the Site and that it has fully‘
complied with any and all EPA requests for information pursuant
to Sections 104{e) and 122{e) of CERCLA, 42 U.S.C. §§ 9604 (e)
and 9622 (e), and Section 3007 of RCRA, 42 U.S.C. § 6927.
XXVIII. NOTICES AND SUBMISSIONS

198. Whenever, under the terms of this Consent
Decree, written notice is required to be given or a report or
other document is required to be sent by one Party to another,
it shall be directed to the individuals at the addresses
specified below, unless those individuals or their successors
give notice of a change to the other Parties in writing. All
notices and submissions shall be considered effective upon
receipt, unless otherwise provided. Written notice as
specified herein shall constitute complete satisfaction of any
written notice requirement of the Consent Decree with respect
to the United States, EPA, the State, and the Owner/Operators,

respectively.

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.0O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DOJ #90-11-2-656A
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and

As to the United States and EPA:

Thomas Cinti

Assistant Regional Counsel (3RC42)

United States Environmental Protection Agency
Region III

1650 Arch Street

Philadelphia, PA 19103

As to EPA:

Kelley Chase [3HS21]

EPA Project Coordinator )

United Stateés Environmental Protection Agency
Region III

1650 Arch Street

Philadelphia, PA 19103

As to the State:

Richard Morgan

State Project Coordinator
PADEP

909 Elmerton Avenue

2r4 Floor

Environmental Cleanup Programs
Harrisburg, PA 17110

As to the Owner/Operators:

Stephen T. Joyce
General Counsel
Waste Management Inc.
4 Liberty Lane
Hampton, NH 03842

and

Robert Fox

Manko, Gold & Katcher, LLP
401 City Avenue

Bala Cynwyd, PA 19004

Wm. Roger Truitt
Piper Marbury Rudnick & Wolfe, LLP
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6225 Smith Avenue
Baltimore, MD 21209

XXIX. EFFECTIVE DATE

1599, The effective date of this Consent Decree
shall be the date upon which this Consent Decree is entered by
the Clerk of the Court, except as otherwise provided herein.

XXX. RETENTION OF JURISDICTION

200. This Court retains jurisdiction over both
the subject matter of this Consent Decree and the
Owner/Operators for the duration of the performance of the
terms’and provisions of this Consent Decree for the purpose of
enabling any of the Parties to apply to the Court at any time
for such further order, direction, and relief as may be
necessary or appropr;ate for the construction or modiﬁic§£ion
of this Consent Decree, or to effectuate or enforce compliance
with its terms, or to resolve disputes in accgrdance with
Section XXI (Dispute Resolution) hereof.

XXXI. APPENDICES

201. The following appendices are attag?g@ to

and incorporated into this Consent Decree:
“Appendix A" is the OUl ROD.
“Appendix B” is the draft easement in Section X,

Paragraphs 84{c} and 85{(c).
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XXXII. COMMUNITY RELATIONS

202, Owner/Operators shall propose to EPA and
the State their participation in the community relations élan
to be developed by EPA. EPA will determine the appropriate
role for the Owner/Operators under the Plan. Owner/Operators
shall also cooperate with EPA and the State in providing
information regarding the Source Control Work to the public.
As requested by EPA or the State, Owner/Operators shall
participate in the preparation of such information for
dissemination to the public and in public meetings which may be
held 5r sponsored by EPA or the State to explain activities at
or relating to the Site.

XXXTIII. MODIFICATION

203. Schedules specified in this Consent Decree,
including those set forth in Section XI (Reporting
Requirements) for completion of the Source Contrecl Work may be
modified by agreement of the EPA Project Coordinator and the
Owner/Operators. All such modifications shall be made in
writing. In the event of a move, the party will provide _
written notice to the Parties identified in Section XXVIII of
changes to addresses and telephone numbers.

204. Except as otherwise provided in this

Paragraph and Paragraph 203, no modifications shall be made to
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provisions of this Consent Decree without written notification
to and written approval of the United States, Owner/Operators,
the Related Keystone Parties, and the Court. Prior to
providing its approval to any modification to the provisions of
this Consent Decree, the United States will provide the State
with a reasonable opportunity to review and comment on the
proposed modification. Modifications to the Source Control
Remedial Action Work Plan, and any other plan approved by EPA
under this Consent Decree that do not materially alter the
requirements of those documents may be made by written
agreehent between the EPA Project Coordinator, after providing
the State with a reasonable opportunity to review and comment
on the proposed modification, and the Owner/Operators.
Modifications to the Source Control Remedial Action made
‘pursuant to Paragraphs 55 (Modification of the Landfill Cap
Remedy and Operation and Maintenance) and Paragraphs 69
(Modification of ELGE Remedy and Operation and Maintenance) may
be made by EPA. Nothing in this Decree shall be deemed to
alteg the Court's power to enforce, supervise, or approve

modifications to this Consent Decree.
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XXXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

205. This Consent Decree shall be lodged with
the Court for a period of not less than thirty (30) days for
public notice and comment in accordancé‘with Section 122(d) (2)
of CERCLA, 42 U.S.C. § 9622(d) (2), and 28 C.F.R. § 50.7. The
United States reserves the right to withdraw or withhold its
consent if the comments regarding the Consent Decree disclose
facts or considerations which indicate that the Consent Decree
is inappropriate, improper, or inadegquate. The Owner/Operators
and the Related Keystone Parties consent to the entry of this
Conseﬁt Decree without further notice.

206. If for any reason the Court should decline
to approve this Consent Decree in the form presented, this
agreement is voidable at the sole discretion of any Party and
the terms of the agreement may not be used as evidence in any
litigation between the Parties.

XXXV. SIGNATORIES/SERVICE

207. Each undersigned representative of an
Owner/Operator and a Related Keystone Party to this Consent
Decree and the Assistant Attorney General for the Environment
and Natural Resources Division of the Department of Justice
certifies that he or she is fully authorized to enter into the

terms and conditions of this Consent Decree and to execute and
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legally bind such Party to this document.

208. Each Owner/Operator and Related Keygtone
Party hereby agrees not to oppose entry of this Consent Decfee
by this Court or to challenge any provision of this Consent
Decree unless the United States has notified the
Owner/Operators and Related Keystone Parties in writing that it
no longer supports entry of the Consent Decree.

209. Each Owner/Operator and Related Keystone
Party shall identify, on the attached signature page, the name,
address, and telephone number of an agent who is authorized to
accep& service of process by mail on behalf of that Party with
respect to all matters arising under or relating to this
Consent Decree. Owner/Operators and Related Keystone Parties
hereby agree to accept service in that manner and to waive the
formal service requirements set forth in Rule 4 of the Federal
Rules of Civil Procedure and any applicable local rules of this

Court, including, but not limited to, service of a summons.
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S0 ORDERED THIS DAY OF , 1999,

United States District Judge
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Date:

Date:

Date: .

Date:

ANNE FIORENZA .
Assistant United States Attorney
Middle District of Pennsylvania

W. MICHAEL McCARE

Regional Administrator

U.S. Environmental Protection
Agency - Region III

1650 Arch Street
Philadelphia, PA 19103

WILLIAM C. EARLY

Regional Counsel

U.S5. Environmental Protection
ARgency - Region III

1650 Arch Street
Philadelphia, PA 19103

THOMAS A. CINTI

Senior Assistant Regional Counsel
U.S. Environmental Protection
Agency - Region 111

1650 Arch Street

Philadelphia, PA 19103

- 170 -



FOR THE COMMONWEALTH OF
PENNSYLVANIA

Date:

James Flesher

Regional Environmental Cleanup
Program Manager

Southcentral Regional Office
Pennsylvania Department of
Environmental Protection

Date:

Beth Liss Shuman

Assistant Counsel
Southcentral Regional Office
Pennsylvania Department of
Environmental Protection
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of United States v. Kevstone Sanitation Company,
relating

to the Keystone Sanitation Landfill Superfund Site.

FOR COMPANY, INC. */
Date:
[Name -- Please Type]
[Title -~ Please Type]
[Address —-- Please Type]

Agent Authorized to Accept Service on Behalf of Above-
signed Party:

Name: [Please Tvpe]l
Title:

Address:

Tel. Number:

*/ A separate signature page must be signed by each
corporation, individual or other legal entity that is
settling with the United States.50
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