IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

UNITED STATES OF AMERICA and
STATE OF RHODE ISLAND,

Plaintiffs,
CIVIL-ACTION NO.

v.

LANDFILL & RESOURCE RECOVERY
INC., et al.,

Defendants.
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I. BACKGROUND

A. The United States of America ("United States"), on behalf
of the Administrator of the United States Environmental
Protection Agency ("EPA"), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive
Environmental Response, Compensation, and Liability Act
("CERCLA"), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia:
(1) reimbursement of costs incurred and to be incurred by EPA and
the Department of Justice for response actions at the Landfill &
Resource Recovery Superfund Site in North Smithfield, Rhode

Island, together with accrued interest; (2) performance of

résponsewwork by th;MDefendants at thé Sigé consiéﬁeﬁfﬁwith‘éhe
National Contingency Plan, 40 C.F.R. Part 300 (as amended)
("NCP"); and (3) payment in satisfaction of the United States’
claim for civil penalties, pursuant to CERCLA Section 106(b) (1),
42 U.S.C. § 9606(b) (1), for the Performing Settling Defendants’

and Owner Settling Defendants alleged non-compliance with the
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" Unilateral Administrative Order (as hereinafter defined).

cC. In accordance with the NCP and Section 121(f) (1) (F) of
CERCLA, 42 U.S.C. § 9621(f)(1)(F), EPA notified the State of
Rhode Island (the "State"™) on August 4, 1993, of negotiations
with potentially responsible parties ("PRPs'") regarding the
remedial design and remedial action for the Site, and EPA has

provided the State with an opportunity to participate in such
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negotiations and to be a party to this Settlement Agreement and
Consent Decree ("Decree®).

D. The State of Rhode Island has also filed a complaint
against the defendants in this Court alleging that the defendants
are liable to the State under Section 107 of CERCLA, 42 U.S.C. §
9607, and R.I.G.L. Chapters 23-15.1, 42-17.1, 55-23, and 23-18.9
for (1) the State’s claim for Past and Future response costs,

(2) the State’s claim for contempt penalties pursuant to R.I.G.L
Chapters 23-18.9 and the inherent powers of the Court for A

Landfill & Resource Recovery Inc.’s violation of the Court Order

and Consent Agreement in Landfill & Resource Recovery, Inc. v.

81-4091 (R.I. Sup. Ct.); and {3)-compensation for damage to

Natural Resources under the trusteeship of the Director of the
Rhode Island Department of Environmental Management (“"RIDEM")
t pursuant to Section 107 of CERCLA and R.I.G.L. 46-13.1.

E. In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C.

1 § 9622(3j) (1), EPA notified the National Oceanic and Atmospheric
eee . _Administration and _the Unjited States Department of the Intetior

on January 26, 1994, of negotiations with PRPs regarding the

é release of hazardous substances that may have resulted in injury
to the natural resources under Federal trusteeship and encoﬁraged
the trustees to participate in the negotiation of this Settlement

Agreement and Consent Decree.

“ F. The Defendants that have entered into this Settlement

Agreement and Consent Decree ("Settling Defendants"™) do not admit
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any liability to the Plaintiffs arising out of the transactions
or occurrences alleged in the complaints. Settling Defendants do
not admit any of the representations or recitations of fact in
this Background section.

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities Lisfi set forth at 40
C.F.R. Part 300, Appendix B, by publication in the federal
Register on September 8, 1983, 48 Fed. Reg. 40671.

H. In response to a release or a substantial threat of a
release of a hazardous substance(s) at or from the Site, EPA
commenced in May 1986, a Remedial Investigation and Feasibility
Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430.

I. EPA issued a Remedial Investigation ("RI") Report in June
1988 and EPA also issued a Feasibility Study ("FS") Report in
June 1988. |

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the issuance of the FS Report and of the

proposed plan for remedial action on July 11, 1988, in a major

local newspaper of general circulation. EPA provided an
opportunity for written and oral comments from the public on the
proposed plan for remedial action. A copy of the transcript of
the public meeting is available to the public as part of the
administrative record upon which the Regional Administrator based
the selection of the response action.

K. The decision by EPA on the remedial action to be

implemented at the Site is embodied in the Record of Decision
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("ROD"), executed on September 29, 1988, on which the State had a
reasonable opportunity to review and comment and on which the
State had given concurrence, by letter dated September 27, 1988,
which was withdrawn pursuant to an Order of the Superior Court of
the State of Rhode Island, dated November 22, 1988. By letter
dated November 22, 1988, the State stated its éoncurrence only
with the portions of the ROD which were identical to the remedy

agreed upon by RIDEM and Landfill & Resource Recovery, Inc. in a

Court Order and Consent Agreement dated July 13, 1983, in

Environment agemen . No. 81-409 oI .. Ct.). The
Settling Defendants have constructed the remedy set forth in the
final 100% Design for the remedy at the Site approved by EPA
pursuant to the Unilateral Administrative Order ("UAO").

Landfill & Resource Recovery, Iné. has acknowledged that Landfill
& Resource Recovery, Inc. is authorized to perform the remedy set
forth in the final 100% Design pursuant to and consistent with
the State Court Order. The ROD includes a responsiveness summary

to the public comments. Notice of the final plan was published

in accordance with Section 117(b) of CERCLA.

L. The ROD was modified by an Explanation of Significant
Differences ("ESD"), executed on March 8, 1991. The ROD was
further modified by an ESD executed on September 16, 1996.

M. By letter dated February 26, 1990, EPA issued Special
Notice pursuant to Section 122(e) of CERCLA to 87 PRPs. By

letter dated March 16, 1990, EPA issued Special Notice to 19
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additional PRPs. Certain of the Settling Defendants were among
the parties to which EPA issued Special Notice. Pursuant to
CERCLA Section 122(e), EPA engaged in settlement negotiations
with these PRPs in 1990 to obtain performance of the Remedial
Action and recovery of response costs, but the negotiations did
not result in settlement between any of the pafties.

N. Pursuant to Sections 104 (e) and 106(a) of CERCLA, EPA
Region I issued a Unilateral Administrative Order (U.S. EPA
Docket No. I-90-1085) on June 29, 1990, for performance of
response actions at the Site. The Unilateral Administrative
Order was made effective against fourteen PRPs including certain
of the Settling Defendants, on September 19, 1990. The
Unilateral Administrative -Order was modified by a First .
Modification to Scope of Work and Administrative Order on
Océober 19, 1990, which modified the Scope of Work appended to
the Unilateral Administrative Order and made such Order effective
against four additional PRPs, including certain of the Settling
Defendants. The Unilateral Administrative Order was further

_modified by a Second Modification to Scope of Work and

Administrative Order on January 30, 1992, which deleted ten PRPs
from the Unilateral Administrative Order. The PRPs that remained
subject to the Unilateral Administrative Order are collectively
the "Respondents." Certain of the Respondents have been
performing remedial activities pursuant to the Unilateral
Administrative Order since the effective dates listed above. The

United States, on behalf of the Administrator of EPA alleges that
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the Respondents did not fully or timely perform the remedial
activities required by the Unilateral Administrative Order.
Settling Defendants deny these allegations.

o. Certain of the Respondents to the UAO engaged GZA
GeoEnvironmental, Inc. ("GZA") as its Supervising cOnﬁractor to
supervise and perform Respondents’ obligations for remedial
design required under the UAO from November 30, 1990 to October
10, 1991. On September 16, 1992, certain of the Respondents
filed suit against GZA for breach of contract alleging that G2ZA
did not perform the Remedial Design work reguired by the
Unilateral Administrative Order Scope of Work and GZA’s contract
with the Respondents. The Court granted summary judgment in
favor of those Respondents by Memorandum and Order on Plaintiffs’
motion for Summary Judgment, issued April 15, 1994, finding that
GZA breéched its contract with those Respondents. (Avnet, Inc. V.
GZA GeoEnvironmental, Inc., C.A. 92-6021E (Mass. Sup. Ct.). It

is those Respondents’ position that: all alleged violations of
the Unilateral Administrative Order were the result of the

actions and/or inactions of GZA in breach of its contract with

the Respondents; that the actions/inactions were unknown to
Respondents and contrary to the express directions of
Respondents; that Respondents are not legally responsible for
GZA’s actions/inactions; and that at no time did Respondents
willfully violate or fail or refuse to comply with any lawful

order.
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P. On January 30, 1992, EPA entered into a de minimis
settlement pursuant to Section 122(g) of CERCLA with 46 PRPs,
each of which, according to EPA, disposed of less than 1% of the
hazardous substances at the Site. These parties had participated
in the unsuccessful Special Notice negotiations referenced in
Paragraph M above. m

Q. on July 25, 1951, prior to the completion of the de
minimis settlement, certain of the Settling Defendants, many of
whom are also Respondents to the UAO, filed an action (captioned
Avnet, Inc. v. Amtel, Inc., C.A. No. 91-0383-B (D.R.I.)) against
48 parties, (some of whom later entered into the de minimis
settlement agreement with EPA described in Paragraph P above),
alleging that the 48 parties were liable to the Settling
Defendants for response costs at the Site. By order dated
October 30, 1952, the Court grantea summary judgment in favor of
those parties who had entered into the settlement described in
Paragraph P. On February 2, 1993, the plaintiffs in Avnet v.

Amtel filed suit against the United States (captioned §Q{£glg

Services, Inc. v. United States, C.A. No. 93-0064B (D.R.I.)),

pursuant to the Administrative Procedures Act ("APA"),
challenging the validity of the de pinimis settlement referenced

above. By order of the Court, the plaintiffs in Suffolk Services

(certain of the Settling Defendants) filed an amended complaint

in Avnet v. Amtel, and consolidated their APA claims brought in
Suffolk Services as Counts II and III of Avnet v. Amtel.

Hereinafter, the cases are referred to as Avnet v. Amtel. On
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May 17, 1994, Magistrate Judge Timothy Boudewyns filed a Report
and Recommendation with the Court recommending dismissal of
Counts II and III of Avnet v, Amtel (the APA claims) on
jurisdictional grounds. On November 29, 1994, Judge Boyle
adopted the Magistrate’s Report and Recommendation, and issued a
final judgment on April 3, 1995. On June 2, 1955, certain of the
Settling Defendants filed a notice of appeal of this judgment.
Avnet, Inc. v. Amtel, Inc., No. 95-1619 (1st Cir.). The appeal
is pending.

R. 1In 1981, Landfill & Resource Recovery, Inc. commenced
litigation against RIDEM concerning the closure of the Landfill

pursuant to the Rhode Island solid waste management laws and

regulations ( , C.A.
81-4091 (R.I. Sup. Ct.)). This action resulted in a Court Order
and Consent Agreeﬁent dated July 15, 1983, which was followed by
a court order dated November 22, 1988, and an Agreement in
Furtherance of Court Order of July.13, 1983, dated April 10, 1990
(collectively, "the State Court Order™). On June 28, 1994, RIDEM

filed a Petition for Contempt and Motion to Modify the State

Court Order. That motion is pending.

S. Based on the information presently available to EPA and
the State, EPA and the State believe that the Work will be
properly and promptly conducted by the Performing Settling
Defendants and Owner Settling Defendants if conducted in
accordance with the reguirements of this Settlement Agreement and

Consent Decree and its appendices.

T e IR : IEEEER .
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T. Solely for the purposes of Section 113(j) of CERCLA, the
Remedial Action selected by the ROD and the Work to be performed
by the Performing Settling Defendants and Owner Settling
Defendants shall constitute a response action taken or ordered by
the President.

uU. Upon approval and entry of this Settlaﬁent Agreement and
Consent Decree by the Court, this Settlement Agreement and
Consent Decree shall constitute a final judgment between and
among the United States, the State, and Settling Defendants. The
Court finds that there is no just reason for delay and therefore
enters this judgment as a final judgment under Fed. R. Civ. P.

54 (b) .

V. The Parties recognize, and the Court by entering this =

Settlement Agreement and Consent Decree finds, that this
Settlement Agreé;éﬁé.and Consent Decree has been negotiated by
the Parties in good faith, that implementation of this
Settlement Agreement and Consent Decree will expedite the
cleanup at the Site and will avoid prolonged and complicated

litigation between the Parties, and that this Settlement

Agreement and Consent Decree is fair, reasonable, and in the

public interest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
II. JURISDICTION
1. This Court has jurisdiction over the subject matter of
this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C.

§§ 9606, 9607} and 9613(b). This Court also has personal
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jurisdiction over the Settling Defendants. For the purposes of
this Settlement Agreement and Consent Decree and the underlying
complaints, Settling Defendants waive all objections and defenses
that they may have to jurisdiction of the Court or to venue in
this District. Settling Defendants shall not challenge the terms
of this Settlement Agreement and Consent Decre; or this Court’s
jurisdiction to enter and enforce this Settlement Agreement and
Consent Decree. The Complaint states claims against Settling
Defendants upon which, if proved, relief may be granted.
III. PARTIES BOUND

2. This Settlement Agreement and Consent Decree applies to
and is binding upon the United States on behalf of EPA, the
Secretary of the Department of the Interior ("DOI"), and the. ..
National Oceanic and Atmospheric Administration ("NOAA"), and the
State, and upon Setfi;;§~betendan£s and their heirs, successors
and assigns. Any change in ownership or corporate status of a
Settling Defendant including, but not limitéd to, any transfer of

assets or real or personal property shall in no way alter such

Settling Defendants’ responsibilities under this Settlement

Agreement and Consent Decree.

3. Performing Settling Defendants shall provide a copy of
this Settlement Agreement and Consent Decree to each contractor
hired to perform the Work (as defined beibw) required by this
Settlement Agreement and Consent Decree and to each person
representing any Performing Settling Defendant with respect to

the Site or the Work and shall condition all contracts entered




i
i
Wt

11
into hereunder upon performance of the Work in conformity with
the terms of this Settlement Agreement and Consent Decree.
Performing Settling Defendants or their contractors shall provide
written notice of the Settlement Agreement and Consent Decree to
all subcontractors hired to perform any portion of the Work
required by this Settlement Agreement and Conséht Decree.
Performing Settling Defendants shall nonetheless be responsible
for ensuring that their contractors and subcontractors perform
the Work contemplated herein in accordance with this Settlement
Agreement and Consent Decree. With regard to the activities
undertaken pursuant to this Settlement Agreement and Consent

Decree, each contractor and subcontractor shall be deemed to be

in a contractual relationship with the Performing Settling =

Defendants within the meaning of Section 107(b) (3) of CERCLA, 42
U.S.C. § 9607(b) (3). :
IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in

this Settlement Agreement and Consent Decree which are defined in

meaning assigned to them in CERCLA or in such regulations.
Whenever terms listed below are used in this Settlement Agreement
and Consent Decree or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:
"Cannons Defendants”" shall mean J. Robert Cannon and J. Scott

Cannon.
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WCERCLA" shall mean the Comprehensive Environmental Response,
. Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§
9601 et geq.

"Day" shall mean a calendar day unless expressly stated to be
a working day. "Working day" shall mean a day other than a
Saturday, Sunday, or Federal holiday. 1In compuéing any period of
time under this Settlement Agreement and Consent Decree, where
the last day would fall on a Saturday, Sunday, or Federal
holiday, the period shall run until the close of business of the
next working day.

"EPA" shall mean the United States Environmental Protection
Agency and any successor departments or agéncies of the United

States. - T S — OO

"Funding Entities®" shall mean Fireman’s Fund Insurance

Company, American Policyholders Insurance Company, and Reliance
Insurance Company.

“"Future Response Costs" shall mean all costs, other than
Oversight Costs, including, but not limited to, direct and
e indirect costs (as such indirect costs may from time to time be
calculated), that the United States and the State incur after
lodging of this Settlement Agreement and Consent Decree for
developing or modifying plans, reports or other items requiread
pursuant to this Settlement Agreement and Consent Decree, or
otherwise implementing, or enforcing this Settlement Agreement
and Consent Decree, including, but not limited to, payroll costs,

contractor costs, travel costs, laboratory costs, the costs
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incurred pursuant to Sections VII, VIII, X (including, but not
limited to, attorneys fees and the amount of just compensation),
XVI, XVII, and Paragraph 93 of Section XXIII (Covenants Not to
Sue by Plaintiffs). Future Response Costs shall also include all
non-contractor costs, including direct and indirect costs,
incurred by the United States and the State iﬁzconnection with
the Site between July 1, 1996, and the lodging of this Settlement
Agreement and Consent Decree, including, but not limited to, non-
contractor costs incurred by the United States in reviewing or
devgloping plans, reports, and other items pursuant to the
Unilateral Administrative Order (as hereinafter defined),
verifying the work performed pursuant to the Unilateral
Administrative Order (including, without limitation, overseeing =
any on-site activities), or otherwise implementing, overseeing,
or enforcing the Unilateral Adnigi;g;ative Order, including, but
not limited to, payroll costs, travel costs, and laboratory
costs.

"Institutional Controls” shall mean deed restrictions and

other regquirements and controls developed for one or more of the

following purposes: 1) to restrict the use of groundwater at the
Site; 2) to limit human or animal exposure to Waste Material at
or emanating from the Site; 3) to ensure non-interference with
the performance of the Work; and 4) to ensure the integrity and
effectiveness of the Work.

"Interest"”, in accordance with 42 U.S.C. § 9607(a), shall mean

interest at the rate specified for interest on investments of the



mailto:o_th.@rrequirementsand

14
Hazardous Substance Superfund established pursuant to the
Internal Revenue Code, 26 U.S5.C. § 9507. In calculating the
Interest, EPA may compound on a daily, monthly or annual basis.

"Landfill" shall mean the landfill covering approximately 28
acres of a 36-acre parcel of land owned by Landfill & Resource
Recovery, Inc., located on Oxford Turnpike in North Smithfield,
Rhode Island.

"National Contingency Plan" or "NCP" shall mean the National
0il and Hazardous Substances Pollution Contingency Plan
promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, including, but not limited to,

any amendments thereto.

"Natural Resources® shall have the meaning provided in Section

101(16) of CERCLA, 42 U.S5.C. § 9601(16), and as provided in
R.I.G.L. Chapter 23-19.1. ; )

"Natural Resource Damages"™ means damages recoverable under
Section 107 of CERCLA for injury io. destruction of, or loss of
any and all Natural Resources of the L&RR Site, including the

reasonable costs of assessing such injury, destruction or loss,

or damages recoverable under R.I.G.L. 23-19.1 et seq., and under
the common law of the State of Rhode Island.

“"Operation and Maintenance® or "O & M" shall mean all
activities required to maintain the effectiveness of the Remedial
Action as required under the Operation and Maintenance Plan
and/or Post Closure Operation and Maintenance Plan approved or

developed by EPA pursuant to the UAO or modified and approved
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pursuant to this Settlement Agreement and Consent Decree and the
Statement of Work (“SOw").

"Oversight Costs" shall mean all costs, including but not
limited to, direct and indirect costs, that the United States and
the State incur after lodging of this Settlement Agreement and
consent Decree in reviewing plans, reports andzother items for
O&M or other Work pursuant to this Settlement Agreement and
Consent Decree, verifying the O&M or other Work activities
(including, without limitation, overseeing any on-site
activities), or otherwise overseeing the O&M or other Work
activities performed pursuant to this Settlement Agreement and
Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, and laboratory costs. _Oversight .
Costs do not include Future Response Costs as defined above.

"Owner Settling Defendants"” shﬁll meaﬁ the Settling Defendants
listed in Appendix E.

“paragraph" shall mean a portion of this Settlement Agreement

and Consent Decree identified by an arabic numeral or an upper

_ case letter. ' o S

"parties" shall mean the United States, the State of Rhode
Island, the Funding Entities and the Settling Defendants.

"past Response Costs™ shall mean all costs, including, but not
limited to, direct and indirect costs and interest, that the
United States and the State incurred with regard to the Site
prior to lodging of this Settlement Agreement and Consent Decree,

including, but not limited to, payroll costs, contractor costs,
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travel costs, and laboratory costs. Except that Past Response
Costs shall not include all non~-contractor costs the United
States has incurred from July 1, 1996, until the lodging of this
Settlement Agreement and Consent Decree, in reviewing or
developing plans, reports, and other items pursuant to the
Unilateral Administrative Order (as hereinafte§ defined),
verifying the work performed under the UAO (including, without
limitation, overseeing on-site activities), or otherwise
implementing, overseeing, or enforcing the UAO, including, but
not limited to, payroll costs, travel costs, and laboratory
costs.

"pPerformance Standards" shall mean those cleanup standards,

standards of control, cleanup levels, treatment standards,

institutional controls, and other substantive requireﬁents,
criteria or limitations set torthjin the ROD or Paragraph 14 of
this Settlement Agreement and Consent Decree or the SOW.
"Performing Settling Defendants" shall mean those Parties
identified in Appendix D (Performing Settling Defendants).

"Plaintiffs" shall mean the United States and the State of

Rhode Island.

"RCRA"™ shall mean the Solid Waste Disposal Act, as amended, 42
U.S.C. §§ 6901 et geqg. (also known as the Resource Conservation
and Recovery Act).

"Record of Decision" or "ROD" shall mean the EPA Record of
Decision relating to the Site signed on September 29, 1988, by

the Regional Administrator, EPA Region I, all attachments



17
thereto, and as modified by the Explanation of Significant
Differences, signed on March 8, 1991, by the Regional
Administrator, EPA Region I and as modified by the Explanation of
Significant Differences signed on September 16, 1996.

"Remedial Action" shall mean those activities, except for
Operation and Maintenance, undertaken and to bézundertaken by the
Performing Settling Defendants and/or Owner Settling Defendants
to implement the ROD in accordance with final plans and
specifications submitted by the Performing Settling Defendants
pursuant to the Remedial Design Work Plan and approved by EPA.

"Remedial Design/Remedial Action Work Plan®" or "RD/RA Work
Plan" shall mean the document submitted by the Performing

Settling Defendants pursuant to Paragraph 13.a of this _

Settlement Agreement and Consent Decree.

"Remedial Design" shall mean tﬂoSe activitie; undertaken and
to be undertaken by the Perforniﬁg Settling Defendants to develop
the final plans and specifications for the Remedial Action

pursuant to the Remedial Design/Remedial Action Work Plan.

“RIDEM" shall mean the Rhode Island Department of
Environmental Management and any successor departments or
agencies of the State.

*Section" shall mean a portion of this Settlement Agreement
and Consent Decree identified by a roman numera}.

"Settlement Agreement and Consent Decree" shall mean this

Decree and all appendices attached hereto (listed in Section
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XXXI). 1In the event of conflict between this Decree and any
appendix, this Decree shall control.
"Settling Defendants" shall mean those Parties identified in
Appendices D (Performing Settling Defendants), E (Owner Settling
Defendants) and the Cannons Defendants. .

"Site" shall mean the Landfill & Resource Récovery Superfund

site, located on Oxford Turnpike, northwest of Pound Hill Road in

North Smithfield, Providence County, Rhode Island and depicted

generally on the map attached as Appendix C.
"State"” shall mean the State of Rhode Island.
*Statement of Work"™ or "SOW" shall mean the statement of work

for implementation of the Remedial Design, Remedial Action, and

Operation-and Maintenance at the Site, as set forth in Appendix B

to this Settlement Agreement and Consent Decree and any
modifications made in accordance with this Settlement“Agreement
and Consent Decree.

"Supervising Contractor® shall mean the principal contractor
retained by the Settling Defendants to supervise and direct the

implementation of the Work under this Settlement Agreement and

Consent Decree.

"Unilateral Administrative Order"™ or "UAO" shall mean the
Administrative Order, Docket No. I-90-1085, issued by the
Regional Administrator, EPA Region I, on June 29, 1990, and as
modified by First Modification to Scope of Work and
Administrative Order, issued by the Regional Administrator, EPA

Region I, on October 19, 1990, and by Second Modification to
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Administrative Order, issued by the Regional Administrator, EPA
Region I, on January 30, 1992. All references ﬁo the Unilateral
Administrative Order or UAO shall mean the Unilateral
Administrative Order as modified, unless the context indicates
otherwise.

"United States" shall mean the United Stateé'of America.

"Waste Material"™ shall mean (1) any "hazardous substance"
under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any
"hazardous waste" under Section 1004(5) of RCRA, 42 U.S.C. §
690;(5); and (3) any "hazardous waste" under R.I.G.L. Chapter
23-19.1.

"Work" shall mean all activities Performing Settling
Defendants and Owner Settling Defendants are required to perform .
under this Settlement Agreement and Consent Decree, including,
but not limited to, the remaining;components of the Remé&ial

Action not completed pursuant to the UAQO, Operation and

Maintenance and any additional response actions; provided however

that "Work" shall not include those activities required by
Section XXVII (Retention of Records).
V. GENERAL PROVISIONS
5. gcommjtments by Settling Defendants

a. Performing Settling Defendants and Owner Settling

Defendants shall finance and perform the Work in accordance with
this Settlement Agreement and Consent Decree and all plans,
standards, specifications, and schedules set forth in or

developed or approved by EPA pursuant to this Settlement
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Agreement and Consent Decree. Performing Settling Defendants and
Oowner Settling Defendants shall also reimburse the United States
and the State for Past Response Costs, Oversight Costs and Future
Response Costs and make the other payments and perform the other
obligations required by this Settlement Agreement and Consent
Decree. Performing Settling Defendants and Owﬁér Settling
Defendants shall also compensate the United States and the State
for damage to Natural Resources under the trusteeship of the
Secretary of the Interior, NOAA and the Director of RIDEM as
provided in this Settlement Agreement and Consent Decree.
Performing Settling Defendants shall dismiss with prejudice all
claims brought in the civil action captioned Aggg;_g&_am;gl, C.A.
No. 91-0383B (D.R.I.), and shall dismiss with prejudice the
appeal of such civil action. |

b. The obligations of Pefforning Settling Defendahts and
Oowner Settling Defendants to finance and perform the Work and to
pay amounts owed the United State§ and the State under this
Settlement Agreement and Consent Decree are joint and several.

All obligations of the Performing Settling Defendants under this

Settlement Agreement and Consent Decree shall be deemed
obligations of the Owner Settling Defendants, who shall be
jointly and severally liable for their performance. Except as
specifically set forth in Paragraph 8 and Section X, in the event
of the failure of any one or more Performing Settling Defendants
and/or Owner Settling Defendants to implement the regquirements of

this Settlement Agreement and Consent Decree, the remaining
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Performing Settling Defendants and/or Owner Settling Defendants
shall complete all such requirements.

c. The Cannons Defendants have reimbursed the United
States for Past and Future Response Costs as provided in
Paragraph 52.b. of this Settlement Agreement and Consent Decree.
The Cannons Defendants represent and the Plainéiffs understand
that entities other than the Cannons Defendants ("Funding
Entities") have made the monetary payments referenced in
Paragraph 52.b. of this Settlement Agreegent and Consent Decree.
Settlement with the Cannons Defendants is based on their
representations concerning their financial condition.

6. Compliance With Applicable Law
- All activities undertaken by Settling Defendants pursuant to
this Settlement Agreement and Consent Decree shall be performed
in accordance with the requiremeﬁts of all applicable federal and
state laws and regulations. Settling Defendants must also
comply with all applicable or relevant and appropriate
requirements of all federal and state environmental laws as set
forth in the ROD and the SOW. The activities conducted pursuant
to this Settlement Agreement and Consent Decree, if approved by
EPA, shall be considered to be consistent with the NCP.
7. Permits

a. As provided in Section 121(e) of CERCLA and § 300.5
of the NCP, no permit shall be reguired for any portion of the
Work conducted entirely on-site. Where any portion of the Work

requires a federal or state permit or approval, Performing
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Settling Defendants shall submit timely and complete applications
and take all other actions necessary to obtain all such permits
or approvals.

b. The Performing Settling Defendants may seek relief
under the provisions of Section XX (Force Majeure) of this
Settlement Agreement and Consent Decree for anizdelay in the
performance of the wérk resulting from a failure to obtain, or a
delay in obtaining, any permit required for the Work if the
Performing Settling Defendants submitted timely, complete and
adequate applications and took all other actions necessary to
obtain all such permits or approvals.

c. All hazardous waste, as defined under Section 1004(5)
of RCRA, 42 U.S.C. § 6903(5), which Performing Settling
Defendants generate in performance of the Work shall be managed
by the Performing Settling Defendants in accordance with the Né;,
including but not limited to the RCRA requirements relating to
the use and signing of manifests. Performing Settiing Defendants
or their representatives shall be listed as the generators on all

~_manifested shipments of hazardous waste generated during

performance of the Work.

d. This Settlement Agreement and Consent Decree is not,
and shall not be construed to be, a permit issued pursuant to any
federal or state statute or regulation.

8. . f Oblj . —in-Tit)
a. With respect to any property owned or controlled by

any of the Owner Settling Defendants that is located within the

X8 i1 M ieere mmws x imE . . & WD
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site, within 15 days after the entry of this Settlement Agreement
and Consent Decree, each such Owner Settling Defendant shall file
a notice with the Recorder’s Office or Registry of Deeds or other
appropriate office, Providence County, State of Rhode Island in
substantially the form attached as Appendix I, which shall »
provide notice to all successors-in-title that the property is
located within the Site, that EPA selected a remedy for the Site,
that a Consent Decree requiring the implementation of the
remaining portions of the remedy by potentially respénsible
parties was approved by the United States District Court for the
District of Rhode Island in Unjted States v. Landfil]l & Resource
Recovery Inc., and that the property is subject to access and
institutional controls. Owner Settling Defendants shall give EPA
and the State a certified copy of the recorded notice within:ton
days of recording the notice at the addresses set forth in
Section XXVIII (Notices and Submissions).

b. The obligations of each Owner Settling Defendant with

respect to the provision of access under Section X (Access and

controls under Section X shall be binding upon any and all such
Owner Settling Defendants and any and all persons who
subseguently acquire any interest or portion of the Site
(hereinafter "Successors-in-Title"). Each subsequent instrument
conveying an interest to any such property included in the Site
shall reference the recorded location of such notices and

covenants applicable to the property.
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c. Any Owner Settling Defendant and any
_ Successor-in-Title shall, at least 30 days prior to the

conveyance of any interest in property located within the Site
including, but not limited to, fee interests, leasehold
interests, and mortgage interests, give written noticé of this
Settlement Agreement and Consent Decree and anf}easements that
have been filed with respect to the property pursuant to Section
X (Access and Institutional Controls) to the grantee and written
notice to EPA, the State, and the Performing Settling Defendants
of the proposed conveyance, including the name and address of the
grantee, and the date on which notice of the Settlement Agreement
and Consent Decree and easements was given to the grantee. 1In

- -the event of any such conveyance, the Owner Settling Defendants’
and Performing Settling Defendants’ obligations under this
Settlement Agreement and Consent ﬁecree, including their
obligations to provide or secure institutional controls and
access pursuant to Section X, shall continﬁe to be met by the

Owner Settling Defendants and the Performing Settling Defendants.

grantee may perform some or all of the Work under this Settlement
Agreement and Consent Decree. 1In no event shall the conveyance
of an interest in property that includes, or is a portion of, the
Site release or otherwise affect the liability of the Owner
Settling Defendants and the Performing Settling Defendants éo

comply with the Settlement Agreement and Consent Decree.
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VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

9. Except for the activites described below in subparagraphs
(a) (4), (a)(5), (b) and (c), the Performing Settling Defendants
have performed the response actions for the Site as described in
the Record of Decision ("ROD") attached hereto as Appendix A.
The Performing Settlng Defendants and Owner Seﬁtling Defendants
shall perform the Work as described in the Statement of Work
(*"SOW") (which the Parties agree is consistent with the ROD),
attached hereto as Appendix B; and any modifications thereto.
The ROD, the SOW, and all modifications to the SOW, are hereby
incorporated by reference and made a part of this Decree. The

Work shall be performed in accordance with all the provisions of

- this Decree, the SOW, any modifications to the SOW, and all

design specifications, Work Plans or other plans or schedule;
attached to or approved pursuant to the SOW. The major
components of the Remedial Action for the Site are as follows:

a. (1) Upgrading the Landfill closure by extending the
steep side slopes in the uncovered northeast area of the

Landfill, installing a synthetic cover in this area; (2)
establishing a cover thickness of at least twenty-four (24)

inches_ and vegetation over the entire Landfill; (3) upgrading the

surface water runoff management system; (4) ensuring Site
security by installing and maintaining a fence around the entire
Site; and (5) establishing institutional controls.

b. Collecting and treating the Landfill gas using a
thermal destruction technology so that volatile organic compound
concentrations in ambient air -are reduced and risks to public
health and the environment are minimized.

c. Post-closure inspection, operation and maintenance
of the Landfill cap, gas collection and treatment system, and
other components of the remedy; long—~term monitoring of the
groundwater and surface water, Landfill gas emissions and
migration, and ambient air to ensure that the remedy remains
protective.

I T ————
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10. Upon entry of this Settlement Agreement and Consent
Decree by the Court, the UAO shall cease to have independent
legal significance and will be superseded by this Settlement
Agreement and Consent Decree, which shall govern the performance
of the Work by Settling Defendants. Except as provided herein,
all Work Plans, design specifications or other plans, reports, or
schedules, as approved by EPA pursuant to the UAO and the UAO SOW
shall be incorporated into and shall be enforceable under this
Settlement Agreement and Consent Decree. Upon lodging of this
Settlement Agreement and Consent Decree by the Court, the
Performing Settling Defendants and Owner Settling Defendants

shall immediately commence performance of the Work in accordance

with fﬁe progg;iéﬁs of this“Settlement Agreément and Consent
Decree, the SOW, any modifications to the SOW, and all design
specifications, Work Plans or other plans or schedules attached
to or approved pursuant to the SOW or approved by EPA pursuant to
the UAQO and the UAO SOW and incorporated herein and enforceable

hereunder. Upon the effective date of this Settlement Agreement

and Consent Decree, all Future Response Costs incurred from
July 1, 1996 to the lodging of the Settlement Agreement and
Consent Decree, and Oversight Costs incurred after lodging of the
Settlement Agreement and Consent Decree, shall be reimbursed in
accordance with Section XVII1 and Appendix G.

11. Plaintiffs acknowledge that Performing Settling ;
Defendants have completed the Remedial Design pursuant to t%e

Unilateral Administrative Order.
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12. a. All Work to be performed by the Performing Settling
Defendants and Owner Settling Defendants pursuant to this
Settlement Agreement and Consent Decree shall be under the
direction and supervision of a qualified contractor. If the
Performing Settling Defendants and/or Owner Settling Defendants
do not continue to employ de maximis, inc., asﬂthe Supervising
Contractor, and Miller Engineering and Testing, Inc., Smith
Environmental, O & M, Inc., IEA, Inc., Trillium, Inc., RECON,
Inc., CW Miller, and 21st Century Environmental Management as
contractors or subcontractors, or if the Performing Settling
Defendants and/or Owner Settling Defendants intend to employ any
other Supervising Contractor or any other contractors or
subcontractors, -then within 20 days after determining that a
different Supervising Contractor or contractor or subcontractor
will be employed, the Performing Settling Defendants and Owner
Settling Defendants shall notify EPA and the State in writing of
the name, title and qualifications of the Supervising Contractor
and the names of any other contractors and/or subcontractors

proposed to be used in carrying out the Work to be performed

pursuant to this Settlement Agreement and Consent Decree.
Selection of any such Supervising contractor or any other
contractor and/or subcontractor (collectively "“contractors")
shall be subject to disapproval by EPA. If EPA disapproves of
the selection of any contractor, the Performing Settling
Defendants and Owner Settling Defendants shall submit a list of

alternative contractors, including their qualifications, to EPA
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and the State within 21 days of receipt of the disapproval of the
contractor previously proposed. Upon notice of EPA’s response
the Performing Settling Defendants and Owner Settling Defendants
may select any contractor from that list not disapproved by EPA
and shall notify EPA and the State of the name of the selected
contractor within five (5) working days tollowiﬁg receipt of
notice from EPA.

b. All Work to be performed by the Performing Settling
Defendants and Owner Settling Defendants pursuant to this
Settlement Agreement and Consent Decree and under the direction
and supervision of the Supervising Contractor. EPA may require
that Work under this Settlement Agreement and Consent Decree be
subject to quality assurance.by an _independent, qualified
contractor if EPA determines that the Work fails to meet the
degree of skill and diligence norbally employed by professional
engineers or consultants performing the same or similar services.
Any such determination shall be subject to dispute resolution
pursuant to Section XXI (Dispute Resolution). Within 20 days

after notification by EPA that Work pursuant to this Settlement

Agreement and Consent Decree shall be subject to gquality control
by an independent, qualified contractor (unless dispute
resolution has been timely sought), the Performing Settling
Defendants and Owner Settling Defendants shall notify EPA and the
State, in writing, of the name, title, and qualifications ok the
Independent Quality Assurance Team (IQAT) that shall be

responsible for evaluating, collecting, examining and/or testing
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various data, materials, procedures, and equipment during the
designated Work. The IQAT shall be retained by the Performing
Settling Defendants and shall be from an independent consulting,
testing and/or inspection organization. The IQAT shall function
to (a) direct and perform tests for quality assurance inspection
activities; (b) verify that O & M and other wofk is implemented;
(c) perform independent on-site inspections of the Work and
evaluations of the data to assess compliance with project
standards; (d) verify that equipment and testing procedures meet
the test requirements; and (e) report to the Performing Settling
Defendants, Owner Settling Defendants EPA and the State the
results of all inspections.

13. The following Work shall be performed by Performing
Settling Defendants and Owner Settling Defendants:

a. In accordance with the time periods specified in the

SOW, Performing Settling Defendants submitted for review,
modification and/or approval by EPA, after opportunity for review
and comment by the State, Qork plans for Remedial Design/Remedial

Action (RD/RA Work Plan), 100% Design, Remedial Action and

Implementation (RAI Plan), Operation and Maintenance (0 & M
Plan) and Post Closure Operation and Maintenance ("Post Closure O
& M Plan®). EPA and the State acknowledge that the Performing
Settling Defendants have completed the RD/RA Work Plan, 100%
Design, RAI Plan, the O & M Plan, and the Post Closure O & M
Plan and such Work Plans were approved by EPA in accordancé with

the terms of the UAO. As of the effective date of this
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Settlement Agreement and Consent Decree, the RD/RA Work Plan, the
100% Design, the RAI Plan, the O & M Plan, and the Post Closure
o'& M Plan, as approved by EPA, shall be enforceable under this
Settlement Agreement and Consent Decree.

b. Performing Settling Defendants have bequn'performing
and shall complete performing the Work detaila& in all EPA
approved work plans, plans and documents. All work plans, plans
and documents and any submissions required thereunder or under
this Settlement Agreement and Consent Decree shall be enforceable
under this Settlement Agreement and Consent Decree. All response
activities shall be conducted in accordance with the National
Contingency Plan, the EPA Superfund Remedial Design and Remedial
Action Guidance (OSWER Directive 9355.0-4A), any additional

guidance provided by EPA, and the requirements of this Settlement

Agreement and Consent Decree, including the standards,

specifications and schedules contained in the SOW and all
approved plans and documents. To the extent that EPA provides

any additional guidance documents to Performing Settling

applicable to future obligations.

c. The Post Closure O & M Plan was approved by EPA and
supersedes the O & M Plan.

d. Performing Settling Defendants and Owner Settling
Defendants shall implement the Work detailed in the Post Closure
O&M Plan and the SOW. The Post Closure O&M Plan, the SOW ind any

submissions required thereunder or under this Settlement
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Agreement and Consent Decree shall be enforceable under this
Settlement Agreement and Consent Decree. All response activities
shall be conducted in accordance with the National Contingency
Plan, the EPA Superfund Remedial Design and Remedial Action
guidance (OSWER Directive 9355.0-4A), and any additional guidance
provided by EPA, and the requirements of this Séttlement
Agreement and Consent Decree, including the standards,
specifications and schedules contained in the SOW. To the extent
that EPA provides any additional guidance documents to Performing
Settling Defendants and/or Owner Settling Defendants, these
additional guidance documents shall only be applicable to future
obligations.

14. The Work performed by Performing Settling Defendants and
Owner Settling Defendants pursuant to this Settlement Agreement
and Consent Decree must, at a minimum, achieve the followiné
Performance Standards:

a. Cleanup Standards: The target cleanup level for the
gaseous emissions are as dictated by the Rhode Island Air Toxics

Regulations. These Cleanup Standards must be met at the

perimeter of the Landfill:

Contaminant Cleanup Level (ug/m’)*
Chloroform 0.04
1,2-dichloroethane 0.04
Carbon tetrachloride 0.03

|
Benzene 0.1

Methylene chloride 0.2
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Trichloroethene 0.3
Tetrachloroethene and
1,1,2,2~Tetrachloroethane 0.05
Toluene 400

* Acceptable ambient level (annual average)

b. Other Performance Standards: All remedial
activities must meet or attain all applicable or relevant and
appropriate federal and state standards, requirements, criteria
or limitations (to the extent they are applicable or relevant and
appropriate) identified in the ROD, the SOW and the approved
design documents, and such other standards, requirements,
criteria or limitations are hereby incorporated by reference and

must be attained, as if set forth fully herein. All remedial

activities must meet or attain all other health or
environmentally related numerical standards set forth in the ROD,
and must meet or attain all standards for closure of the
Landfill, the gas collection and thermal destruction system, and
air, surface water and groundwater monitoring specified in the

ROD and the SOW, including standards for upgrading the Landfill

“closure set forth in Section IV.A of the SOW, standards for the
gas collection and thermal destruction treatment system set forth
in Section 1IV.B of the SOW, and standards for air and grouﬁdwater
monitoring set forth in Section IV.C of the SOW. |

c. Settling Defendants shall not use any portion éf the
Site in any manner that EPA determines would adversely affect the

integrity of any containment system, treatment system or
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monitoring system installed pursuant to this Settlement Agreement
and Consent Decree.

d. The Performing Settling Defendants and Owner
Settling Defendants shall continue to implement the Remedial
Action and O&M until the Performance Standards are achieved and
for so long thereafter as is otherwise requiredzunder this
Settlement Agreement and Consent Decree.

15. Performing Settling Defendants and Owner Settling
Defendants acknowledge and agree that nothing in this Settlement
Agreément and Consent Decree, the SOW, the Remedial
Design/Remedial Action Work Plan, the 100% Design, the Remedial
Action Implementation Plan, the O&M Plan or the Post Closure o&M
Plan constitutes a warranty or representation of any kind by .
Plaintiffs that compliance with the Work requirements set forth
in the SOW ané the Plans will achieve the Performance Standards.
Performing Settling Defendants’ and/or Owner Settling Defendants’
compliance with the Work requirements shall not foreclose
Plaintiffs from seeking compliance with all terms and conditions
of this Settlement Agreement and Consent Decree, including, but
not limited to, the applicable Performance Standards.

16. a. Performing Settling Defendants have provided written
notification of off-Site shipment of Waste Material from the Site
to an out-of-state waste management facility to the appropriate
state environmental official in the receiving facility’s state
and to the EPA Project Coordinator of such shipment of Wastg

1

Material.
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b. To the extent that any future notifications of off-
Site shipments of Waste Materials are necessary, the Performing
Settling Defendants or Owner Settling Defendants, as appropriate,
shall include in any future written notification the following
information, where available: (1) the name and location of the
facility to which the Waste Material is to be thpped; (2) the
type and quantity of the Waste Material to be shipped; (3) the
expected schedule for the shipment of the Waste Material; and (4)
the method of transportation. The Performing Settling Defendants
or Owner Settling Defendants, as appropriate, shall notify the
state in which the planned receiving facility is located of major

changes in the shipment plan, such as a decision to ship the

Waste Material to another facility within the same state, or to a

facility in another state. The Performing Settling Defendants or
Owner Settling De%endants, as apﬁropriate. shall provide the
information required by this Subparagraph before the Waste
Material is actually shipped. However, this notification

requirement shall not apply to any off-Site shipments when the

yards.
VII. MODIFICATION OF THE SOW
17. If EPA determines that modification to the work specified
in the SOW, work plans and/or other plans developed pursuant to
the SOW is necessary to achieve and maintain the Performance
Standards or to carry out and maintain the effectiveness of the

remedy get forth in the ROD, EPA may require that such
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modification be incorporated in the SOW, work plans and/or such
other plans. Provided, however, that a modification may only be
required pursuant to this Section to the extent that it is
consistent with the scope of the remedy selected in the ROD. For
the purposes of this Section only, the "scope of the remedy
selected in the ROD" is: containment of Waste ﬁaterials beneath
a landfill cap to control the source of contamination and
minimize contamination migrating from the landfill; collection
and management of stormwater; collection and treatment of
landfill gas; long term maintenance of the landfill cap and gas
collection and treatment system; long term monitoring of air

groundwater, and surface water; and establishment and maintenance

of institutional controls and access necessary to implement the . ..

remedy at this Site and ensure that the remedy is protective of

human health and the‘cnvironment.

18. Within 60 days (unless EPA determines that more time is
necessary) of receipt of written notice from EPA or Performing
Settling Defendants pursuant to Paragraph 17 that additional

response actions are necessary (or such longer time as may be

specified by EPA), Performing Settling Defendants shall submit to
EPA and the State, for approval by EPA, after reasonable
opportunity for review and comment by the State, a work plan for
the additional response actions. The plan shall conform to this
Settlement Agreement and Consent Decree, the NCP, EPA Superﬁund
Remedial Design and Remedial Action Guidance (OSWER Directi?e

9355.0-4A), and other guidances identified by EPA. To the éxtent
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that EPA provides any additional guidance documents to Performing

_Settling Defendants, these additional guidance documents shall

only be applicable to future obligations. Upon approval
Performing Settling Defendants shall implement any work required
by any modifications incorporated in the SOW, work plans and/or
other plans developed pursuant to the SOW in acéordance with this
Section and with the schedule contained therein.

19. Any modifications to the SOW, the work plans and/or other
plans developed pursuant to the SOW that Performing Settling
Defendants propose are necessary to meet the Performance
Standards or to carry out the remedy selected in the ROD, shall
be subject to approval by EPA, after reasonable opportunity for

review and comment by the State. If authorized by EPA,

Performing Settling Defendants shall complete all such additional
response actions in accordance with plans, specifications, and
schedules approved or established by EPA pursuant to Section XII
(Submissions Reguiring Agency Approval).

20. If Performing Settling Defendants object to any

Section, they may seek dispute resclution pursuant to Section XXI
(Dispute Resolution). Such a dispute shall be resolved pursuant
to Paragraphs 64-68 of this Settlement Agreement and Consent
Decree. The SOW and/or related work plans shall be modifieq in
accordance with final resolution of the dispute. Nothing ié this

Section shall be construed to limit EPA’s authority to require
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performance of further response actions as otherwise provided in
this Settlement Agreement and Consent Decree.

VIII. EPA REMEDY REVIEW

21. Performing Settling Defendants shall conduct any studies
and investigations as deemed necessary by EPA in order to permit
EPA to conduct reviews of whether the Remedial iction is
protective of human health and the environment at least every
five years as required by Section 121(c) of CERCLA and any
applicable regulations.

22. If EPA determines, at any time, that the Remedial Action
is not protective of human health and the environment, EPA may

select further response actions for the Site in accordance with

the requirements of CERCLA and the NCP. Performing Settling . . .

Defendants, Owner Settling Defendants and, if required by
Sections 113(Xk) (2) or 117 6;MCERCLA, the public, will be provided
with an opportunity to comment on any further response actions
proposed by EPA as a result of the review conducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the

record during the comment period.

23, a. If EPA selects further response actions for the
Site, the Performing Settling Defendants shall undertake such
further response actions to the extent that the reopener |
conditions in Paragraph 85 or Paragraph 86 are satisfied. The
Performing Settling Defendants may invoke the procedures se%
forth in Section XXI (Dispute Resolution) to dispute (1) EP%':

determination that the Remedial Action is not protective ofihuman

!
;
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health and the environment, (2) EPA’s selection of the further
response actions, or (3) EPA’s determination that the reopener
conditions of Paragraph 85 or Paragraph 86 of Section XXIV
(Covenants Not To Sue) are satisfied. Disputes pertaining to
whether the Remedial Action is protective or to EPA’s selection
of further response actions shall be resolved»pﬁrsuant to
Paragraph 68 (record review).

b. If Performing Settling Defendants are required to
perform further response actions pursuant to this Section, they
shall submit a plan for such work to EPA for approval in
accordance with the procedures set forth in Section VI

(Performance of the Work by Settling Defendants) and shall

implement the plan approved by EPA in accordance with the = .

provisions of this Settlement Agreement and Consent Decree.

IX. Q!AL1IX_AS5QBAEQEL_5AHELIHQ&WAEE_DAIA.AHALX§I§
24. Performing Settling Defendants shall use quality

assurance, quality control, and chain of custody procedures
throughout the performance of the Work in accordance with the

SOW, EPA’s "Interim Guidelines and Specifications For Preparing

Quality Assurance Project Plans,”™ December 1980, (QAMS~005/80);
"Data Quality Objective Guidance,®™ (EPA/540/G87/003 and 004);
"EPA NEIC Policies and Procedures Manual," May 1978, revised
November 1984, (EPA 330/9-78-001-R); and subsequent amendments to
such guidelines and guidances upon notification by EPA to |
Performing Settling Defendants of such amendment. Amended

guidelines and guidances shall apply only to procedures con&ucted
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after such notification. If relevant to the proceeding, the
Parties agree that validated sampling data generated in
accordance with a Quality Assurance Project Plan ("QAPP")
submitted pursuant to the SOW, and reviewed and approved by EPA
shall be admissible as evidence, without objection, in any
proceeding under this Decree. Performing Settiing Defendants
shall ensure that EPA and State personnel and their authorized
representatives are allowed access at reasonable times to all
laboratories utilized by Performing Settling Defendants in
implementing this Settlement Agreement and‘Consent Decree. In
addition, Performing Settling Defendants shall ensure that such
laboratories shall analyze all samples submitted by EPA pursuant
to the QAPP for gquality assurance monitoring. Performing
Settling Defendants shall ensure that the laboratories they
utilize for the analysis of sampleg taken pursuant to this Decree
perform all analyses according to accepted EPA methods.
Performing Settling Defendants shall ensure that all 1abora£ories
they use for analysis of samples taken pursuant to this
Settlement Agreement and Consent Decree participate in an EPA or
EPA~equivalent QA/QC program.

25. Upon request of EPA or the State, the Performing Settling
Defendants shall allow split or duplicate samples to be taken by
EPA and the State or their authorized representatives.

Performing Settling Defendants shall notify EPA and the Sta&e not
less than 28 days in advance of any sample collection activﬁty

unless shorter notice is agreed to by EPA. In addition, EP@ and
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the State shall have the right to take any additional samples
that EPA or the State deem necessary. Upon request, EPA and the
State shall allow the Performing Settling Defendants to take
split or duplicate samples of any samples they take as part of
the Plaintiffs’ oversight of the Performing Settling Defendants’
implementation of the Work.

26. Performing Settling Defendants shall submit to EPA and
the State 2 copies each of the results of all sampling and/or
tests or other data obtained or generated by or on behalf of
Settling Defendants with respect to the Site and/or the
implementation of this Settlement Agreement and Consent Decree
unless EPA agrees otherwise.

27. Notwithstanding any provision of this Settlement
Agreement and Consent Decree, the United States and the State
hereby retain all of its information‘gathering and inspection
authorities and rights, including enforcement actions related
thereto, under CERCLA, RCRA and any other applicable statutes or
regulations.

X. ACCESS AND INSTITUTIONAL CONTROLS

28. Commencing upon the date of entry of this Settlement
Agreement and Consent Decree, the Owner Settling Defendants and
Performing Settling Defendants agree to provide the United
States, the State, and their representatives, including, but not
limited to, EPA and its contractors, and all the Performing
Settling Defendants, access at all reasonable times to the Site

and any other property to which access is required for the
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implementation of this Settlement Agreement and Consent Decree,
to the extent access to the property is controlled by Owner
Settling Defendants and/or Performing Settling Defendants,
respectively, including but not limited to, Lots 9, 9A, 10, 11,
67, 68 on Assessors Plat 7 in North Smithfield, Rhode Island, and
a portion of Lot 3 on Plat 7, for the purposeswof conducting any
activity related to this Settlement Agreement and Consent Decree
including, but not limited to:

a. Monitoring the Work;

b. Verifying any data or information submitted to the
United States or the State;

c. Conducting investigations relating to contamination

at or near the Site; L B} —

d. Obtaining samples;

e. Assessing the need for, planning, or implementing
additional response actions at or near the Site;

f. Inspecting and copying records, operating logs,

contracts, or other documents maintained or generated by

~__Settling Defendants or their agents, consistent with Section

XXVII;

g. Assessing Settling Defendants’ compliance with this
Settlement Agreement and Consent Decree;

h. Determining whether the property is being used in a
manner that is prohibited by this Settlement Agreement andé

Consent Decree or related agreements or easements; and
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i. Implementing the Work pursuant to the conditions set
forth in Paragraph 93 of this Settlement Agreement and Consent
Decree.
Prior to entry of this Settlement Agreement and Consent Decree,
access shall continue to be provided pursuant to the UAO.

29. The Parties acknowledge the License Ag}eement Between
Landfill & Resource Recovery, Inc. and Recycling of R.I., Inc.
and the Members of the Landfill & Resource Recovery Site Group
Regarding Portions of Lots 9, 9A, 10, 11, 67, 68 and 3 on
Assessor’s Plat 7 in North Smithfield, Rhode Island ("License
Agreement") which became effective on April 10, 1991, and which
is attached hereto as Appendix J. Upon entry of this Settlement
Agreement and Consent Decree, the License Agreement shall be

incorporated herein and enforceable hereunder. The Parties agree

that the rights and benefits extended to the Members of the

Landfill & Resource Recovery Site Group under the terms of the
License Agreement shall also extend to the United States and the
State, including their employees and contractors.

30. a. Commencing upon the date of entry of this Settlement

and Consent Decree, the Owner Settling Defendants shall not use
or permit the use of any of their property for which use
restrictions are required to protect the remedial action set
forth in the ROD, the public health, or the environment during or
after implementation of the remedial action set forth in the ROD,
including, but not limited to Lots 9, 9A, 10, 11, 67, 68 on

Assessors Plat 7 in North Smithfield, Rhode Island, and a bortion
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of Lot 3 on Plat 7, in violation of any of the following

restrictions:

i. No person shall consume or use groundwater
underlying the property in any way except for the limited
purpose of treating and monitoring groundwater contamination
levels. Groundwater wells and facilities installed for such

purpose shall only be installed pursuant to a plan approved by
the United States after review and comment by the State.

ii. No person shall disturb the surface or
subsurface of the cap by filling, drilling, excavation, or
removal of topsoil or other materials.

iii. No person shall conduct any use or activity on
the property that will disturb any of the remedial measures

that have been implemented pursuant to the UAO or will be
implemented pursuant to this Settlement Agreement and Consent

Decree.

iv. No person shall conduct any activity that
violates any additional use restrictions that EPA determines
are required to protect the remedial action set forth in the
ROD, the public health, or the environment during or after
implementation of the remedial action set forth in the ROD.

b. If any Owner Settling Defendant seeks to undertake
any restricted use or activity on the property, it may file a
petition with EPA setting forth the nature of the use or
activity, the reason why the use or activity is necessary, and.
any expected impact of the use or activity on the remedy, the
may undertake the restricted use or activity only if EPA
determines, in its sole and unreviewable discretion, to allow
such use or activity to be implemented pursuant to an approved
plan. The Owner Settling Defendants shall notify EPA prioﬁ to

Cq , . . .
any facility improvements or other construction activities on

such property. |
|
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31. The Owner Settling Defendants agree to file the easements
described below with respect to property that is owned or
controlled by any of the Owner Settling Defendants, to which
access by the United States or the State is required for the
implementation of this Settlement Agreement and Consent Decree,
or for which land or water use restrictions are:required to
ensure that the remedial action set forth in the ROD is and.
remains protective, and to protect the public health or the
environment during or after the implementation of the remedial
action set forth in the ROD, including, but not limited to, the
property described as follows and as more specifically described
in Appendix K: Lots 9, 9A, 10, 11, 67, 68 on Assessors Plat 7 in
North Smithfield, Rhode Island, and a portion of Lot 3 on Plat 7.
Owner Settling Defendants shall, within 45 days of entry of this
Consent Decree, submit to EPA for review and approval, after a
reasonable opportunity for review and comment by the State with
respect to such property:
i. A draft easement that grants to the United’
States, the State, the Performing Settling Defendants, and/or
their contractors and representatives (A) a right of access,
running with the land and binding on successors~in~title, for
the purpose of conducting any activity related to this
Settlement Agreement and Consent Decree including, but not
limited to, those activities listed in Subparagraph 28, and
(B) a right, running with the land and binding on successors-
in-title, to enforce any land and water use restrictions. The
easement shall be enforceable under the laws of the State of
Rhode Island, shall be in substantially the same form as the
sample easement that is included as Appendix G to the Rhode
Island Rules and Regulations for the Investigation and |
Remediation of Hazardous Material Releases (1996), shall be
free and clear of all prior liens and encumbrances, and shall

comply with the Attorney General’s Title Regulations ‘
promulgated pursuant to 40 U.S.C. § 255; and f
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ii. a current title commitment or report prepared
in accordance wlth the U.Ss. Department of Justlce §;gng§;§§

the United States (the "Standards”).
Within fifteen (15) days of EPA’s approval and acceptance of the

easement, the Owner Settling Defendants shall update the title
search and, if it is determined that nothing has occurred since
the effective date of the commitment or report to affect the
title adversely, file the easement with the Recorder’s Office or
Registry of Deeds or other appropriate office of Providence
County. Within thirty (30) days of filing the easement, the
owner Settling Defendants shall provide EPA with a title
insurance policy or other final title evidence acceptable under
the Standards, and the original recorded easement or a certified
copy thereof showing the clerk’s recoré;néﬁsiamps. Owner
Settling Defendants shall .provide a copy of such documents to the
State and Performing Settling Defendants at the same time as they
are provided to EPA. If EPA notifies the Owner Settling
Defendants that additional easements providing access rights are
required for implementation of this Consent Decree, or that
additional restrictive easements are needed to ensure that the
remedial action set forth in the ROD is and remains protective,
and to protect the public health, or the environment during or
after implementation of the remedial action set forth in the ROD,
the Owner Settling Defendants shall respond by following the
procedure outlined in this Subparagraph as though the propérty
had been identified in this Subparagraph, except that the éime

i
i

requirements shall commence with the date of receipt of the
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written notice, as opposed to the date of entry of the Settlement
Agreement and Consent Decree. A violation of any access easement
or restrictive easement filed pursuant to this Settlement
Agreement and Consent Decree by an Owner Settling Defendant shall
be considered a violation of this Settlement Agreement and
Consent Decree. )

32. a. To the extent that the Site or any other property to
which access is required for the implementation of this Consent
Decree, or for which land or water use restrictions are needed to
ensure the remedial action set forth in the ROD is or remains
protective, or to protect the public health, or the environment
during or after implementation of the remedial action set forth
in the ROD, is owned or controlled by persons other than a
Settling Defendant including, but not limited to, Lot 23 on A
Assessors Plat ?‘in North Smithfield, Rhode Island (see Appendix
K hereto). Performing Settling Defendants shall use best efforts
to secure from such persons for the United States and the State
and their representatives, including, but not limited to, EPA and

_its contractors, as well as the Performing Settling Defendants:

(i) access to the property for the purpose of conducting any
activity related to this Settlement Agreement and Consent Decree
including, but not limited to, those activities listed in
Paragraph 28, and (ii) the right to enforce any land and water
use restrictions (collectively "Access"). For purposes of:this
Subparagraph "best efforts" includes the payment of reason#ble

sums of money in consideration of Access. If any Access réquired

!
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by this Subparagraph is not obtained within 45 days of the date
of lodging of this Settlement Agreement and Consent Decree, or
within 45 days of the date EPA notifies the Performing Settling
Defendants in writing that additional Access beyond that
previously secured is necessary, Performing Settling Defendants
shall promptly notify the United States and the State in writing,
and shall include in that notification a summary of the steps
Performing Settling Defendants have taken to attempt to obtain
Access. The United States or the State may, as it deems
appropriate, assist Performing Settling Defendants in obtaining
Access or the property use restrictions. Performing Settling
Defendants shall reimburse the United States or the State, in
accordance with the procedures in Section XVII (Reimbursement in
Satisfaction of Claims) and Appendix G, for all costs incurred by
the United States or the State in obtaining Access and property
use restrictions including, but not limited to, attorneys fees
and the amount paid for the access rights and property use
restrictions. Such costs shall be considered Future Response

Costs.

b. To the extent that the Site or any other property to
which Access is required for the implementation of this Ccﬁsent
Decree, or for which land or water use restrictions are neéded to
ensure the remedial action set forth in the ROD is or remains
protectlve, or to protect the public health, or the env;ro%ment
during or after implementation of the remedial action set Forth

in the ROD, is owned or controlled by persons other than a;
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Settling Defendant including, but not limited to, Lot 23 (see
Appendix K hereto), Performing Settling Defendants shall use -
best efforts to secure from such persons the filing of the access
easements and restrictive easements described below. For the
purposes of this Subparagraph "best efforts" includes the payment
of reasonable sums of money in consideration of the filing of
these easements. Performing Settling Defendants shall, within 90
days of entry of this Settlement Agreement and Consent Decree,
submit to EPA for review and approval, after a reasonable
opportunity for review and comment by the State, the following:

i. A draft easement that grants to the United
States, the State, the Performing Settling Defendants, and/or
their contractors and representatives (A) a right of access,
running with the land and binding on successors-in-title, for
the purpose of conducting any activity related to this
Settlement Agreement and Consent Decree including, but not
limited to, those activities listed in Paragraph 28, and (B) a
right, running with the land and binding on successors-in~
title, to enforce any land and water use restrictions. The"
easement shall be enforceable under the laws of the State of
Rhode Island, shall be in substantially the same form as the
sample easement that is included as Appendix G to the Rhode
Island Rules and Regulations for the Investigation and
Remediation of Hazardous Material Releases (1996), shall be
free and clear of all prior liens and encumbrances, and shall
comply with the Attorney General’s Title Regulations
promulgated pursuant to 40 U.S.C. § 255; and

ii. a current title commitment or report prepared
in accordance wlth the u.s. Department of Justice §_§ngg;g§
t epa idence

the Unjted States (the "Standards").

Within fifteen (15) days of EPA‘s approval and acceptance of the
easement, Performing Settling Defendants shall update the title
search and, if it is determined that nothinq'has occurred %ince
the effective date of the commitment or report to affect t%e

title adversely, file the easement with the Recorder’s Office or



R

Al
s

~ State, in accordance with the procedures in Section XVIII
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Registry of Deeds or other appropriate office, of the county(ies)

_where the land is located. Within thirty (30) days of filing the

easement, Performing Settling Defendants shall provide EPA;with a
title insurance policy or other final title evidence acceptable
under the Standards, and the original recorded easement or a
certified copy thereof showing the clerk’s rec&rding stamps. The
Performing Settling Defendants shall provide a copy of such
documents to the State at the same time as they are provided to
EPA. If any easement reguired by this Subparagraph is not:
submitted to EPA for review and approval within 90 days of the
date of entry of this Consent Decree, Performing Settling
Defendants shall promptly notify the United States in wrifing,
and shall include in that notification a summary of ;bgvs;gggh_m_"
Performing Settling Defendants have taken to attempt to ob&ain
such easements. The United States or the State may, as it deens
appropriate, assist Performing Settling Defendants in obtaining
these access easements and restrictive easements. Performing

Settling Defendants shall reimburse the United States or the

(Reimbursement in Satisfaction of Claims) and Appendix G, for all

costs incurred by the United States and the State in obtaining

the easements including, but not limited to, attorneys feeé and

the amount paid to obtain the filing of the access easements and

restrictive easements. Such costs shall be Future Respons%
Costs. If EPA notifies Performing Settling Defendants in &riting

that additional access easements are required for implemenﬁation

i
H

e
.
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of this Settlement Agreement and Consent Decree, or that
additional restrictive easements are needed to ensure the
remedial action set forth in the ROD is protective, or to protect
the public health, or the environment during or after
‘implementation of the remedial action set forth in the ROD, with
respect to property that is not owned or controlled by any of the
Settling Defendants, Performing Settling Defendants shall respond
by following the procedure outlined in this Subparagraph as
though the property had been identified in this Settlement
Agreement and Consent Decree, except that the time requirements
shail commence with the date of receipt of the written noti?e, as
opposed to the date of entry of the Settlement Agreement and
Consent Decree. A violation of any access easement or
restrictive easement filed pursuant to this Settlement Agreement
and Consent Decree by a SettlingADefendant shall be consideféd a
violation of this Consent Decree.

33. Notwithstanding any provision of this Settlement

Agreement and Consent Decree, the United States and the State

retain all of their access authorities and rights, includiné
enforcement authorities related thereto, under CERCLA, RCRA and
any other applicable statute or regulations.

XI. REPORTING REQUIREMENTS

34. 1In addition to any other requirement of this Settlement
Agreement and Consent Decree, Performing Settling Defendants
shall submit to EPA and the State 1 copy each of written monthly

(unless EPA determines this freguency should be modified)




~_ be undertaken in the next three months. Upon entry of this
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progress reports that: (a) describe the actions which have%been
taken toward achieving compliance with this Settlement Agréement
and Consent Decree during the previous relevant time period; (b)
include a summary of all results of sampllng and tests and all
other data received or generated by Performing Settling |
Defendants or their contractors or agents in tﬂé previous
relevant time period; (c) identify all work plans, plans and
other deliverables required by this Settlement Agreement and
Consent Decree that were completed and submitted during thé
previoﬁs relevant time period; (d) describe all actions,
including, but not limited to, data collection and implementation
of work plans, which are scheduled for the next three months and
provide other information relating to the progress of the Work;
(e) include any modifications to the work plans or other
schedules that Performing Settling Defendants have proposed to
EPA or that have been approved by EPA; and (f) if appropri#te,
describe all activities undcrtakeﬁ in support of Community

Relations during the previous relevant time period and those to

Decree, Performing Settling Defendants shall submit these
progress reports to EPA and the State by the tenth day of évery
month following the lodging of this Settlement Agreement agd
Consent Decree (unless otherwise determined by EPA) until EPA
notifies the Performing Settling Defendants pursuant to Paragraph
49.b. of Section XV (Certification of Completion). If requested

by EPA or the State, Performing Settling Defendants shall also
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provide briefings for EPA and the State to discuss the progress
of the Work.

35. The Performing Settling Defendants shall notify EP$ of
any change in the schedule described in the progress reporﬁ for
the performance of any activity, including, but not limited to,
data collection and implementation of work plaﬁs, no later“than
seven days prior to the performance of the activity unless EPA
determines that a shorter time is needed. |

36. Upon the occurrence of any event during performance of
the Work that Performing Settling Defendants are required to
report pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603,
and/or Section 304 of the Emergency Planning and Community:
Right-to-know Act (EPCRA), 42 U.S.C. § 11004, Performing Séttlingw_mwww_
Defendants shall within 24 hours of the on-set of such_eveﬁt‘
orally notify the EPA Project Coordinator of the Alternate EPA
Project Coordinator designated pursuant to Section XIII (iﬂ the
event of the unavailability of the EPA Project Coordinator), or,

in the event that neither the EPA Project Coordinator or

!
Response Unit, Region I, United States Environmental Protection

Agency, and shall also notify the State Project Coordinato#.
These reporting reguirements are in addition to the reporting
required by CERCLA Section 103 or EPCRA Section 304. |

37. Within 20 days of the onset of such an event, Performing
Settling Defendants shall furnish to Plaintiffs a written report,

signed by the Performing Settling Defendants’ Project
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Settling Defendants as appropriate.
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Coordinator, setting forth the events which occurred and thé
measures taken, and to be taken, in response thereto. Within 30
days of the conclusion of such an event, Performing Settliné
Defendants shall submit a report setting forth all actions %aken
in response thereto. |

38. Performing Settling Defendants shall sugmit 3 copie% of
all plans, reports, and data required by the SOW and the Po#t
Closure Operation and Maintenance Plan, or any other approved
plans to EPA in accordance with the schedules set forth in such
plans. Performing Settling Defendants shall simultaneouslyj
submit 3 copies of all such plans, reports and data to the State.

39. All reports and other documents submitted by Perforﬁing
Settling Defendants or Owner Settling Defendants to EPA (otﬁer i

|
than the progress reports referred to above) which purport ﬁo,

~
I
|

document Performing Settling Defendants’ or owner Settling

Defendants’ compliance with the terms of this Settlement

Agreement and Consent Decree shall be signed by an authorizéd

representative of the Performing Settling Defendants or 0wn%r

XII. G_AGENC V.
40. After review of any plan, report or other item whicﬂ is
required to be submitted for approval pursuént to this Settﬂement

Agreement and Consent Decree, EPA, after reasonable opportu#ity

for review and comment by the State, shall in writing: (a) |

approve, in whole or in part, the submission; (b) approve the

submission upon specified conditions; (c) modify the submission
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to cure the deficiencies; (d) disapprove, in whole or in pagt,
the submission, notifying Settling Defendants of deficienciés and
of EPA’s decision that EPA will modify the submission; or (%) any
combination of the above. If EPA does not approve the submission
pursuant to (a) above, EPA may require the Performing Settljné
Defendants to participate in such meetings as Eﬁa determine§ are
necessary to modify the submission to comply with the |
requirements of this Decree and the SOW. If EPA determines, upon
receipt of any plan, report or other item regquired to be |
submitted for approval pursuant to this Consent Decree, that such
plan, report or other item is materially incomplete, in addition

i

to taking any action set forth in (a) through (e) above, EPA may
;

notify the Performing Settling Defendants of the material | o
omissions and such plan, report or other item shall not be'éeemed

to have been submitted to EPA for;purposes of complying witﬁ the

|
|

requirements of this Consent Decree and SOW.
|
-41. In the event of approval, approval upon conditions,

modification by EPA, or disapproval pursuant to Paragraph 40(a),

(b), (c), (d), or (e), Performing Settling Defendants shall

proceed to take any action regquired by the plan, report, or other
item, as approved or modified by EPA subject only to their right
*to invoke the Dispute Resolution procedures set forth in Section
XXI (Dispute Resolution) with respect to the modifications or
conditions made by EPA. 1In the event that EPA modifies the
submission to cure the deficiencies pursuant to Paragraph 40(c),

(d) or (e) and the submission has a material defect, EPA retains
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its right to seek stipulated penalties, as provided in Secti

L XXITI.

42. Notwithstanding the receipt of a written notice of |
disapproval pursuant to Paragraph 40(d), Performing Settliné
Defendants shall proceed, at the direction of EPA, to.take é
action required by any non-deficient portion oftthe submissi
Implementation of any non-deficient portion of a submission

not relieve Performing Settling Defendants of any liability

stipulated penalties under Section XXII (Stipulated Penalti%
for any deficient portion. ;
43. All plans, reports, and other items required to be
submitted to EPA under this Settlement Agreement and Consené
Decree shall, upon approval or modification by EPA, be é
enforceable under this Settlement Agreement and Consent Decé

In the event EPA approves or modifies a portion of a plan,

on

ny
on.
shall
for

s)

ee.

report, or other item reguired to be submitted to EPA under this

Settlement Agreement and Consent Decree, thé approved or mod

portion shall be enforceable under this Settlement Agreement

Consent Decree. To the extent EPA approves or modifies a po

of a plan, réport, or other item required to be submitted to

ified

and

EPA

under this Settlement Agreement and Consent Decree, the Settling

Defendants may not challenge their obligation to perform, or

|
disclaim responsibility for, any action required by such pla
report or other item except as authorized by Section XXI (Di

Resolution).

n,

spute
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XIII.

44. Within 20 days of lodging of this Settlement Agreemént

and Consent Decree, Performing Settling Defendants, the stade and

EPA will notify each other, in writing, of the name, addresé and

telephone number of their respective designated Project

Coordinators and Alternate Project Coordinators. If a Project

Coordinator or Alternate Project Coordinator initially desié
is changed, the identity of the successor will be given to q
other Parties at least 5 working days before the changes oc&
unless impracticable, but in no event later than the actual

the change is made. The Performing Settling Defendants’ Prq
Coordinator shall be subject to disapproval by EPA and shali
the technical expertise sufficient to adeguately oversee all
aspects of the Work. The Performing Settling Defendants’ Pr

Coordinator shall not be an attorney for any of the Perforﬁi

nated
he
ur,
day
ject

have

oject

ng

Settling Defendants in this matter. He or she may assign other

representatives, including other contractors,. to serve as a

Site

representative for oversight of performance of daily operations

during remedial activities. 1In addition, EPA will designate

, in

writing, a Geographic Section Chief who will be responsible
all the findings of approval/disapproval, and comments on al
major project deliverables. |

45, Plaintiffs may designate other representatives,
including, but not limited to, EPA and State employees, and
federal and State contractors and consultants, to observe an

monitor the progress of any activity undertaken pursuant to

for

1

d
this
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Settlement Agreement and Consent Decree. EPA’s Project
Coordinator and Alternate Project Coordinator shall have the
authority lawfully vested in a Remedial Project Manager (RPM) and
an On-Scene Coordinator (OSC) by the National Contingency Plan,
40 C.F.R. Part 300. 1In addition, EPA’s Project Coordinator or
Alternate Project Coordinator shall have autho;ity, consistent
with the National Contingency Plan, to halt, conduct or direct
any Work required by this Settlement Agreement and Consent
Decree, and to take any necessary response action when s/he
deterﬁines that conditions at the Site constitute an emergency
situation or may present an immediate threat fo public health or

welfare or the environment due to release or threatened release

. of Waste Material.

46. EPA’s Project Coordinator, the State’s Project
Coordinator and the Performing Settling Defendants’ Project
Coordinator will meet or confer by phone, on a monthly basis,
and/or as scheduled by EPA’s Project Coordinator or the State’s
Project Coordinator.

X1v.

47. Within 90 days of lodging of this Settlement Agreement
and Consent Decree, Performing Settling Defendants shall
establish and maintain financial security in the amount of $10
million by a demonstration that one or more of the Performing

Settling Defendants satisfy the substantive requirements of 40

‘C.F.R. Part 264.143(f). Performing Settling Defendants shéll

make such initial demonstration by submitting a letter, fﬁom a
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corporate official with appropriate environmental
responsibilities, that illustrates compliance with and includes
documentation that establishes the substantive requirements of 40
C.F.R. Part 264.143(f). Upon request by EPA or a significant
change in the financial condition of the Performing Settling
Defendant maintaining the financial assurance, %he Performing
Settling Defendants shall, within 30 days of such request or
change in financial condition, submit a letter from and Form 10-K
of another Performing Settling Defendant to demonstrate financial
assurance as required by this Section. EPA shall review the 10-K
in comparison to the substantive requirements of 40 C.F.R. Part
264.143(f), to determine whether the financial assurance
requirements of this Section have been met. " In the event that
EPA, after a reasonable opportunity for review and comment by the
is inadequate to provide the financial assurances required
pursuant to this Section, Performing Settling Defendants shall,

within 30 days of receipt of written notice of EPA’s

opportunity for review and comment by the State, another form of
financial assurance as specified.by EPA. Performing Settling
Defendants’ inability to demonstrate financial ability to
complete the Work shall not excuse performance of any activ;ties

required under this Settlement Agreement and Consent Decree}
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48. Completion of the Remedjal Action

a. Within 90 days after Performing Settling Defendants
conclude that the Remedial Action has been fglly performed and
all Performance Standards have been attained for three
consecutive years, including Performance standhrds for air
emissions under open vent conditions for three consecutive years
after discontinuance of the operation of the gas collection and
thermal treatment system, and the remedy is protective,
Performing Settling Defendants shall schedule and conduct a
pre-certification inspection to be attended by Performing
Settling Defendants, EPA and the State. If, after the
pre-certification inspection, the Performing Settling Defendants
still believe that the Remedial Action has been fully performed
and the Performance Standards have been attained for three
consecutive years, including Performance Standards for air
emissions under open vent conditions for three consecutive years

after discontinuance of the operation of the gas collection and

~ thermal treatment system, and the remedy is protective, they

shall submit a written report requesting certification to EPA for
approval, with a copy to the State, pursuant to Section XTI
(Submissions Requiring Agency Approval) within 30 days of the
inspection. In the report, a registered professional engineer
and the Performing Settling Defendants’ Project Coordinatér shall
state that the Remedial Action has been completed in full;

satisfaction of the requirements of this Settlement Agreement and
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consent Decree. The written report shall include as-built
drawings (incorporated by reference) signed and stamped by a
professional engineer. The report shall contain the following
statement, signed by a responsible corporate official of a
Performing Settling Defendant or the Performing Settling
Defendants’ Project Coordinator: ’
"To the best of my knowledge, after thorough investigation,
I certify that the information contained in or accompanying
this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations."
If, after completion of the pre-certification inspection and
receipt and review of the written report, EPA, after reasonable

opportunity to review and comment by the State, determines that

the Remedial Action or ahy portion thereof has not been cohpleted

in accordance with this Settlement Agreement and Consent Decree . _

or that the Performance Standards have not been achieved as
described in this Subparagraph, EPA will notify Performing
Settling Defendants in writing of the activities that must be

undertaken to complete the Remedial Action and achieve the

schedule for performance of such activities consistent with the
Settlement Agreement and Consent Decree and the SOW or reqﬁire
the Performing Settling Defendants to submit a schedule t; EPA
for approval pursuant to Section XII (Submissions Requiriﬂg
Agency Approval). Performing Settling Defendants shall perform

all activities described in the notice in accordance with the

specifications and schedules established pursuant to this
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Paragraph, subject to their right to invoke the dispute
resolution procedures set forth in Section XXI (Dispute
Resolution).

b. If EPA concludes, based on the pre-certificatian
inspection and the initial or any subsequent report requestlng
Certification of Completion and after a reasonable opportunlty
for review and comment by the State, that the Remedial Action has
been fully performed in accordance with this Settlement Agreement
and Consent Decree and that the Performance Standards have:been
achieved as described in Subparagraph a, EPA will so certéfy in
writing to Performing Settling Defendants. This certification
shall constitute the Certification of Completion of the Re@eﬂial
Action for purposes of this Settlement Agreement and Conse&t
Decree, including, but not limited to, Section XXIII (Coveﬁants
Not to Sue by Plaintiffs). Certification of Completion oféthe
Remedial Action shall not affect Settling Defenﬁants'

obligations under this Settlement Agreement and Consent Decree.

49. Completion of the Work

a. Within 90 d;yg_g:;g;_gngozming_sg;g;inqwnsggéﬁants
conclude that all phases of the Work (including O & M), haée been
fully performed, Performing Settling Defendants shall scheaule
and conduct a pre-certification 1nspectlon to be attended by
Performing Settling Defendants, EPA and the State. 1If, after the
pre-certification inspection, the Performing Settling Defendants
still believe that the Work has been fully performed, Performing

Settling Defendants shall submit a written report by a registered
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professional engineer stating that the Work has been completed in
full satigsfaction of the requirements of this Settlement
Agreement and Consent Decree. The report shall contain the
following statement, signed by a responsible corporate official
of a Performing Settling Defendant or the Performing Settling
Defendants’ Project Coordinator: ’

"To the best of my knowledge, after thorough investigation,

I certify that the information contained in or accompanying

this submission is true, accurate and complete. I am aware

that there are significant penalties for submitting false

information, including the possibility of fine and

imprisonment for knowing violations.”
If, after completion of the pre-certification inspection and
review of the written report, EPA, after reasonable opportunity
to review and comment by the State, determines that any portion
of the wOrﬁ has not been completed in accordance with this -
Settlement Agreement and Consent Decree, EPA will notify
Performing Settling Defendants in writing of the activities that
must be undertaken to complete the Work. EPA will set forth in

the notice a schedule for performance of such activities

consistent with the Settlement Agreement and Consent Decreq and

the SOW or require the Performing Settling Defendants to sdbmlt a
schedule to EPA for approval pursuant to Section XII (Submissions
Requiring Agency Approval). Performing Settling nefendantﬁ and

Owner Settling Defendants shall perform all activities des%ribed

in the notice in accordance with the Specificatjons and schedules
established therein, subject to their right to invoke the dispute
resolution procedures set forth in Section XXI (Dispute

Resolution).
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b. If EPA concludes, based on the pre-certificatiob
inspection and the initial or any subsequent request for |
Certification of Completion by Performing Settling Defendanis and
after a reasonable opportunity for review and comment by the
State, that the Work has been fully performed in accordance%with
this Settlement Agreement and Consent Decree, EPA will so nbtify
the Performing Settling Defendants in writing.

XVI. EMERGENCY RESPONSE

50. In the event of any action or occurrence during the?
performance of the Work which causes or threatens a releaseéof
Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public healfh or
welfare or the environment, Performing Settling Defendants %nd
Owner Settling Defendants shall, subject to Paragraph 51,
immediately take all appropriate action to prevent, abate, Br
minimize such release or threat of release, and shall inned&ately
notify the EPA’s Project COardinaﬁor, or, if the Project

Coordinator is unavailable, EPA’s Alternate Project COordithor.

If neither of these persons is available, the SettlingDefe%@gnts
shall immediately notify the EPA Emergency Response Unit, R%gion
I. Within 5 days after the notification, the Performing Settling
Defendants and Owner Settling Defendants shall provide to EPA
notice, in writing, of the actions taken to prevent, abate or
minimize the release or threat of release. Performing Settling
Defendants and Owner Settling Defendants shall take such actions

in consultation with EPA‘’s Project Coordinator or other available
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authorized EPA officer and in accordance with all applicablé
provisions of the Health and Safety Plans, the Contingency ﬁlans,
and any other applicable plans or documents developed pursu%nt to
the SOW and approved by EPA. In the event that Performing |
Settling Defendants and Owner Settling Defendants decline tq
undertake any response action as required by thgs Section, Qnd
EPA or, as appropriate, the State takes such action instead,
Performing Settling Defendants and Owner Settling Defendants
shall reimburse EPA and the State all costs of the response

action not inconsistent with the NCP pursuant to Section XVII

(Reimbursement in Satisfaction of Claims) and Appendix G. g

51. Nothing in the preceding Paragraph or in this Settlément
Agreement and Consent Decree shall be deemed to limit any N -
authority of the United States, or the State, to také, direct, or
order all appropriate action or td,seek an order from the Court
to protect human health and the environment or to prevent, qbate,

respond to, or minimize an actual or threatened release of Waste

Material on, at, or from the Site.

XVII. REIMBURSEMENT IN SATISFACTION OF CLAIMS |

52. a. Except as provided in Paragraph 2.A of Appendix G,

within 75 days of the effective date of this Settlement Agreement
and Consent Decree, Performing Settling Defendants and Owne£

Settling Defendants jointly shall make payments totalling tﬁe sum
of $2,000,000 (two million) plus Interest. The payments reéuired
by this Paragraph shall be made in accordance with the

instructions set forth in Appendix G hereto. Interest shall
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65 |
begin to accrue as of September 30, 1996. The parties agre% that
this sum is for reimbursement of Past Response Costs and Nétural
Resource Damages for resources under the trusteeship of Doﬁ and
the State (except State groundwater). This sum also includes
reimbursement in satisfaction of the claim pursuant to Secéion
106 (b) (1) of CERCLA through the date of lodging of this
Settlement Agreement and Consent Decree. Although Performing
Settling Defendants and Owner Settling Defendants are awar% of
and acknowledge that settlement funds are being allocated by
Plaintiffs as provided in Appendix G, Performing Settling ?
Defendants and Owner Settling Defendants continue to deny ﬁhat
any allocation to claims pursuant to Section 106(b) (1) of éERCLA
is appropriate; Performing Settling Defendants and Owner S%ttling
Defendants acknowledge that the provisions of Paragraph 1 6f this
Settlement Agreement and Consent Decree apply to Appendix G.

b. Plaintiffs acknowledge prior receipt of $60,090 paid

by the Funding Entities on behalf of the Cannons Defendant# in

satisfaction of Plaintiffs’ claims for Past and Future Res#onse

_Costs. Such funds are currently held in a reimbursable acéount

at EPA’s Cincinnati Financial Management Center. Upon entéy of
this Settlement Agreement and Consent Decree, EPA will transfer
such funds to the EPA Hazardous Substances Superfund.

53. a. Performing Settling Defendants and Owner Settling
Defendants shall reimburse the United States and the State for
all Oversight Costs and all Future Response Costs not

inconsistent with the National Contingency Plan incurred by the
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United States and the State, except that reimbursement of |
oversight Costs incurred as a result of overseeing the WOr#
conducted pursuant to Section IV.C of the SOW shall be limited to
the amounts specified in Appendix H of this Settlement Agréement
and Consent Decree. On a periodic basis, the United States and
the State will each send Performing Settling Défendants and Owner
Settling Defendants a bill requiring payment that consists of a
Region I standard cost summary, which is a line-item summary of
costs in dollars by category of costs (including but not limited

to payroll, travel, indirect costs, and contracts) incurred by

EPA, DOJ, the State, and their contractors in connection with the

Site. Performing Settling Defendants and Owner Settling

i

|
Defendants shall make all Oversight Costs and Future Respoﬁse

Costs payments within 30 days of their receipt of each bil#

. . |
requiring payment. Payment of Oversight Costs associated with

activities conducted pursuant to Section IV.C of the SOW pursuant
to this Paragraph shall not be subject to Dispute Resolution
under Section XXI, or otherwise subject to judicial review.

Payment of Future Response Costs and all other Oversight Costs

shall be subject to Dispute Resolution under Section XXI. ' The
Performing Settling Defendants and Owner Settling Defendants
shall make all payments required by this Paragraph in the form of
a certified check or checks made payable to "EPA Hazardous
Substances Superfund® and referencing the EPA Region and
Site/Spill ID # 01-30, and DOJ case number 90-11-2-449B. The

Performing Settling Defendants and Owner Settling Defendants
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shall forward the certified check(s) to EPA Region I, Attn:

~ Superfund Accounting, P.0. Box 360197M, Pittsburgh, PA 15251 and

shall send copies of the check and transmittal letter to th%
United States as specified in Section XXVIII (Notices and
Submissions). The Performing Settling Defendants and Owner
Settling Defendants shall make all payments to ‘the State reguired
by this Paragraph in the form of a certified check or checkb made
payable to "General Treasurer" (for deposit in the Environm%ntal
Response Fund). The Performing Settling Defendants and 0wn%r
Settling Defendants shall send the certified check(s) to thé
Office of the Director, RIDEM, 9 Hayes Street, Providence, RI
02908. |
b. Performing Settling Defendants and Owner Settling
Defendants may contest payment of any Future Response Costs gnd
any cversight»Costs other than those associated with activities
conducted pursuant to Section IV.C of the SOW under Paragraph
53(a) if they determine that the United States or the State has
made an accounting error or if they allege that a cost item that

is _included represents costs that are inconsistent with the NCP,

provided such objection shall be made in writing within 30 days
of receipt of the bill and must be sent to the United Statés (if
the United States’ accounting is being disputed) or the State (if
the State’s accounting is being disputed) pursuant to Section

XXVIII (Notices and Submissions). Any such objection shall

specifically identify the contested Future Response Costs or

¢

Oversight Costs and the basis for objection. 1In the event of an
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objection, the Settling Defendants shall within the 30 day period
pay all uncontested Future Response Costs or Oversight Costs to
the United States or the State in the manner described in
Paragraph 53.a. Simultaneously, within 30 days of receipt of the
bill, the Settling Defendants shall establish an interest bearing
escrow account in a federally insured bank dul§ chartered in the
State of Rhode Island and remit to that escrow account funds
equivalent to the amount of the contested Future Response Costs
or Oversight Costs. The Performing Settling Defendants shall
send to the United States, as provided in Section XXVIII (Notices
and Submissions), and the State a copy of the transmittal letter
and check paying the uncontested Future Response Costs or
Oversight Costs, and a copy of the correspondence that
establishes and funds the escrow account, including, but not‘
limited f;, information containiﬁg the identity of the bank and
bank account under which the escrow account is established as
well as a bank statement showing the initial balance of the
escrow account. Simultaneously with establishment of the escrow

account, the Settling Defendants shall initiate the Dispute

Resolution procedures in Section XXI. If the United States or
the State prevails in the dispute, within 5 days of the
resolution of the dispute, the Performing Settling Defendants
shall pay the sums due (with accrued interest) to the United
States or the State, if State costs are disputed, in the ﬁanner
described in Paragraph 53.a. 1If the Settling Defendants prevail

concerning any portion of the contested costs, the Perforﬁing
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Settling Defendants shall pay that portion of the costs (plus
associated accrued interest) for which they did not prevail to
the United States or the State, if State costs are disputed, in
the manner described in Paragraph 53.a; Performing Settling
Defendants and Owner Settling Defendants, as appropriate, shall
be disbursed any balance of the escrow account;% Unless a
determination is made under this Paragraph in conjunction with
the Dispute Resolution procedures of Section XXI that the
Settling Defendants are not obligated to pay contested portions
of the bill, the time for payment of the contested portions of
the bill shall remain the original payment due date and interest
shall accrue on any unpaid portions of the bill from the original
payment due date. The dispute resolution procedures set forth in
this Paragraph in conjunction with the procedures set forth in
Section XXI (Dispute Reéolution) shall be the exclusive
mechanisms for resolving disputes regarding the Performing
Settling Defendants’ and Owner Seftling Defendants’ obligation to
reimburse the United States and the State for their Future

Response Costs and Oversight Costs.

54. In the event that the payments required by Paragraph
52.a. are not made within 75 days of the effective date of this
Settlement Agreement and Consent Decree or the payments required
by Paragraph 53 are not made within 30 days of the Settling
Defendants’ receipt of the bill, Performing Settling Defen@ants
and Owner Settling Defendants shall pay Interest on the unﬁaid

balance at the rate established pursuant to Section 107(a) of
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CERCLA, 42 U.S.C. § 9607. The Interest to be paid on the
payments required by Paragraph 52.a shall begin to accrue as of
September 30, 1996. The Interest on Future Response Costs and
oversight Costs shall begin to accrue on the date of the
Performing Settling Defendants’ receipt of the bill. Interest
shall accrue at the rate specified through the éate of the
Settling Defendants’ payment. The Performing Settling Defendants
shall pay a one-percent handling charge and a six percent penalty
charge to the United States Treasury, if the Performing Settling
Defendants have not paid the full amount required by Paragraph
52.a. within 90 days of the effective date of the Decree, or the
full amount required by Paragraph 53 within 90 days of Performing
Settling Defendants’ receipt of the bill. The Performing
Settling Defendants, with respect to payments due pursuant to:
Paragraph 52.a., shallapay a one-percent handling charge and a
six percent penalty charge to the General Treasurer, State of
Rhode Island, if the Performing Settling Defendants have not paid

the full amounts required by such provisions of this Decree

~ within 90 days of the effective date of the Decree. The

Performing Settling Defendants shall also pay such handling and
penalty charges to the General Treasurer, State of Rhode Island
if the full amount required by Paragraph 53 is not paid within 90

days of Performing Settling Defendants’ receipt of the bill.

Payments made under this Paragraph shall be in addition toésuch

|

other remedies or sanctions available to Plaintiffs by virﬁue of

i
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Settling Defendants’ failure to make timely payments under this

Section.

_ XVIII. SUPPLEMENTAL ENVIRONMENTAL PROJECTS

55. As part of the resolution of this matter an
environmentally beneficial project for the purchase of interests
in property within or in proximity to the Blackétone River Valley
National Heritage Corridor shall be implemented in accordance
with the provisions of Appendix G. The Site is located within or
in proximity to the Blackstone River Valley National Heritage
Corridor.

X1X. D CATION D S c

56. a. The United States and the State do not assume any
liability by entering into this agreement or by virtue of any =
designation of Settling Defendants as EPA’s authorized

representatives under Section 104(e) of CERCLA. Performing

Settling Defendants and Owner Settling Defendants shall

indemnify, save and hold harmless the United States, the State,

and their officials, agents, employees, contractors,

_§ubcqptpagtor§Lmggm;ep;esentatives for or froqmgqywandwg;l"glgims

or causes of action arising from, or on account of, negligent or
wrongful acts or omissions of Settling Defendants, their
officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on their behalf or under
their control, in carrying out activities pursuant to this ‘
Settlement Agreement and Consent Decree, including, but ﬁgt?

limited to, any claims arising from any designation of Setﬁling
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Defendants as EPA’s authorized representatives under Section
104(e) of CERCLA. Further, the Performing Settling Defendants
and Oowner Settling Defendants agree to pay the United States and
the State all costs they incur including, but not limited to,
attorneys fees and other expenses of litigation and settlement
arising from, or on account of, claims made aé&inst the United
States based on negligent or wrongful acts or omissions of‘
Settling Defendants, their officers, directors, employees,
agents, contractors, subcontractors, and any persons acting on
their behalf or under their control, in carrying out activities
pursuant to this Settlement Agreement and Consent Decree.
Neither the United States nor the State shall be held out as a

party to any contract entered into by or on behalf of Settling

Defendants in carrying out activities pursuant to this Settlgment
Agreement and Consent Decree. Neither the Settling Defendants
nor any such contractor shall be considered an agent of the
United States or the State.

b. The United States and the State shall give

_Performing Settling Defendants notice of any claim for which the

United States or State plans to seek indemnification pursﬁant to
Paragraph 56.a, and shall consult with Performing Settling
Defendants prior to settling such claims.

57. Settling Defendants waive all claims against the United
States and the State and their officials, agents, employe%s,
contractors, subcontractors and representatives for danag%s or
reimbursement or for set-off of any payments made or to bé made

|

i
|
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to the United States or the State, arising from or on account of
_any contract, agreement, or arrangement between any one or more
of Settling Defendants and any person for performance of Work on
or relating to the Site, including, but not limited to, claims on
account of construction delays. In addition, Performiﬁg Settling
Defendants shall indemnify and hold harmless th; United States
and the State with respect to any and all claims for damages or
reimbursement arising from or on account of any contract,
agreement, or arrangement between any one or more of Settling
Defendants and any person for performance of Work on or relating
to the Site, including, but not limited to, claims on account of
construction delays.

58. No later than 30 days after lodging of this Settlement .

Agreement and Consent Decree, Performing Settling Defendants

shall secure, and shall maintain f;r the duration of this
Settlement Agreement and Consent becree comprehensive general
liability insurance and automobile insurance with limits of one
(1) million dollars, combined single limit naming as additiqnal.

insured the United States and the State. In addition, for the

duration of this Settlement Agreement and Consent Decree,
Performing Settling Defendants shall satisfy, or shall ensure
that their contractors or subcontractors satisfy, all appliéable
laws and regulations regarding the provision of worker’s
compensation insurance for all persons performing the Work gn
behalf of Performing Settling Defendants in furtherance of %his

Settlement Agreement and Consent Decree. No later than 45 &ays
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after lodging of this Settlement Agreement and Consent Decrée,
Performing Settling Defendants shall provide to EPA and theéstatc
certificates of such insurance and a copy of each insuranceg -
policy. If requested by EPA, Performing Settling Defendants
shall resubmit such certificates and copies of policies within 21
days of such request. If Performing Settling Défendants |
demonstrate by evidence satisfactory to EPA and the State tﬂat
any contractor or subcontractor maintains insurance equivalént to
that described above, or insurance covering the same risks ﬁut in
a lesser amount, then, with respect to that contractor or
subcontractor, Performing Settling Defendants need provide only

that portion of the insurance described above which is not

maintained by the contractor or subcontractor. Performing

Settling Defendants shall submit certificates and copies of'
policies documenting the insurancé réquired by this Settlemént
Agreement and Consent Decree within 21 days of any change té the
source or amount of any component of such insurance. |

XX. FORCE MAJEURE

59. "Force majeure,” for purposes of this Settlement

Agreement and Consent Decree, is defined as any event arisi&g
from causes beyond the control of the Settling Defendants or of
any entity controlled by Settling Defendants, including, bué’not
limited to, their contractors and subcontractors, that delays or
prevents or may delay or prevent the performance of any
obligation under this Settlement Agreement aﬁd Consent Decree

despite Settling Defendants’ best efforts to fulfill the
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_might_cause a delay. Within S days thereafter, Performing

75
obligation. The requirement that the Settling Defendants
exercise "best efforts to fulfill the obligation® includesiusing
best efforts to anticipate any potential force majeure eveﬁt and
best efforts to address the effects of any potential force
majeure event (1) as it is occurring and (2) following the;
potential force majeufe event, such that the délay is miniﬁized‘
to the greatest extent possible. "Force Majeure® does not
include financial inability to complete the Work or a failure to
attain the Performance Standards.

60. If any event occurs or has occurred that delays or may
delay the performance of any obligation under this Settlemént
Agreement and Consent Decree, whether or not caused by a férce
majeure event, the Performing Settling Defendants shall noéify_w
orally EPA’s Project Coordinator or, in his or her absence; EPA’s
designated representatives are unavailable, the Director of the
Office of Site Remediation and R?storation, EPA Region I, within

48 hours of when Settling Defendants first knew that the eﬁent

Settling Defendants shall provide in writing to EPA and thé
State: an explanation and description of the reasons for tﬁe
delay; the anticipated duration of the delay; all actions Laken
or to be taken to prevent or minimize the delay; a schedulé for
implementation of any measures to be taken to prevent or mitigate
the delay or the effect of the delay; the Performing Settling

Defendants’ rationale for attributing such delay to a force
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majeure event if they intend to assert such a claim; and a
statement as to whether, in the opinion of the Performing 5
Settling Defendants, such event may cause or contribute to ;n
endangerment to public health, welfare or the environment. éThe

|
Performing Settling Defendants shall include with any notiqe all

available documentation supporting their claim that the deﬁay was
or will be attributable to a force majeure event. Failure &o
comply with the above requirements shall preclude Settling
Defendants from asserting any claim of force majeure for tdat
event. Settling Defendants shall be deemed to have noticeéof any
circumstance of which, Settling Defendants, any entity conﬁrolled
by Settling Defendants, or Settling Defendants’ contractoré knew
or should have known. 5

61. If EPA, after a reasonable opportunity for review Jnd
comment by the State, agrees that the delay.or anticipatedﬁdelay
is attributable to a force majeure event, the time for
performance of the obligations under this Settlement Agreement

and Consent Decree that are affected by the force majeure event

will be extended by EPA, after a reasonable opportunity for

review and comment by the State, for such time as is necessary to
complete those obligations. An extension of the time for
performance of the obligations affected by the force majeure
event shall not, of itself, extend the time for performance of
any other obligation. 1If EPA, after a reasonable opportunity for
review and comment by the State, does not agree that the delay or

anticipated delay has been or will be caused by a force majeure
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event, EPA will notify the Performing Settling Defendants in

writing of its decision. If EPA, after a reasonable opportunity

for review and comment by the State, agrees that the delay is
attributable to a force majeure event, EPA will notify the g
Performing Settling Defendants in writing of the length of %he
extension, if any, for performance of the obliéﬁtions affec@ed by
the force majeure event. :

62. If the Settling Defendants elect to invoke the dis%ute
resolution procedures set forth in Section XXI (Dispute
Resolution), they shall do so no later than 15 days after %eceipt
of EPA’s notice. 1In any such proceeding, Settling Defenda%ts
shall have the burden of demonstrating by a preponderance Qf the
evidence that the delay or anticipated delay has been or will be
caused by a force m?jeure event, that thé durafion of the &elay
or the extension sought was or wiil be warranted u;der theg
circumstances, that best efforts were exercised to avoid aﬁd

mitigate the effects of the delay, and that Settling Defeddants

complied with the requirements of Paragraphs 59 and 60, abéve.

If Settling Defendants carry this burden, the delay aghiséue
shall be deemed not to be a violation by Settling Defendaﬁts of
the affected obligation of this Settlement Agreement and Cénsent

Decree identified to EPA and the Court.
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XXI. RISPUTE RESOLUTION
63. Unless otherwise expressly provided for in-this

Settlement Agreement and Consent Decree, the dispute resolution

procedures of this Section shall be the exclusive mechanism

resolve disputes between EPA and Settling Defendants arising

to

under or with respect to this Settlement Agreemént and Consent

Decree. The dispute resolution procedures of this Section shall

also be the exclusive mechanism to resolve disputes between

State and Settling Defendants arising under or with respect

this Settlement Agreement and Consent Decree, which disputes

the

to

|

shall be limited to those relating to payment of Past and Future

Response Costs and assessment of stipulated penalties by the
State. The procedures for resolution of disputes which involve

EPA are governed by Paragraphs 64 through 70. The State may

1

participate in such dispute resolution proceedings to the extent

specified in Paragraphs 64 through 70. Disputes between the

State and Settling Defendants to which EPA is not a party a:

e

governed by Paragraph 71. However, the procedures set forth in

_this Section shall not apply to actions by the United States or

the State to enforce obligations of the Settling Defendants
have not been disputed in accordance with this Section.

64. Any dispute which arises under or with respect to ti
Settlement Agreement and Consent Decree shall in the first
instance be the subject of informal good faith negotiations
between the parties to the dispute. The period for informa

negotiations shall not exceed 20 days from the time the dis)

that

pute
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arises, unless it is modified by written agreement of the pﬁrties

" to the dispute. The dispute shall be considered to have arﬂsen

upon the receipt of the written Notice of Dispute by the otﬁer
parties to the dispute. ?

65. In the event that the parties cannot resolve a‘disp&te by
informal negotiations under the preceding Parag;aph, then tﬁe
position advanced by EPA, after reasonable opportunity for ﬁeview
and comment by the State, shall be considered binding unlesg,
within 10 days after the conclusion of the informal negotiaéion
period, Settling Defendants invoke the formal dispute resol&tion
procedures of this Section by serving on the United States Jnd
the State a written Statement of Position on the matter in
dispute, including, but not limited to, any factual data,
analysis or opinion supporting that position and any supporting
documentation relied upon by the Settling Defendants. Thé'“
Statement of Position shall specify the Settling Defendants’
position as to whether formal dispute resolution should proceed
under paragraph 68 or 69.

66. Within fourteen (14) days after receipt of Settling

Defendants’ Statement of Position, EPA, after reasonable
opportunity for review and comment by the State, will serve on

Settling Defendants its Statement of Position, including, but not
limited to, any factual data, analysis, or hpinion supporting
that position and all supporting documentation relied upon by
EPA. The State may also serve a Statement of Position within the

fourteen-day time limit set forth above in this Paragraph. EPA’s
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statement of Position shall include a statement as to whether

formal dispute resolution should proceed under Paragraph 68

69.

67. If there is disagreement between EPA and the Settling

or

Defendants as to whether dispute resolution should proceed under

Paragraph 68 or 69, the parties to the dispute shall follow

procedures set forth in the paragraph determined by EPA to be

applicable. However, if the Settling Defendants ultimately

appeal to the Court to resolve the dispute, the Court shall

the

determine which paragraph is applicable in accordance with the

standards of applicability set forth in Paragraphs 68 or 69.

68. Formal dispute resolution for disputes pertaining to the

selection or adequacy of any response action and all other
disputes that are accorded review on the administrative rec
under applicable principles of administrative law shall be

conducted pursuant to the procedures set forth in this Parac

For purposes of this Paragraph, the adequacy .of any response

action includes, without limitation: (1) the adequacy or
appropriateness of plans, procedures to implement plans, or
other items requiring approval by EPA under this Settlement
Agreement and Consent Decree; and (2) the adequacy of the
performance of response actions taken pursuant to this
Settlement Agreement and Consent Decree. Nothing in this

Settlement Agreement and Consent Decree shall be construed 1

allow any dispute by Settling Defendants regarding the ROD’‘s

provisions.

>rd

yraph.

to

any ..
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a. An administrative record of the dispute shall be

maintained by EPA and shall contain all statements of position,

including supporting documentation, submitted pursuant to this

Section. Where appropriate, EPA may allow submission of

supplemental statements of position by the Settling Defendants,

EPA or the State.

b. The Director of the Office of Site Remediation land

Restoration, EPA Region I, after reasonable opportunity for
review and comment by the State, will issue a final

administrative decision resolving the dispute based on the

administrative record described in Paragraph 68.a. This dﬁcision

shall be binding upon the Settling Defendants, subject only

to

the right to seek judicial review pursuant to Paragraph 68.c. and

68'd.

c. Any administrative decision made by EPA pursuant to

Paragraph 68.b. shall be reviewable by this Court, provided that

a notice of judicial appeal is filed by the Settling Defendants

with the Court and served on all Parties within 10 days of

1

_receipt of EPA’s decision. The notice of judicial appeal shall

include a description of the matter in dispute, the effort% made

by the Parties to resolve it, the relief requested, and the

schedule, if any, within which the dispute must be resolved

to

ensure orderly implementation of this Settlement Agreement and

Consent Decree. The United States may file within 30 days a

response to Settling Defendants’ notice of judicial appeal.
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d. 1In proceedings on any dispute governed by this

Paragraph, Settling Defendants shall have the burden of |

|

demonstrating that the decision of the Director of the Offiée of

site Remediation and Restoration is arbitrary and capricioué

or

otherwise not in accordance with law. Judicial review of EPA’s

decision shall be on the administrative record éompiled purs
to Paragraph 68.a.

69. Formal dispute resolution for disputes that neither
pertain to the selection or adequacy of any response action
are otherwise accorded review on the administrative record u
applicable principles of administrative law, shall be govern
this Paragraph.

a. Following receipt of Settling Defendants’ State
of Position submitted pursuant to Paragraph 65, the Director
the Office of Site Remediation and Restoration, EPA Region I
after reasonable opportunity for review and comment by the §

will issue a final decision resolving the dispute. The

Director’s decision shall be binding on the Settling Defend%

uant

nor
nder

ed by

ment

of

L

tate,

nts

ing

unless, within 10 days of receipt of the decision, the Setti

Defendants file with the Court and serve on the parties a n&
of judicial appeal setting forth the matter in dispute, theg
efforts made by the parties to resolve it, the relief requeé
and the schedule, if any, within which the dispute must be

resolved to ensure orderly implementation of the Settlement

tice

ted,

Agreement and Consent Decree. The United States may file within
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30 days a response to Settling Defendants’ notice of judicia

appeal.
b. Notwithstanding Paragraph T of Section 1

(Background) of this Settlement Agreement and Consent Decree,

judicial review of any dispute governed by this Paragraph sh
be governed by applicable provisions of law. :
70. The invocation of formal dispute resolution procedur
under this Section shall not extend, postpone or affect in a
way any 6bligation of the Settling Defendants under this
Settlement Agreement and Consent Decree not directly in disp
unless EPA, after reasonable opportunity for review and comq
E

by the State, or the Court agrees otherwise. Stipulated

accrue but payment sball be stayed pending resolution of the
dispute as provided in Paragraph 80. Notwithstanding the st
payment, stipulated penalties shall accrue from the first da
noncompliance with any applicable provision of this Settleme

Agreement and Consent Decree. 1In the event that the Settlin

all

ny

ute,

ent

to

ay of
y of
nt

g

Defendants do not prevail on the disputed issue, stipulated
penalties shall be assessed and paid as provided in Section

(Stipulated Penalties).

71. Disputes Solelvy between the State and Settling

Defendants. Dispute resolution shall be available to the St

under this Settlement Agreement and Consent Decree only for

XXII

ate

disputes about failure to pay Past and Future Response COBt%

owed

to the State. Such disputes shall be governed in the follodinq
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manner. The procedures for resolving the disputes mentionéd in
this Paragraph shall be the same as provided for in Paragraphs 64
through 70, except that each reference to EPA shall read as a
reference to RIDEM, each reference to the Director of the Office
of Site Remediation and Restoration, EPA Region I, shall be read
as a reference to Director, RIDEM, each refereﬁce to the United
States shall be read as a reference to the State, and each
reference to the State shall be read as a reference to thernited
States.

XXII. STIPULATED PENALTIES
72. Settling Defendants as a group shall be liable for

stipulated penalties in the amounts set forth in Paragraphs 73
and 74 to the United States and the State for failure to camply
with the requirements of this Settlement Agreement and Congept
Decree specified below, unless excused under Section XX (Eorce'
Majeure). The breadth of the stipulated penalties set foréh in
Paragraphs 73 and 74 reflect the limited nature of the rem#ining
work to be performed at the Site. The United States shall

receive 90% of stipulated penalties received, and the Staté shall

feceive 10% of stipulated penalties received. "Complianc:tas"é by
Settling Defendants shall include completion of the activiﬁies
under this Settlement Agreement and Consent Decree or any work
plan or other plan approved under this Settlement Agreemenf and
Consent Decree identified below in accordance with all applicable
requirements of law, this Settlement Agreement and Consent

Decree, the SOW, and any plans or other documents approved by EPA
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pursuant to this Settlement Agreement and Consent Decree and

_within the specified time schedules established by and approved

under this Settlement Agreement and Consent Decree.

73. The following stipulated penalties shall be payable per

violation per day to the United States and the State for the

Performing Settling Defendants’ failure to suhnit a timely or

adequate Remedial Action Report or Completion of Work Report.

The following stipulated penalties shall also be payable per

violation per day to the United States and the State for the

Performing Settling Defendants’ and Owner Settling Defendants’

failure to timely provide access or institutional controls as

required by Section X hereof (Access and Institutional Controls),

and the Performing Settling Defendants’ failure to timely pérform

Completion of the Remedial Action, Completion of the Work,

sampling, or any potential future Work activities pursuant to

Section VII of the SOW and failure to timely submit Post CIdsurc

Operation and Maintenance Reports.

Penalty Per Violation
Per Day

Period of Noncompliance

$ 2,000
$ 3,500
$10, 000

l1st through 20th day
21st through 30th day
31st day and beyond

74. The following stipulated penalties shall be payableéper

violation per day to the United States and the State for anf

noncompliance except as identified in Paragraph 73:

Penalty Per Violation
Per Day

$1,000
$2,000

Period of N 1i

1st through 14th days
15th day and beyond
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75. In the event that EPA or the State assumes performahce of
a portion or all of the Work pursuant to Paragraph 93 of Sthion
XXIII (Covenants Not to Sue by Plaintiffs), Settling Detendgnts
shall be liable for a stipulated penalty in the amount of
$150,000.

76. All penalties shall begin to accrue onnfhe day aftet the
complete performance is due or the day a violation occurs, and
shall continue to accrue through the final day of the correction
of the noncompliance or completion of the activity. However,
stipulated penalties shall not accrue: (1) with respect to a
deficient submigsion under Section XII (EPA Approval of Plaﬁs),
during the period, if any, beginning on the 31st day after EPA’s
receipt of such submission until the date that EPA notifiesé
Performing Settling Defendants of any deficiency; (2) with 2
respect to a decision by the Director of the Office of sitej
Remediation and Restoration, EPA Region 1, under Paragraph ;8 or
69 of Section XXI (Dispute Resolution), during the period, if
any, beginning on the 21st day after the date that Perfornihq

Settling Defendants’ reply to EPA’s Statement of Position is

received until the date that the Director issues a final de#ision
regarding such dispute; or (3) with respect to judicial review by
this Court of any dispute under Section XXI (Dispute Resolukion),
during the period, if any, beginning on the 31st day after the

Court’s receipt of the final submission regarding the dispute

until the date that the Court issues a final decision regarding

such dispute. Nothing herein shall prevent the simultaneous

i
i
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accrual of separate penalties for separate violations of thﬁs
Settlement Agreement and Consent Decree. Notwithstanding any
other provision of this Section, the United States may, in its
unreviewable discretion, waive any portion of stipulated |
penalties that have accrued pursuant to this Settlement Agreement

and Consent Decree.

77. Following EPA’s determination, after reasonable
opportunity for review and comment by the State, that”Settling
Defendants have failed to comply with a requirement of this
Settlement Agreement and Consent Decree, EPA may give Settling
Defendants written notification of the same and describe thé
noncompliance. EPA and the State may send the Settling
Defendants a written demand for the payment of the penaltieb.
However, penalties shall accrue as provided in the precedinﬁr
Paragraph regardless of whether EPA, or the State for the
obligations specified below in Paragraph 81, has notified the
Settling Defendants of a violatioﬁ.

78. All penalties owed to the United States and/or the State

under this section shall be due and payable within 30 days of the

Settling Defendants’ receipt from EPA and/or the State of a
demand for payment of the penalties, unless Settling Defendants
invoke the Dispute Resolution procedures under Section XXI‘
(Dispute Resolution). All payments to the United States under
this Section shall be paid by certified check made payable to
"EPA Hazardous Substances Superfund," shall be mailed to EPA

Region 1, Attn: Superfund Accounting, P.O. Box 360197M,
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Pittsburgh, PA 15251, and shall reference the EPA Region ané
Site/Spill ID #01-30. All payments to the State under this%
Section shall be made payable to "General Treasurer" ‘(for deposit
in the Environmental Response Fund) and shall be mailed to i
Director, RIDEM, 9 Hayes Street, Providence, RI 02908. Copies of
check(s) paid pursuant to this Section, and anfxaccompanyinq
transmittal letter(s), shall be sent to the United States apd/or
the State as provided in Section XXVIII (Notices and
Submissions).

79. The payment of penalties shall not alter in any way
Settling Defendants’ obligation to complete the performancejof
the Work required under this Settlement Agreement and Conse&t

Decree.

80. Penalties shall continue to accrue as provided in

Paragraph 76 during any dispute resolution period, but needfnot
!
be paid until the following: :
a. If the dispute is resolved by agreement or by a:

decision of EPA that is not appealed to this Court, accrued@

penalties determined to be owing shall be paid to_the United
States and the State within 15 days of the agreement or the%
receipt of EPA’s decision or order; i

b. If the dispute is appealed to this Court and thé
United States prevails in whole or in part, Settling Defendénts
shall pay only the amount of the accrued penalties determined by

the Court to be owed to the United States and the State within 60
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days of receipt of the Court’s decision or order, except as |

b provided in Subparagraph c below;

c. If the District Court’s decision is appealed by any

Party, Settling Defendants shall pay all accrued penalties

determined by the District Court to be owing to the United States

or the State into an interest-bearing escrow acéount withinéGO

days of receipt of the Court’s decision or order. Penalties

shall be paid into this account as they continue to accrue,

;at

least every 60 days. Within 15 days of receipt of the final

appellate court decision, the escrow agent shall pay the baiance

of the account to the United States and the State or to Setﬁling

Defendants to the extent that they prevail.

81. te Ass t i rY jes. Assessmeﬁt of

stipulated penalties solely by the State shall be governed in‘the

following manner. Following the State’s determination that

i

i

Settling Defendants have failed to pay Past Response Costs ér

Future Response Costs owed to the State as regquired by Section

iy XVII (Reimbursement of Response Costs, Compensation for Natﬁral

Settling Defendants written notification of the same and deécribe
1

the noncompliance. The provisions for liability, assessmenﬁ and

payment of the stipulated penalties referenced in this Paraéraph

shall be the same as provided in Paragraphs 76 through 80 of this

Section, except that each reference to EPA shall read as a

% reference to RIDEM, each reference to the United States shall be

read as a reference to the State, and each reference to the

State
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shall be read as a reference to the United States. The St&te
shall receive 90% of the stipulated penalties received pur&uant
to this paragraph and the United States shall receive 10% éf the
stipulated penalties received pursuant to this paragraph.

82. If Settling Defendants fail to pay stipulated penaltles -
when due, the United States or the State may institute
proceedings to collect the penalties owed it/them, as well as
interest. Settling Defendants shall pay interest on the uﬁpaid
balance, which shall begin to accrue on the date of demand?made
pursuant to Paragraph 78 at the rate established pursuant ﬁo
Section 107(a) of CERCLA, 42 U.S.C. § 9607, with respect to the
United States, and at the same rate with respect to the St;te.

83. Nothing in this Settlement Agreement and Consent Décree
shall be construed as prohibiting, altering, or in any wayf 1
limiting the ability of the United States or the State to éeek
any other remedies or sanctions available by virtue of Settling
Defendants’ violation of this Decree or of the statutes and
regulations upon which it is based, including, but not limited

to, penalties pursuant to Section 122(1) of CERCLA, and as to the

State, pursuant to R.I. G.L. Chapters 23-19.1. Provided, ,
however, that the United States and the State shall not seék
civil penalties pursuant to Section 122(1) of CERCLA for aAy
violation for which a stipulated penalty has been collecteé
hereunder, except in the case of a willful violation of th%

Settlement Agreement and Consent Decree.
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XXIII. COVENANTS NOT TO SUE BY PLAINTIFFS

84. a. In consideration of the actions that have boenfand
will be performed and the payments that will be made by
Performing Settling Defendants and Owner Settling Defendanté
under the terms of the Settlement Agreement and COnseﬁt Dec?ee,
and except as specifically provided in Paragraﬁﬁs 85, 86, sé and
89 of this Section, the United States, on behalf of the
Administrator of EPA, the Secretary of the Interior, and the
Adnministrator of the National Oceanic and Atmospheric |
Administration, covenants not to sue or to take other civilgor
administrative action against Performing Settling Defendanté and
Owner Settling Defendants pursuant to Sections 106 and 10?(?) of
CERCLA for reimbursement of Past Response Costs, Oversight #osts

and Future Response Costs; compensation for damage to Natur§1

Resources under the trusteeship of the Secretary of the Interior

|
or the Administrator of the National Oceanic and Atmospheric
Administration; for implementation of the Remedial Action

relating to the Site; and for alleged non-compliance with the

Unilateral Administrative Order through the date of the ent#y of
this Settlement Agreement and Consent Decree. In considera%ion
of the actions that have been and will be performed and theE
payments that will be made by Performing Settling Defendants and
Owner Settling Defendants under the terms of the Settlement
Agreement and Consent Decree, and except as specifically provided
in Paragraphs 88, 89 and 90 of this Section, the State covenants

not to sue or take other civil or administrative action against
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Performing Settling Defendants and Owner Settling Defendant;
pursuant to Section 107 of CERCLA, and R.I.G.L. Chapters 42%1?.1,
23-19.1 23-18.9, 23-23, 46-12, and 46-13.1, for reimburseme;t of
Past Response Costs, Oversight Costs, and Future Response C§sts;
compensation for damage to Natural Resources under the i o
trusteeship of the Director of RIDEM except fofngroundwater} and
with respect to Landfill & Resource Recovery, Inc., and Truk-Away
of R.I., Inc. for payment of contempt penalties for violatibns of
the State Court Order through the date of entry of this |
Settlement Agreement and Consent Decree. Except with respe%t to

future liability, these covenants not to sue shall take efféct

i
i

upon the receipt by the United States and the State of the |

payments reguired by Paragraph 52 of Section XVII (Reimhursénentmm&w__
in satisfaction of Claims) and Appendix G. With respect to
future liability, these covenants'not to sue shall take effgct

upon Certification of Completion of Remedial Action by EPA

pursuant to Paragraph 48.b. of Section XV (Certification of

Completion). These covenants not to sue are conditioned upbn the

complete and satisfactory performance by Performing Se;t;ipé -
Defendants and Owner Settling Defendants of their obligatioﬁs
under this Settlement Agreement and Consent Decree. These j

covenants not to sue extend only to the Performing Settling‘
Defendants and Owner Settling Defendants and do not extend to any
other person.

b. In consideration of the payments that have been made

by the Cannons Defendants, and except as specifically provided in
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Paragraphs 85, 86, 88(a) - (f) and 89 of this Section, theéUnited
States, on behalf of the Administrator of EPA, the Secretaﬁy of |
the Interior, and the Administrator of the National 0ceanid and
Atmospheric Administration, covenants not to sue or to také other
civil or administrative action against the Cannons Defendaﬁts
pursuant to Section 166 or 107(a) of CERCLA for reimbursemént of
Past Response Costs, Oversight Costs and Future Response césts,
compensation for damage to Natural Resources under the
trusteeship of the Secretary of the Interior and the
Administrator of the National Oceanic and Atmospheric
Administration, and implementation of the Remedial Action
relating to the Site. In consideration of the payments thét have
been made by the Cannons Defendants, and except as specifiéally
provided in Paragraphs 88(a) - (f), 90 and 91, the State aﬁsp
covenantswgot to sue or take other civil or administrative%action
against the Cannons Defendants pursuant to Section 107 of %ERCLA
and R.I.G.L. Chapters 42-17.1, 23-19.1 23~-18.9, 23-23, 46-#2 and
46~13.1 for reimbursement of Past Response Costs, Oversigh@ Costs
and Future Response Costs, and compensation for damage to éatural
Resources under the trusteeship of the Director of RIDEM e#cept
for groundwater. Except with respect to future liability,?these
covenants not to sue shall take effect upon entry of this ;
Settlement Agreement and Consent Decree by the Court. witﬁ
respect to future liability, these covenants not to sue shéll

take effect upon Certification of Completion of Remedial Action

by EPA pursuant to Paragraph 48.b. of Section XV (Certification
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of Completion). These covenants not to sue extend only to éhe
cannons Defendants and do not extend to any other person. in
order to induce the Plaintiffs to enter into this settlemenﬁ, J.
Robert Cannon and J. Scott Cannon each, by their signaturess
hereto, affirms under penalty or perjury, to the best of hié
knowledge and belief, the following: A |
(1) J. Robert Cannon and J. Scott Cannon havegeach
provided to EPA all information requested in his respective5
possession, custody or control that relates in any way to t#e
generation, treatment, transportation, storage or disposal éf
materials at or in connection with the Site; A
(2) J. Robert Cannon and J. Scott Cannon havefeach
provided EPA with all material information of which each;isgawareﬂmﬂ
relating to his finances, assets, and all other matters rel#tgd
to the Canﬁons Defendants’ resources available to reimburseftht
Plaintiffs’ response costs at the Site;
(3) The information described in Subparagraphé (1)
and (2) above is materially true and accurate; and j
_(4) With respect to the information provided %o EPA
by J. Robert Cannon and J. Scott Cannon as described in
Subparagraph (2) above, neither J. Robert Cannon nor J. Scoét
Cannon possesses Or knows of any other documents or informa?ion
that would suggest that either one has in his possession, c%stody
or control, other assets, income or any interests at all in[
property of any kind that could be used to reimburse the EPi
Hazardous Substances Superfund or the State for response cozt:
|

|
I
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incurred or to be incurred at the Site. This agreement maygbe
voided by the Plaintiffs, and the covenant not to sue grant?d by
the Plaintiffs shall become void and of no effect, in the event
that the information provided by the Cannons Defendants referred
to in this Paragraph is not substantially true, complete anh
correct. Any payments made by the Cannons Defendants underjthis
Settlement Agreement and Consent Decree shall be credited aéainst
any future liabilities that may be imposed pursuant to this
paragraph.

85. i ! - ifi i i .
Notwithstanding any other provision of this Settlement Agre?ment
and Consent Decree, the United States reserves, and this
Settlement Agreement and Consent Decree is without,prejudicb,to,
the right to institute proceedings in this action or in a n;w
action, or to issue an administrative order seeking to comp?l
Settling Defendants (1) to perform further response actions|
relating to the Site or (2) to reimburse the United States &or
additional costs of response if, prior to certification of
completion of the Remedia%_hction: .

a. conditions at the Site, previously unknown to ?PA,
are discovered, or |
b. information, previously unknown to EPA, is reéeived,
in whole or in part, |
and EPA determines, based on these previously unknown conditions

or information together with any other relevant information,
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that the Remedial Action is not protective of human health or the

environment.

86. Iz u! :S! ! ‘E !- !:EO !i !u

Notwithstanding any other provision of this Settlement Agreement
and Consent Decree, the United States reserves, and this
Settlement Agreement and Consent Decree is witgout prejudiée to,
the right to institute proceedings in this action or in a ﬁew
action, or to issue an administrative order seeking to coméel
Settling Defendants (1) to perform further response actions
relating to the Site or (2) to reimburse the United States for
additional costs of response if, subseguent to certification of
completion of the Remedial Action: |
a. conditions at the Site, previously unknown to EPA,
are discovered after the certification of |
completion, or | ‘
b. information, previously unknown to EPA is recéived,
in whole or in part, after the certification 6f
completion, T
— . - _and EPA_determines, based on these previously unkngynmqgnii;__ipgg_____
or this information, together with other relevant information,
that the Remedial Action is not protective of human health;or the
environment. |
87. For purposes of Paragraph 85, the information and the
conditions known to EPA shall include only that information and

those conditions set forth in the Record of Decision for the

Site, the administrative record supporting the Record of
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Decision, and the information received by EPA pursuant to the
requirements of the UAC or included in the post-ROD j
administrative record pursuant to the requirements of the ﬁCP up’
to the date of lodging of this Settlement Agreement and Coﬁsent
Decree. For purposes of Paragraph 86, the information pre?iously
received by and the conditions known to EPA sh;11 include &nly
that information and those conditions set forth in the Record of
Decision, the administrative record supporting the Record éf
Decision, the information received by EPA pursuant to the I
requirements of the UAO or included in the post-ROD
administrative record pursuant to the requirements of the RCP and
any information received by EPA pursuant to the requiremen%s of
this Settlement Agreement and Consent Decree prior-to }“w,_m
Certification of Completion of the Remedial Action. :

88. §gng:gl_zgggzxggigng_giﬁzigngg.A The covenants not to sue
set forth above do not pertain to any matters other than tﬂose
expressly specified in Paragraph 84. The United States and the
State reserve, and this Settlement Agreement and Consent Décree
is without prejudice to, all rights against Settling,Defgnéanng
with respect to all other matters, including but not 1imit;d to,

the following:
|
a. claims based on a failure by Settling Defendan%s to
meet a requirement of this Settlement Agreement and Consent

Decree;
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b. 1liability arising from the past, present, or future
disposal, release, or threat of release of Waste Materiais
outside of the Site;

c. liability arising from the future disposal of Waste
Materials at the Site, other than as provided in the ROD, the
Work or otherwise ordered by EPA; )

d. criminal liability;

e. liability for other violations of federal or state
law;

f. 1liability for costs that the United States may incur
related to the Site but are not within the definition of’
Future Response Costs or Oversight Costs;

g. liability, prior to Certification of COmpletionéof
the Remedial Action, for additional response actions that EPA
determines are necessary to~ac£ieve Performance Standardg, but
that cannot be required pursuant to Section VII; and

h. 1liability for remediation of groundwater relate& to

the Site.

89. Reservations concerning natural resource injury. s
Notwithstanding any other provision of this Decree, the Uni%ed
States and the State, on behalf of any of their respective 5
natural resource trustees, reserve the right to institute
proceedings against Performing Settling Defendants and Owner
Settling Defendants in this action or in a new action seeking
recovery of Natural Resource Damages, based on (1) conditions

with respect to the Site, unknown to the United States or the
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State, as appropriate, at the date of lodging of this Decrée,
that result in releases of hazardous substances that contrﬁbute
to injury to, destruction of, or loss of natural resourcesé or
(2) information received after the date of lodging of this'
Settlement Agreement and Consent Decree which indlcates that
there is injury to, destruction of, or loss of natural resources
of a type that was unknown, or of a magnitude greater than%was
known, to the United States or the State, as appropriate, %t the

date of the lodging of this Settlement Agreement and Ccnseﬂt

Decree.

. State’s Pre-certification reservatjons.
Notwithstanding any other provisions of this Settlement Agﬁeement
and Consent Decree, the State, on behalf of the Director of S —
RIDEM, reserves, and this Settlement Agreement and Consent Decree
is without prejudice to, any right jointly Vlth or separately
from, the United States to institute proceedings in this aétlon
or in a new action (a) under Section 107 of CERCLA, 42 U.SJC. s

9607, or (b) under R.I.G.L. Chapters 42-17.1, and 23~19.1,

seeklng to. compel all or any of the Settlxng;pefendants_j}) to

perform other response activities or actions at the Site, qr (2)
to reimburse the State for additional response costs for r%sponee
activities or actions at the Site, to the extent that EPA h‘as
determined that such activities or actions required under (1) and
(2) above in this Paragraph will not significantly delay or be

inconsistent with the Remedial Action, if, prior to Certification

of Completion of the Remedial Action:
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a. conditions at the Site, previously unknown to;the
State, are discovered or become known to the State,
or
b. information previously unknown to the State is

received by the State, in whole or in part,
and the RIDEM Director, or his or her delegate"determines,
pursuant to R.I.G.L. Chapters 42-13.1, and 23-19.1, based on
these preﬁiously unknown conditions or this information toiether
with any other relevant information that the response acti@ns
taken are inadequate to protect the public health or the
environment. The United States reserves all rights it may have
under applicable law, to oppose any determinations made or any
actions taken, ordered or proposed by the State pursuant—td this
Paragraph.

91. e’ st- ifi i ‘ vations.

Notwithstanding any other provision of this Settlement Aqréement
and Consent Decree, the State, on behalf of the Director of
RIDEM, reserves, and this Settlement Agreement and Consent;Decree
is without prejudice to, the right jointly with, or separaﬁely
from, the United States to institute proceedings in this a%tion
or in a new action: (a) under Section 107 of CERCLA, 42 u.ﬁ.c. §
9607, or (b) under R.I.G.L. Chapters 42-13.1, and 23~19.1.§
seeking to compel all or any of the Settling Defendants (1) to
perform other response activities or actions at the Site, or (2)
to reimburse the State for additional response costs for response

activities or actions at the Site, to the extent that EPA has
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determined that such activities or actions required under (#) and
(2) above in this Paragraph will not significantly delay or%be
inconsistent with the Remedial Action, if, subsequent to |
Certification of Completion of Remedial Action:

a. conditions at the Site, previously unknown to the
State, are discovered to beconme kn;wn after
Certification of Completion, or
b. information previously unknown to the State is
received by the State, in whole or in part, afﬁer
Certification of Completion, :
and the Director of RIDEM, or his or her delegate, determines
pursuant to R.I.G.L. Chapters 42-17.1, and 23-19.1, based oﬁ
these previously unknown conditions or this information togéther -
with any other relevant information, that the response actidns
taken are inadequate to protect thé public health of the
envifonment. The United States reserves all rights it may have
under applicable law, to oppose any determinations made or ény
actions taken, ordered or proposed by the State pursuant to?thig
Paragraph. . ;_A i . 2
g2, For purposes of Paragraph 90, the information and tﬂe
conditions known to the State shall include only that infqrﬁation
Qnd those conditions set forth in the Record of Decision for the
Site, the administrative record supportiné the Record of
Decision, and the information received by EPA pursuant to the
requirements of the UAO or included in the post-ROD

administrative record pursuant to the requirements of the NCP up
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to the date of the lodging of this Settlement Agreement and
Consent Decree. For purposes of Paragraph 91, the information
previously received by and the conditions known to the staté
shall include only that information and those conditions set
forth in the Record of Decision, the administrative record ;
supporting the Record of Decision, the informagion received:by
EPA pursuant to the requirements of the UAO or included in %he
post-ROD administrative record pursuant to the requirements of
the NCP and any information received by the State pursuant fo the
requirements of this Settlement Agreement and Consent Decree
prior to Certification of Completion of the Remedial Action.

93. 1In the event EPA determines that Performing Settliné
Defendants and/or Owner Settling Defendants have ceased | .
implementation of any portion of the Work, are seriously or
repeatedly deficient or late in their performance of the Work, or
are implementing the Work in a2 manner which may cause an
endangerment to human health or the environment, EPA may as?ume
the performance of all or any portions of the Work as EPA
determines necessary. Performing Settling,Deiendants«ﬂnd[o& -
Owner Settling Defendants may invoke the procedures set forkh in
Section XXI (Dispute Resolution) to dispute EPA’s determinaiion
that takeover of the Work is warranted under this Paraqrapnl
Such dispute shall be resolved on the administrative record.
Costs incurred by the United States in performing the Work

pursuant to this Paragraph shall be considered Future Response
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Costs that Settling Defendants shall pay pursuant to Section XVII

- (Reimbursement of Response Costs) and Appendix G.

94. Notwithstanding any other provision of this Settlement
Agreement and Consent Decree, the United States and the State
retain all authority and reserve all rights to take ahy and all
response actions authorized by law. w

XXIV. COVENANTS BY SETTLING DEFENDANTS

95. Settling Defendants hereby covenant not to sue and agree
not to assert any claims or causes of action against the United
States or the State, including any agency, department or
instrumentality of the United States or the State, with respect
to the Site or this Settlement Agreement and Consent Decree,
including, but not limited to, the following:

a. any direct or indirect claim for reimbursement from
the Hazardous Substance Superfund (established pursuant to the ‘
Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections
107, 111, 112, 113 or otherwise any other provision of law;

b. any direct or indirect claim for reimbursement from
the Hazardous Substance Superfund (established pursuant to the
Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA Section
106 (b) (2) except that Performing Settling Defendants and Owner
Settling Defendants reserve their rights to bring a claim
pursuant to Section 106(b) (2) of CERCLA should the United States

issue to the Performing Settling Defendants and Owner Settling

. Defendants any unilateral administrative order in connection with
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the Site pursuant to Section 106 of CERCLA for response actions
not covered by this Settlement Agreement and Consent Decree;

c. any claim under CERCLA Sections 106, 107 or 113
related to the Site;

d. any claims for costs, fees or expenses incurred in
this action or related to the Site, including élains under 28
U.S.C. § 2412 (Equal Access to Justice Act), as amended;

e. any claim under the Constitution of the United
States, the Tucker Act, 28 U.S.C. § 1491, or at common law,
arising out of or relating to access to, institutional controls
on or other restrictions on the use or enjoyment of, or response
activities undertaken at the Site or at any parcels subject to
the liens filed by EPA pursuant to Section 107 of CERCLA in Book
128, Page 717 and in Book 128, Page 723 of the Registry of Deeds
for Providence County, Rhode Islgnd; or N

f. any claims arising out of response activities at the
Site, including claims based on EPA’s and the State’s selection |
of responsé actions, oversight of response activities or approval

of plans for such activities. e

96. The Performing Settling Defendants reserve, and this
Settlement Agreement and Consent Decree is without prejudice to,
actions against the United States based on negligent actions
taken directly by the United States (not including oversight or
approval of the Performing Settling Defendants plans or

activities) that are brought pursuant to any statute other than
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CERCLA and for which the waiver of sovereign immunity is found in
a statute other than CERCLA.

97. Nothing in this Settlement Agreement and Consent Decree
shall be deemed to constitute preauthorization of a claim within
the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40
C.F.R. § 300.700(d). %

98. a. Upon lodging of this Settlement Agreement and
consent Decree, Settling Defendants who are:plaintiffs in the

civil action captioned Avnet, Inc. v. Amtel, Inc., C.A. 91-0383-B
(D.R.I.), shall join the United States in seeking a stay of the

appeal captioned as Avnet, Inc. v. Amtel, Inc., No. 95-1619 (1st
Cir.), until such time as the Settlement Agreement and Consent
Decree is entered or otherwise finally acted upon by the Court.
b. Within 5 days after entry of this Settlement
Agreement and Consent Decree, Setéling Defendants who are
plaintiffs in the civil action captioned Avpet, Inc. v. Amtel,
Inc., C.A. 91-0383-B (D.R.I.), sh#ll file Motions to Dismiss,
with prejudice, such civil action and the associated appeal.
Each party shall bear its own costs associated with such filings.
Such Settling Defendants who are not plaintiffs in such civil
action agree not to oppose such motion to dismiss, and further
agree not to bring any additional claims again§t the Unitead
States pursuant to any legal theory or statute, which in any way
challenges the validity of, or the contribution protection
afforded the settling parties to, the Administrative Order by

Consent, U.S. EPA Docket No. 1I-91-1032, dated January 30, 1992.
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c. Within 10 days after lodging of this Settlement
Agreement and Consent Decree, Landfill & Resource Recovery, Inc.
and RIDEM agree to file a notice in the State Court regarding the
lodging of this Settlement Agreement and Consent Decree in the
form set forth in Appendix F to this Settlement‘Agreement and
Consent Decree. Within 10 days after entry of éhis Settlement
Agreement and Consent Decree by the Court, Landfill & Resource
Recovery, Inc. and RIDEM agree to file a joint motion to modify

the State Court Order and to dismiss with prejudice the civil

action captioned Landfil]l & Resource Recovery, Inc. v. Department
of Environmental Manadgdement of the State of Rhode Island, C.A.

No. 81-4091 (R.I. Sup. Ct.). Each party shall bear its own costs
associated with such filings.
XXVI. EEEEQI_QE_§EI1LEHEEI;_QQEIEIEQIIQE_BBQIEQIIQB
99. Nothing in this Settlemené Agreement and Consent Decree
shall be construed to create any rights in, or grant any cause of
action to, any person not a party to this Settlement Agreement

and Consent Decree. The preceding sentence shall not be

signatory to this decree may have under applicable law. Each of
the Parties expressly reserves any and all rights (including, but
not limited to, any right to contribution), defenses, claims,
demands, and causes of action which each party may have with
respect to any matter, transaction, or occurrence relating in any
way to the Site against any person not a party hereto, except

that Settling Defendants agree not to institute proceedings
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against, or seek contribution or cost recovery of any kind from,
parties to the Administrative Order by Consent in EPA Docket No.
I-91-1032, dated January 30, 199%2.

100. With regard to claims for contribution against Settling
Defendants for reimbursement of the United States’ and the
State’s Past Response Costs, payment of the Unifed States’ and
the State’s Future Response Costs, payment of Oversight Costs,
compensation for damage to Natural Resources under the
trusteeship of the Secretary of the Interior, and the
Administrator of the National Oceanic and Atmospheric
Administration, and the Director of RIDEM (except groundwater),
and performance of the Work, the Parties hereto agree that except
as provided in Paragraph 101 of this Settlement Agreement and
Consent Decree, Settling Defendants are entitled to such
protection from contribution actions or claims to the extent
provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2).

101. Notwithstanding any other provision of this Settlement
Agreement and Consent Decree to the contrary, Performing Settling
Defendants and Owner Settling Defendants reserve, and this
Settlement Agreement and Consent Decree is without prejudice to,
the right to maintain or institute an action or actions either in
court or in arbitration against the other for any claims arising
from or associated with the Site or any work relating thereto,
including without limitation, claims relating to obligations or

defenses to such obligations under any agreement previously



108
entered into between the parties and claims for contribution
pursuant to Section 113(f) (1) of CERCLA.

102. Settling Defendants agree that with respect to any suit
or claim for contribution brought by them for matters related to
this Settlement Agreement and Consent Decree they will notify the
United States and the State in writing no laterzthan 60 days
prior to the initiation of such suit or claim. The obligation to
provide notice under this Paragraph shall not extend to a suit or
claim brought by one or more of the Settling Defendants against
an insurance company seeking coverage for the costs incurred or
to be incurred pursuant to the UAO or this Settlement Agreement
and Consent Decree.

103. Settling Defendants also agree that with respect to any
suit or claim for contribution brought against them for matters
related to this Settlement Agreemént and Consent Decree they will
notify in writing the United States and the State within 10 days
of service of the complaint on them. 1In addition, Settling
Defendants shall notify the United States and the State within 10
days of service or receipt of any Motion for Summary Judgment and
within 10 days of receipt of any order from a court setting a
case for trial.

104. In any subsequent administrative or judicial proceeding
initiated by the United States or the State for injunctive
relief, recovery of response costs, or other appropriate relief
relating to the site, Settling Defendants shall not assert, and

may not maintain, any defense or claim based upon the principles
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of waiver, res judicata, collateral estoppel, issue preclusion,
_claim-splitting, or other defenses based upon any contention that
the claims raised by the United States or the State in the
subsequent proceeding were or should have been brought in the
instant case; provided, however, that nothing ip this ?aragraph
affects the enforceability of the covenants not}to sue set forth
in Section XXIII (Covenants Not to Sue by Plaintiffs).
XXVI. ACCESS TO INFORMATION
105. Settling Defendants shall make available to Plaintiffs,
upon request and within a reasonable period of time, copies of
all documents and information within their possession or control
or that of their contractors or agents relating to activities at
the Site or to the implementation of the UAO or this Settlement
Agreement and Consent Decree, including, but not limited to,
sampling, analysis, chain of custody records, manifests, trucking
logs, receipts, reports, sample traffic routing, correspondence,

or other documents or information related to the Work. Settling

i

Defendants shall also make available to Plaintiffs, for purposes
. e —.of investigation, information gathering, or testimony, their .
employees, agents, or representatives with knowledge of relevant
facts concerning the performance of the Work.

106. Settling Defendants may assert business confidentiality
claims covering part or all of the documents or information
submitted to Plaintiffs under the UAO or this Settlement
Agreement and Consent Decree to the extent permitted by and in

accordance with Section 104(e) (7) of CERCLA, 42 U.S.C. §
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9604 (e) (7), and 40 C.F.R. § 2.203(b). Documents or information
determined to be confidential by EPA will be afforded the
protection specified in 40 C.F.R. Part 2, Subpart B. If no claim
of confidentiality accompanies documents or information when they
are submitted to EPA and the State, or if EPA has notified
Settling Defendants that the documents or inforﬁation are not
confidential under the standards of Section 104(e) (7) of CERCLA,
the public may be given access to such documents or information
without further notice to Settling Defendants.

i a. Settling Defendants may assert that certain
documents, records and other information are privileged under the
attorney-client privilege or any other privilege recognized by
federal law. If Settling Defendants assert such a privilege in
lieu of providing documents, they shall provide the Plaintiffs
with the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or
information; (3) the name and title of the author of the
document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of the contents of the
document, record, or information; and (6) the privilege asserted
by Settling Defendants. However, no documents, reports or other
information created or generated pursuant to the regquirements of
the UAO or this Settlement Agreement and Consent Decree shall be
withheld on the grounds that they are privileged.

107. No claim of confidentiality shall be made with respect

to any data, including, but not limited to, all sampling,
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analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information
evidencing conditions at or around the Site.
XXVII. RETENTION OF RECORDS

108. Until 10 years after the Settling Defendants’ receipt of
EPA’s notification pursuant to Paragraph 49.b.10f Section XV
(Certification of Completion of Work), each Settling Defendant
shall preserve and retain all original and non-identical copies
records and documents now in its possession or control or which
come into its possession or control that relate in any manner to
the performance of the UAC or the Work or liability of any person
for response actions conducted and to be conducted at the Site,
regardless of any corporate retention policy to the contrary.
Until 10 years after the Settling Defendants’ receipt of EPA’s
notification pursuant to Paragraph 49.b. of Section XV
(Certification of Completion of the Work), Settling Defendants
shall also instruct their contracfers and agents to preserve all

original and non-identical copies of documents, records, and

- —  .._information of whatever kind, nature or description relating to _ ___

the performance of the Work.

109. At the conclusion of this document retention period,
Settling Defendants shall notify the United States and the State
in writing at least 90 days prior to the destruction of any such
records or documents, and, upon request by the United States or
the State, Settling Defendants shall deliver any such records or

documents to EPA or the State. Settling Defendants may assert



__*hat it has fully complied with any and all EPA requests for

112
that certain documents, records and other information are
privileged under the attorney-client privilege or any other
privilege recognized by federal law. If Settling Defendants
assert such a privilege, they shall comply with the requirements
set forth in Paragraph 106. No documents, reports or other
information created or generated pursuant to thé requirements of
the UAO or this Settlement Agreement and Consent Decree shall be
withheld on the grounds that they are privileged. Settling
Defendants shall retain all documents claimed to be privileged
for an additional three years or until the final resolution of
any dispute concerning the claim of privilege, whichever is
longer.

110. Each Settling Defendant hereby certifies, individually,
that it has not altered, mutilated, discarded, destroyed or
otherwise disposed of any records, documents or other information
relating to its potential liability regarding the Site since
notification of potential liability by the United States or the

State or the filing of suit against it regarding the Site and

information pursuant to Section 104(e) and 122(e) of CERCLA and

Section 3007 of RCRA.
XXVIII. NQTICES AND SUBMISSIONS

111. Wwhenever, under the terms of this Settlement Agreement
and Consent Decree, written notice is required to be given or a
report or other document is required to be sent by one party to

another, it shall be mailed to the individuals at the addresses
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specified below, unless those individuals or their successors
give notice of a chanée to the other Parties in writing. All
notices and submissions shall be considered effective upon
receipt, unless otherwise provided. Written notice as specified
herein shall constitute complete satisfaction of any written
notice requirement of the Settlement Agreementvhnd Consent Decree
with respect to the United States, EPA, the State, and the

Settling Defendants, respectively.

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611 .
Ben Franklin Station
Washington, D.C. 20044 -

Re: DOJ # 90-11-2~449B

-and

Director

Office of Site Remediation and Restoration
United States Environmental Protection Agency
Region I

JFK Federal Building

Boston, MA 02203-2211

to -

Anna F. Krasko

EPA Remedial Project Manager/L&RR Superfund Site
United States Environmental Protection Agency
Region I

JFK Federal Building (HSV~CANS)

Boston, MA 02203-2211
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As to the State:

Warren F. Angell, Il
Supervising Engineer
Division of Site Remediation
RIDEM

291 Promenade Street
Providence, RI 02908

and:

Claude Cote

RIDEM

Office of Legal Services

235 Promenade Street, 4th Floor
Providence, RI 02908

s to e Settling Defen :

Settling Defendants’ Project Coordinator:
de Maximis, Inec.
Attn: Jack McBurney
186 Center Street, Suite 290
Clinton, NJ 08809
Performing Settling Defendants:
Ropes & Gray
Attn: Colburn T. Cherney
1301 K Street, K.W.
Washington, D.C. 20005

Owner Settling Defendants:
Visconti & Boren, Ltd.
Attn: Girard R. Visconti
Dante J. Giammarco
55 Dorrance Street
Providence, RI 02903

The Cannons Defendants:
J. Robert Cannons
1343 Falmouth Road
Centerville, MA 02632
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XXIX. EFFECTIVE DATE

112. The effective date of this Settlement Agreement and
Consent Decree shall be the date upon which this Settlement
Agreement and Consent Decree is entered by the Court, except as
otherwise provided herein.

XXX. EEIEHIIQE.QE.IHBISQIQIIQ&

113. This Court retains jurisdiction over both the subject
matter of this Settlement Agreement and Consent Decree and the
Settling Defendants for the duration of the performance of the
terms and provisions of this Settlement Agreement and Consent
Decree for the purpose of enabling any of the Parties to apply to
the Court at any time for such further order, direction, and
relief as may be necessary or-appropriate for the construction or
modification of this Settlement Agreement and Consent Decree, or
to effectuate-or enforce compliance with its terms, or to resolve
disputes in accordance with Section XXI (Dispute Resolution)
hereof. The Plaintiffs and the Cannons Defendants agree that the
Ccannons Engineering Corporation has properly been revived for '
purposes of this lawsuit.

XXXI. APPENDICES

114. The following appendices are attached to and
incorporated into this Settlement Agreement and Consent Decree:

"Appendix A" is the ROD.

"Appendix B" is the SOW.

"Appendix C" is the description and/or map of the Site.
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"Appendix D" is the complete list of the Performing Settling
Defendants.

"Appendix E" is the complete list of the Owner Settling
Defendants.

"Appendix F" is the form for notification to the State Court
of the lodging of this settlement. ’

"Appendix G" is the Payment Procedures and Allocation.

"Appendix H" is the payment schedule for 0§ersight Costs.

"aAppendix I" is the form for Notice of Consent Decree.

"aAppendix J" is the License Agreement.

"Appendix K" is the set of descriptions of known property for
which access and institutional controls are required.

XXXII. COMMUNITY RELATIONS - R

115. If requested by EPA, Settling Defendants shall cooperate
with EPA and the State in providing information regarding the
Work to the public. If requested by EPA or the State, Settling
Defendants shall participate in the preparation of such
information for dissemination to the public and in public

meetings which may be held or sponsored by EPA or the State to

explain activities at or relating to the Site.
XXXIII. MODIFICATION
116. Modification to schedules specified in this Settlement
Agreement and Consent Decree for completion of the Work or
non-material modifications to the Scope of Work may be made by
agreement of EPA, after reasonable opportunity for review and

comment by the State, and the Performing Settling Defendants.
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All such modifications shall be made in writing and will become
effective upon filing with the Court by the United States.

117. No material modifications shall be made to the SOW
without written notification to and written approval of the
United States, Performing Settling Defendants, and the Court.
Prior to providing its approval to any modificaiion, the United
States will provide the State with a reasonable opportunity to
review and comment on the proposed modification. Such
modifications shall become effective upon approval by the Court.
In the.case of modifications to the SOW that would affect
attainment of Performance Standards required by the Settlement
Agreement and Consent Decree or the SOW, written notification to
and approval of the State shall also be required. No material
modifications to the Settlement Agreement and Consent Decree .
shall be made without written notification to and written
approval of the United States, the State and Settling Defendants.
Such modifications shall become effective upon approval by the
Court.

118. Nothing in this Decree shall be deemed to alter the
Court’s power to enforce, supervise or approve modifications to
this Settlement Agreement and Consent Decree.

XXXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

119. This Settlement Agreement and Consent Decree shall be
lodged with the Court for a period of not less than thirty (30)
days for public notice and comment consistent with Section

122(d) (2) of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. §
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50.7. The United States reserves the right to withdraw or
withhold its consent if the comments regarding the Settlement
Agreement and Consent Decree disclose facts or considerations
which indicate that the Settlement Agreement and Consent Decree
is inappropriate, improper, or inadequate. The State may
withdraw or withhold its consent to the entry 6} this Settlement
Agreement and Consent Decree if comments received disclose facts
or considerations which show that the Settlement Agreement and
Consent Decree violates state law. The United States reserves
the right to challenge in Court the State’s withdrawal from the
Settlement Agreement and Consent Decree, including the right to
argue that the requirements of state law have been waived,
pre-empted or otherwise rendered inapplicable by federal law.
The State reserves the right to oppose the United States’
position taken.in opposition to tﬁe proposed withdrawal. In
addition, in the event of the United States’ withdrawal from this
Settlement Agreement and Consent Decree, the State reserves its
right to withdraw from this Settlement Agreement and Consent

Decree. Settling Defendants consent to the entry of this

Settlement Agreement and Consent Decree.

120. If for any reason the Court should decline to approve
this Settlement Agreement and Consent Decree in the form
presented, this agreement is voidable at the sole discretion of
any party and the terms of the agreement may not be used as

evidence in any litigation between the Parties.
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XXXV.

121. .Each undersigned representative of a Settling Defendant
to this Settlement Agreement and Consent Decree, the Assistant
Attorney General for Environment and Natural Resources of the
Department of Justice, and the Director of RIDEM certifies that
he or she is fully authorized to enter into thé terms and
conditions of this Settlement Agreement and Consent Decree and to
execute and legally bind such party to this document.

122. Each Settling Defendant hereby agrees not to oppose
entry of this Settlement Agreement and Consent Decree by this
Court or to challenge any provision of this Settlement Agreement
and Consent Decree unless the United States has notified the
Settling Defendants in writing that it no—longer supports entry
of the Settlement Agreement and Consent Decree.

123. Each Settling Defendant;shall identify, on the attached
signature page, the name, address and telephone number of an
agent who is authorized to accept service of process by mail on

behalf of that party with respect to all matters arising under or

.relating to this Settlement Agreement and Consent Decree.

Settling Defendants hereby agree to accept service in that manner
and to waive the formal service requirements set forth in Rule 4

of the Federal Rules of Civil Procedure and any applicable local
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rules of this Court, including, but not limited to, service of a

summons.

SO ORDERED THIS DAY OF r 19 .

United ‘States District Judge

THE UNDERSIGNED PARTIES enter into this Settlement Agreement and
Consent Decree in the matter of United States v. Landfill &
Resource Recovery, Inc., et al., relating to the Landfill &
Resource Recovery Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: ‘/z"f/’ > Z/ //M/

Lols J/ Shiffer/’
Assistant Attorney General

Environment and Natural Resources

Division
U.S. Department of Justice
washington, D.C. 20530

. -C- 1(
Date: " . .';’l'l/wl ‘\/“Z) L{:’ -

Cynthia S. Huber

Senior Attorney

Environmental Enforcement Section

Environment and Natural Resources
Division

U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station

washington, D.C. 20044

(202) 514-5273

Sheldon Whitehouse
United States Attorney
District of Rhode Island

Michael Iannotti

Assistant United States Attorney
District of Rhode Island
Westminster Square Building

10 Dorrance Street

Providence, RI 02903
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United States v. Landfill & Resource Recovery, Inc.
Settlement Agreement and Consent Decree Signature Page

Date: ‘Y(‘O\‘% A\f\ \

John P. DeVillars

Regional Administrator

U.S. Environmental Protection
Agency

Region 1

JFK Federal Building

Boston, MA 02203-2211

Date: 57/30 /c)(" / / / W ]

Gretchen Muenc

Senior Enforcement Counsel

U.S. Environmental Protection
Agency

Region_ 1

JFK Federal Building
Boston, MA 02203-2211
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CONFIDENTIAL: FOR SETTLEMENT PURPOSES ONLY

United States v. Landfill & Resource Recovery, Inc.
Settlement Agreement and Consent Decree Signature Page

Date:é‘é;g;T 22 (929¢

FOR THE STATE OF RHODE ISLAND

(oo T

R. T:Lmoth

Director J/@ bf_
Rhode Islan

Environme:

9 Hayes Stre @P 0&5

Providence, .
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The Undersigned party enters into the Settlement Agreement and Consent Decree in
the matter of the United States v. Landfill & Resource Recovery, Inc., relanngtothe

Landfill & Resource Recovery Superfund Site.

Witness: Landfill & Resource Recovery, Inc.

‘@%W’ zBé’  President M—‘h’
5 /4

cC
pae: _/0/2/78 1996

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

Girard R. Visconti, Esquire
Visconti & Boren Lid.

55 Dorrance Street
Providence, RI 02903
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The Undersigned party enters into the Settlement Agreement and Consent Decree in
the matter of the United States v. Landfill & Resource Recovery, Inc., relating to the

Landfill & Resource Recovery Superfund Site.

Witness: Truk-Away of R.L, Inc.

A /&. By Z:é?w«&, X . L /V('zxvx
; 7 7l i Its President '

Date: (O - 2 , 1996

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

Girard R. Visconti, Esquire
Visconti & Boren Ltd.

55 Dorrance Street
Providence, RI 02903
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. The Undersigned party enters into the Settlement Agreement and Consent Decree in
the matter of the United States v. Landfill & Resource Recovery, Inc., relating to the

Landfill & Resource Recovery Superfund Site.

Witness:

jﬁ@ 0. KettilLs Clp, R Ll
- Charles . Wilson _

Date: O 2 1996

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

Girard R. Visconti, Esquire
Visconti & Boren Ltd.

35 Dorrance Street
Providence, RI 02903




The Undersigned party enters into the Settlement Agreement and Consent Decree in
the matter of the United States v. Landfill & Resource Recovery, Inc., relating to the

Landfill & Resource Recovery Superfund Site.

Witness:

Agent Authorized to Accept Service on Behalf of Above-Signed Party:

Girard R. Visconti, Esquire
Visconti & Boren Lud.

55 Dorrance Street
Providence, RI 02903

P —




THE UNDERSIGNED PARTY enters into this Settlement Agreement and
Consent Decree in the matter of United States v. Landfill &

' Resource Recovery, Inc., relating to the Landfill & Resource
Recovery Superfund Site.

Avnet, Inc.

vate: /615 3«0 el

David R. Birk

Senior Vice President
Avnet, Inc.

B0 Cutter Mill Road

Great Neck, New York 11021

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name: : David R. Birk
" Title: Senior Vice President
Address: Avnet, Inc.

80 Cutter Mill Road
Great Neck, New York 11021

Tel. Number: {(516) 466-7000




THE UNDERSIGNED PARTY enters into this Settlement Agreement and
Consent Decree in the matter of United states v. Landfill & Resource Recovery,
Inc., relating to the Landfill & Resource Recovery Superfund Site.

FOR: General Dynamxcs Corporpnon

Date: ‘7/ 9 / 4 é? DamelS ’E‘apl{e, ]r k

Assistant Secretary
75 Eastern Point Road
Groton, CT 06340

Agent Authorized to Accept Service on Behalf of Above-signed Party:

United States Corporation Company -
84 State Street

Boston, MA 021098

(617) 523-3388



THE UNDERSIGNED PARTY enters into this Settlement Agreement and
Consent Decree in the matter of The United States v. Landfill & -

Resource Recovery, Inc., relating to the Landfill & Resource
Recovery Superfund Site.

For: United Dominien Industries, Inc.

=y

homas M. Hoban
Its Attorney

Date: September 11, 1996

Agent Authorized tc Acceprt Service of process on Behalf of
Above~signed Party:

Thomas M. Hoban

Aticrney at Law

31X South Main Street, rm. 313
Telephone: (603) 643-6306

Facs:miie: (603) 643-5922

s ———o— .



THE UNDERSIGNED PARTY enters into this Settlement Agreement and
Consent Decree in the matter of United States v. Landfill &
Resource Recovery, Inc., relating to the Landfill & Resource
Recovery Superfund Site.

FOR POLAROID CORPORATION  */

Date: August 30, 1996 723 g I FT ( [:

Richard F. deLima

Vice President, Secretary and
General Counsel

549 Technology Square
Cambridge, MA 02139

Agent Authorized to Accept Service on Behalf of Above-signed
Party: /

Sheldon W. Rothstein
Senicr Corporate Attorney
575 Technology Square
Carmkbr:dge, MA 02139
6.7-386~2793

*/ A separate signature page must be signed by each
corporation, individual or other legal entity that is
settling with the United States.
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the matter of
United States v. Landfill & Resource Recovery, Inc., relating to the Landfill & Resource Recovery

Superfund Site.

Date:

FOR:

CCLCU NUFACTURING, INC.

BohaanT. Sirota
Secretary

CCL CUSTOM MANUFACTURING, INC.

6133 North River Road, Suite 800
Rosemont, lllinois 60018
USA

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Bohdan 1. Sirota

CCL Industnies Inc.

105 Gordon Baker Road
Willowdale, Ontario
Canada M2H 3P8

tel. (416) 756-8500

105 Gordon Baker Road
Wiliow dale, Ontario
Canada MYH 31P8

_¢oCCL Industriesdnc. —— —— . __
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the
matter of United States v. Landfill & Resource Recovery, Inc. relating to the Landfill &

Resource Recovery Superfund Site.
FOR STANLEY-BOSTITCH, INC.

Date: September 13, 1996 % p . ﬁ'zm.a

Stephen S. Weddle
Secretary

1000 Stanley Drive
New Britain, CT 06053

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: The Corporation Trust Co.
Address: Corporation Trust Center
1209 Orange Street
Wilmington, DE 19801
Tel. No. (302) 658-7581.7583

PBHRDATALEGALALINDAEPALRE RSET WPD
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the
- matter of United States v. Landfill & Resource Recover, Inc., relating to the Landfill & Resource
Recovery Superfund Site.

CORNING INCORPORATED

L 3
Date: ?/’ b/ 7‘ y: s g S
David G. Lyons .
Engineering Manager
Environmental and Engineering
Services

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Colburn T. Cherney, Esq.
Title: '
Address: Ropes & Gray, 1301 K St., NW, Washington, DC 20005

Telephone:  (202) 626-1900



THE UNDERSIGNED PARTY enters into this Settlement Agreement
and Consent Decree in the matter of United States v.
Landfill & Resource Recovery, Inc., relating to the Landfill
& Resource Recovery Superfund Site.

For The Dexter Corporation

Date: September 16, 1996 K 4/ /54%

Name: Bruce H. Beatt
Title: Vice President, General Counsel & Secreta
Address: One Elm Street

Windsor Locks, CT 06096

Tel.: (860) 292-7601

Agent Authorized to Accept Service on Behalf of Above- .
signed Party: !

Name: ¢/o C T Corporation

Title: ««-

Address: One Commercial Plaza
Hartford, CT 06103

Tel. Number: (860) 724-9044

*/ A separate signature page must be signed by each
corporation individual or other legal entity that is
settling with the United States.
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CONFIDENTIAL: FOR SETTLEMENT PURPOSES ONLY

THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the
matter of United States v. Landfill & Resource Recovery, Inc., relating to the Landfill & Resource

Recovery Superfund Site.

FOR Waste Management of Massachusetts, Inc.
(Goditt & Boyer, Inc.)

Date: September 16, 1996 Omm T;(J'R—z__
Stephen ¥ Joyce \) Q)

Authorized Agent

Waste Management, Inc.
4 Liberty Lane West
Hampton. NH 03842
Phone 603-929-3490
Fax 603-929-3152

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Michael Brennan, Esquire

Title: Group Environmental Counsel

Address. Waste Management. Inc
Three Greenwood Square ———  ——— - = = or e
3329 Street Road
Bensalem, PA 19020

Phone 215-633-2450

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States
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CONFIDENTIAL: FOR SETTLEMENT PURPOSES ONLY

THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the
matter of United States v. Landfill & Resource Recovery, Inc., relating to the Landfill & Resource

Recovery Superfund Site.

Date: September 16, 1996

FOR Clean Harbors of Braintree, Inc.,
formerly known as Recycling Industries, Inc.

it T
Stephen T./oyce U U

Authonzed Agent ‘
Waste Management, Inc.
4 Liberty Lane West
Hampton, NH 03842
Phone 603-929-3490
Fax 603-929-3152

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: Michael Brennan, Esquire
Title: Group Environmental Counsel
Address: Waste Management. Inc

Three Greenwood Square

3329 Street Road -
Bensalem, PA 19020
Phone: 215-633-2450

*/ A separate signature page must be signed by each corporation, individual or other legal entity

that is settling with the United States
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in
the matter of United States v. Landfill & Resource Recovery, Inc., relating to the Landfill &
Resource Recovery Superfund Site.

FOR BOSTON EDISON COMPANY

Date: 9// [ /5/

Ronald A. Ledgett
Senior Vice President
Boston Edison Company
800 Boylston Street
Boston, MA 02199

Agent Authorized to Accept Service on Behalf of Above-signed Party:

—Name:— Jeffrev N.-Stevens, Esq. - - I
Title: Senior Counsel
Address: . Boston Edison Company. 800 Boylston St., Boston, MA 02199
Tel. No.: (617)424-3955
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and
Consent Decree in the matter of United States v. Landfill &
Resource Recovery, Inc., relating to the Landfill & Resourcs
Recovery Superfund Site. ‘

<\\€SL°VFOR OLIN CoRPoRM medMpany, 1NC./
A

W
Date: quo }Qb MW m

Name

Tirle DIWRECOR ENVIROWVMENTAL

Address REMEDIATION
G40\ MNP GiIcaL VIEW
ChwTTANOOEA, TW 3742

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name: Jerry Ronecker, Esq.

100 North Broadway, Suite 1300
St. Louis, MO 63102

Tel. Number: 314-622-0634




THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consenst Decree in

thematter of United Sttes v. Landfill & Resource Recover, Inc., relating to the Landfill &

Resource Recovery Superfund Site.

J. Scott Cannon, N

Qﬁ DY 90/ | eatbe x
Date: ——7X\) ‘e o g SN e et ~s |

: / 1. Ngott Cannon — —
1343 Faimouth Road
Centerville, MA 02632
(508) 775-1489

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: J. Scott Cannon

Address: 1343 Falmouth Road
Centerville, MA 02632
(508) 775-1489




THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consenst Decree in

thematter of United Sttes v. Landfill & Resource Recover, Inc., relating to the Landfill &

Resource Recovery Superfund Site.

J. Robert Cannon,

Date: 9'/ 3-5'/ 2€
/ / obert Cannon
1343 Falmouth R

Centerville, MA 02632
(508) 775-1489

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: J. Robert Cannon

Address: 1343 Falmouth Road
Centerville, MA 02632
(508) 775-1489
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APPENDIX G
PAYMENT PROCEDURES AND ALLOCATION
1. Except as provided in Paragraph 2.A of this Appendix G,
within 75 days of the effective date of this Settlement Agreement
and Consent Decree, Performing Settling Defendants and Owner
Settling Defendants jointly shall: .

A. Pay to the United States $675,000, plus Interest, in
reimbursement of Past Response Costs, by Electronic Funds
transfer ("EFT" or wire transfer) to the U.S. Department of
Justice lockbox bank, referencing the U.S.A.0. file number, the
EPA Region and Site/Spill ID #01-30, and DOJ case number
90-11=-2-449~-B. Payment shall be made in accordance with
instructions provided.by the United States to the Performing
Settling Defendants after lodging of the Settlement Agreement and
Consent Decree. Payment by EFT must be received at the DOJ .
lockbox bank by 4:00 P.M. (Eastern Time) to be credited on that
day. Performing Settling Defendants shall send written notice of
the EFT(s) to the United States as specified in Section XXVIII
(Notices and Submissions) and to the Regional Hearing Clerk, EPA

Region I, J.F.K. Federal Building, Boston, MA 02203. Interest on

all payments under this Appendix G shall begin to accrue as of
September 30, 1996.
B. Pay to the State $200,000, plus Interest. Payment shall

include: (1) any remaining funds in the trust fund that has been

established pursuant to State court order in connection with

L&RR SETTLEMENT AGREEMENT AND CONSENT DECREE: APPENDIX G
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Management of the State of Rhode Island, C.A. No. 81-4091 (R.I.
Sup. Ct.), and that are released to the State from the trust fund
pursuant to the actions required by Paragraph 98.c of-the
Settlement Agreement and Consent Decree; plus (2) a certified
check or checks for the difference between the amount, if any,
that is released to the State from the trust fund pursuant to the
actions required by Paragraph 98.c of the Settlement Agreement
and Consent Decree and the sum of $200,000 plus Interest made
payable to "General Treasurer" (for deposit in the Environmental
Response Fund), in reimbursement of Past Response Costs incurred
by the State. The Performing Settling Defendants shall send the
certified check(s) to Office of the Director, RIDEM, 235
Promenade Street, Providence, RI 02908.

c. Pay to the United States $400,000, plus Interest in
satisfaction of the United States’ claim for civil penalties,
pursuant to CERCLA Section 106(b) (1), for the Performing Settling
Defendants’ and Owner Settling Defendants’ alleged noncompliance
with the Unilateral Administrative Order through the date of

lodging of this Settlement Agreement and Consent Decree. Such

payment shall be made in the form of a certified check or checks

made payable to "“EPA Hazardous Substances Superfund” and
referencing the EPA Region and Site/Spill ID # 01-30, and DOJ
case number 90-11-2-449B. The Performing Settling Defendants
shall forward the certified check(s) to EPA Region I, Attn:
Superfund Accounting, P.O. Box 360197M, Pittsburgh, PA 15251 and

shall send copies of the check and transmittal letter to the

L&RR SETTLEMENT AGREEMENT AND CONSENT DECREE: APPENDIX G



United States as specified in Section XXVIII (Notices and
Submissions).

D. Pay to the United States $200,000, plus Interest for
Natural Resource Damages, in the form of a certified check made
payable to "U.S. Department of the Interior"™ and referencing
Account Number 14X5198, DOJ number 90-11-2-449B, the USAC number,
and the name of the Site, the Landfill & Resoufce Recovery, Inc.
Site. The Performing Settling Defendants and the Owner Settling
Defendants shall forward the certified check by certified mail,
return receipt requested to:

Chief, Division of Finance
U.S. Fish and Wildlife Service

4401 North Fairfax Drive
Arlington, VA 22203

with a copy to:

Mafk Barash

Office of the Regional Solicitor

U.S. Department of Interior

One Gateway Center, Suite 612

Newton Corner, MA 02158-~2868
and shall reference that the payment is for Natural Resource
Damages for resources under the trusteeship of the Department of

Interior ("DOI"™) and the State of Rhode Island with respect to

the L&RR Site (except groundwater). Copies of the check paid
pursuant to this subparagraph and any accompanying transmittal
letter shall be sent to the United States and the State of Rhode
Island as provided in Section XXVIII(Notices and Submittals).
DOI shall hold the funds recovered for Natural Resource
Damages in an interest bearing account in its Natural Resource

Damage Assessment and Restoration Fund, and such monies together

L&RR SETTLEMENT AGREEMENT AND CONSENT DECREE: APPENDIX G
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with all interest accrued thereon shall only be spent for
restoration and to reimburse past trustee assessment costs
associated with the Site which expenditures shall be made in
conformity with the provisions and procedures set forth in a
Memorandum of Agreement to be entered into between DOI and the
State of Rhode Island.

2. Supplemental Environmental Project (“SEP“)

A. In accordance with Section XVIII of the Settlement
Agreement and Consent Decree, a supplemental environmental
project shall be performed that is comprised of acquisition of
title to real property and/or conservation easements on real
property in Rhode Island and located within or relating to the
Blackstone River Vallgy National Heritage Corridor ("™Corridor").
Performing Settling Defendants and Owner Settling Defendants
shall implement this SEP through funding an escrow account to
finance the acquiéition of appropriate interests in real
property. On or before January 7, 1997, Performing Settling
Defendants and Owner Settling Defendants shall place into an
interest bearing escrow account (the "Escrow"), $525,000 plus
Interest. The funds deposited in the Escrow and all interést
earned on such funds shall be used after entry solely to acquire
real property and conservation easements on real property in
Rhode Island exclusively for the purposes of: creating new
wetlands; protecting or enhancing existing wetlands; or
protecting, restoring and improving wildlife habitat area

involving wetlands within or relating to the Corridor consistent

L&RR SETTLEMENT AGREEMENT AND CONSENT DECREE: APPENDIX G
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with the objectives, values and'purposes of the Blackstone River
Valley Heritage Corridor Commission Act ("Act®™), P.L. 99-647, 100
Stat. 3625, Section XVIII of the Settlement Agreement-and Consent
Decree and this Paragraph 2 of Appendix G. Upon the written
approval of the United States through the Department of Justice,
Performing Settling Defendants shall disburse Escrow monies in
the approved amounts to the Rhode Island Deparinent of
Environmental Management’s ("RIDEM") Division of Planning and
Development to acquire the real property and/or conservation
easements on real property consistent with this Appendix G.
Other than for failure to timely fund the Escrow or to timely
disburse funds from the Escrow, the Settling Defendants shall not
be liable for stipulated penalties in connection with Paragraph
2.A, 2.B and 2.C of this Appendix G. / } e

B. It is the expectation that: (1) within 90 days of entry
of the Settlement Agreement and Consent Decree, title to a
portion of the certain parcel of real property of approximately
38 acres known as the Lonsdale Drive-In located in Lincoln, Rhode
Island will be acquired by and conveyed to the State of Rhode
Island by EEQE§¢through its Division of Planning and Development
and (2) conservation easements will be placed on such land. If:
(1) EPA, DOI and RIDEM determine that acquisition of interests in
the Lonsdale Drive-In property cannot be accomplished for a
financially reasonable purchase price; (2) EPA, DOI, and RIDEM
otherwise agree that such property should not be purchased; (3)

or if any funds remain in the Escrow after the purchase of

L&RR SETTLEMENT AGREEMENT AND CONSENT DECREE: APPENDIX G
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interests in the Lonsdale Drive-In property, then upon approval
of EPA and DOI, RIDEM through its Division of Planning and
.. Development, shall purchase interests in other real property
and/or conservation easements on real property located in the
Corridor ("alternate environmental projects™) from the list
attached hereto as Attachment 1 until the full amount of the
Escrow has been expended. RIDEM shall providenwritten monthly
reports on the progress of implementing the SEP to the Department
of Justice and EPA at the addresses set forth in Section XXVIII
of the Settlement Agreenent and Consent Decree and to DOI at the
address set forth in Paragraph 1.D of this Appendix G. Such
reports shall be submitted on or before the tenth day of each
calendar month beginning the month after entry. The State shall
use good faith efforts to complete the requirements of this SEP
within twelve months of entry of the Settlement Agreement and
Consent Decree. | ”

c. The State of Rhode Island shall ensure that any
property interests, including conservation easements, acquired
pursuant to this SEP shall be maintained in perpetuity in a

manner consistent with the objectives of the Act and the

Settlement Agreement and Consent Decree. The State will hold
title to such property interests; the State may transfer such
interests to another public or private non-profit entity, but
only if such entity agrees in writing to maintain the interest in
a manner consistent with the objectives of the Act and the

Settlement Agreement and Consent Decree and the deed(s)
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transferring such interests provides for such conditions
established on the use of the property and only after written
approval of EPA and DOI of the transfer and the content of such
deed (8) .

D. The Performing Settling Defendants and Owner Settling
Defendants certify that the payment of the funds to the Escrow
and implementation of the SEP is not required under any state,
local or federal law, regulation or order and that the SEP is not
to be implemented pursuant to the terms of another consent decree
or agreement to which the Performing Settling Defendants and
Oowner Settling Defendants are parties. The Performing Settling
Defendants and Owner Settling Defendants further certify that
they have not agreed to undertake or receive credit for
undertaking, and are nﬁt presently negotiating to undertake the
SEP described in this Appendix G and Section XVIII of the .
Settlement Agreement and Consent Decree in any other enforcement
action.

E. Performing Settling Defendants and Owner Settling
Defendants agree that any public or private statements, oral or
written, making reiﬁfence to the SEP required under the
Settlement Agreement and Consent Decree shall include the
following language: "This project was undertaken in connection
with the settlement of a civil action brought by the United

States on behalf of the United States Environmental Protection

Agency."
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List of alternative parcels:

Location

* North Smithfield
Slatersville, near
Main Street/Rte. 5

* Lincoln
Limerock area

* Lincoln
Limerock area

* Lincoln
Limerock area

APPENDIX G
ATTACHMENT 1

Acreage

approx.

10,000 sg. ft.

21 acres

125 acres

25 acres

Plat/Lot

part of 4/34A

24/40

24/3

24/85

* other parcels approved by RIDEM, EPA and DOI




