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I. BACKGROUND 

A. The United states of America ("United states"), on behalf 

of the Administrator of the united states Environmental 

Protection Agency ("EPA"), filed a complaint in this matter 

pursuant to sections 106 and 107 of the Comprehensive 

Environmental Response, compensation, and Liability Act 

CltCERCLAtt), 42 U.S.C. 55 9606, 9607. 

B. The united States in its complaint seeks, inter alia: 

(1) reimbursement of costs incurred and to be incurred by EPA and 

the' Department of Justice for response actions at the Landfill & 

Resource Recovery Superfund Site in North Smithfield, Rhode 

Island, together with accrued interest; (2) performance of 

response work by the Defendants at the site consistent with the 

National contingency Plan, 40 C.F.R. Part 300 Cas amended) 

(tfNCPtt); and (3) payment in satisfaction of the united states' 

claim for civil penalties, pursuant to CERCLA section 106(b) (1), 

42 U.S.C. 5 9606(b) (1), for the Performing Settling Defendants' 

and Owner Settling Defendants alleged non-compliance with the 

Unilateral AdmInistrative -()rder (as hereinafter defined) .. 

C. In accordance with the NCP and Section 121(f) (1) (F) of 

CERCLA, 42 U.S.C. 5 9621(f) (1) (F), EPA notified the State of 

Rhode Island (the "state") on August 4, 1993, of negotiations 

with potentially responsible parties ("PRPsU) regarding the 

remedial design and remedial action for the Site, and EPA has 

provided the state with an opportunity to participate in such 
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negotiations and to be a party to this Settlement Agreement and 

Consent Decree ("Decree"). 

D. The State of Rhode Island has also filed a complaint 

against the defendants in this Court alleging that the defendants 

are liable to the State under Section 107 of CERCLA, 42 U.S,.C. S 

9607, and R.I.G.L. Chapters 23-19.1, 42-17.1, 23-23, and 23-18.9 

for (1) the State's claim for Past and Future response costs, 

(2) the State's claim for contempt penalties pursuant to R.I.G.L 

Chapters 23-18.9 and the inherent powers of the Court for 

Landfill & Resource Recovery Inc.'s violation of the Court Order 

and Consent Agreement in Landfill & Resource Recovery, Inc. v. 

Rhode Island Department of Environmental Management, C.A. No. 

81-409~-(R~.I.~SUp.-~-.-t~iand---~}--GODIp.nsation for damage to 

Natural Resources under the trusteeship of the Director of the 

Rhode Island Department of Environmental Management (ltRIDEM") 

pursuant to section 107 of CERCLA and R.I.G.L. 46-13.1. 

E. In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C. 

S 9622(j)(1), EPA notified the National Oceanic and Atmospheric 

_~_~ __ ~_~_Administration~-'lnd~LJJ-»it • .d .s.t.ilt,es pepartment of tbe_:tnterJ,....,o"..r"---... __ 

on January 26, 1994, of negotiations with.PRPs regarding the 

release of hazardous substances that may have resulted in injury 

to the natural resources under Federal tru~teeship and encouraged 

the trustees to participate in the negotiation of this Settlement 

Agreement and Consent Decree. 

F. The Defendants that have entered into this Settlement 

Agreement and Consent Decree ("Settling Defendants") do not admit 
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any liability to the Plaintitts arising out ot the transactions 

or occurrences alleged in the complaints. Settling Detendants do 

not admit any of the representations or recitations of fact in 

this Background section. 

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. S 9605, EPA 

placed the Site on the National Priorities List~ set forth at 40 

C.F.R. Part 300, Appendix B, by publication in the Federal 

Register on September 8, 1983, 48 Fed. Reg. 40671. 

H. In response to a release or a sUbstantial threat of a 

release of a hazardous substance(s) at or from the Site, EPA 

commenced in May 1986, a Remedial Investigation and Feasibility 

Study (IRIfFS") for the Site pursuant to 40 C.F.R. S 300.430. 

I. -EPA issued a Remedial.Investigation" ("RItI) Report in June 

1988 and EPA also issued a Feasibility Study (tlFS") Report i~ 

June 1988 • 

.1. Pursuant to Section 117 of CERCLA, 42 U.S.C. S 9617, EPA 

published notice of the issuance of the FS Report and of the 

proposed plan for remedial action on July 11, 1988, in a major 

),9Cc:l),._.new.§pap~:r_()_Lg~ne~~1 c i~c-'.ll ~~JPI'!~P~_"P:r9vi.Q.ed~~~._"._~_ ... __ _ 

opportunity for written and oral comments trom the public on the 

proposed plan for remedial action. A copy of the transcript ot 

the public meeting is available to the public as part of the 

administrative record upon which the Regional Administrator based 

the selection of the response action. 

K. The decision by EPA on the remedial action to be 

implemented at the Site is embodied in the Record of Decision 

http:JPI'!~P~_"P:r9vi.Q.ed
http:i~c-'.ll
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("ROD"), executed on September 29, 1988, on which the state had a 

reasonable opportunity to review and comment and on which the 

State had given concurrence, by letter dated September 27, 1988, 

which was withdrawn pursuant to an Order of the Superior court of 

the State of Rhode Island, dated November 22, 1988. By letter 

dated November 22, 1988, the State stated its concurrence only 

with the portions of the ROD which were identical to the remedy 

agreed upon by RIDEN and Landfill & Resource Recovery, Inc. in a 

Court Order and Consent Agreement dated July 13, 1983, in 

Landfill & Resource Recovery. Inc. v. Rhode Island Departmlnt of 

Environmental Management. CtA. No. 81-4091 (R.I. Sup. ct.). The 

Settling Defendants have constructed the remedy set forth in the 

final 100\-De&ign-f-or--the-H l" •• edy a~e--$ite approved by EPA 

pursuant to the Unilateral Administrative Order ("UAO",. 

Landfill & Resource Recovery, Inc. has acknowledged that Landfill 

& Resource Recovery, Inc. is authorized to perform the remedy .et 

forth in the final 100\ Design pursuant to and consistent with 

the State Court Order. The ROO includes a responsiveness summary 

t.o . ...the __ publj.~LCQ)D,1fteDj:.Jt-,_ Notj._c!!~f the _final_}:»la!Lwa~-p.llblis,be-=d __ . ___ _ 

in accordance with Section 117(b) of CERCLA. 

L. The ROD was modified by an Explanation of Significant 

Differences ("ESD"), executed on March 8, 1991. The ROD was 

further modified by an ES~ executed on September 16, 1996. 

M. By letter dated February 26, 1990, EPA issued Special 

Notice pursuant to Section 122(e) of CERCLA to 87 PRPs. By 

letter dated March 16, 1990, EPA issued Special Notice to 19 

http:publj.~LCQ)D,1fteDj:.Jt
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additional PRPs. Certain of the settling Defendants were among 

the parties to which EPA issued special Notice. Pursuant to 

CERCLA section 122(e), EPA engaged in settlement negotiations 

with these PRPs in 1990 to obtain performance of the Remedial 

Action and recovery of response costs, but the negotiations did 

not result in settlement between any of the parties. 

N. Pursuant to sections 104(-e) and 106(a) of CERCLA, EPA 

Region I issued a unilateral Administrative Order (u.s. EPA 

Docket No. I-90-10S5) on June 29, 1990, for performance of 

response actions at the site. The Unilateral Administrative 

Order was made effective against fourteen PRPs including certain 

of the settling Defendants, on September 19, 1990. The 

Unilateral Administrativ8--or4e~--Wasmodi-fied bya First 

Modification to Scope of Work and Administrative Order on 

october 19, 1990, which modified the Scope of Work appended to 

the Unilateral Administrative Order and made such Order effective 

against four additional PRPs, including certain of the Settling 

Defendants. The Unilateral Administrative Order was further 

____ ~_m""'o"""d .... i .... f_1ed-bLjl--~;tec~J1g Modit ication to ~cope..--!>f Wo:t:~.~2lnd --------------------
Administrative Order on January 30, 1992, which deleted ten PRPs 

from the unilateral Administrative Order. The PRPs that remained 

subject to the Unilateral Administrative Order are collectively 

the "Respondents." Certain of the Respondents have been 

performing remedial activities pursuant to the Unilateral 

Administrative Order since the effective dates listed above. The 

United States, on behalf .of the Administrator of EPA alleges that 
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the Respondents did not fully or timely perform the remedial 

activiti •• required by the unilateral Administrative order. 

settling Defendants deny these allegations. 

O. Certain of the Respondents to the UAO engaged GZA 

GeoEnvironmental, Inc. ("GZA tI
) as its Supervising Contractor to 

supervise and perform Respondents' obligations for remedial 

design required under the UAO from November 30, 1990 to October 

10, 1991. On September 16, 1992, certain of the Respondents 

filed suit against GZA for breach of contract alleging that GZA 

did not perform the Remedial Design work required by the 

unilateral Administrative Order Scope of Work and GZA's contract 

with the Respondents .. The Court granted summary judgment in 

favor of those Respondent.~ao~and Order on-P~aintiff.' 

motion for Summary Judgment, issued April 15, 1994, finding that 

GZA breached its contract with those Respondents. (Avnet. Inc. y. 

GZA GeoEnvironmental. Inc., C.A. 92-6021E (Mass. Sup. ct.). It 

is those Respondents' position that: all alleged violations of 

the Unilateral Administrative Order were the result of the 

____ ~a..9j:io.ns anl!L~z:_~nactions of GZA in breach of ~it!L~_9Jltr~c~_ wjth ____ _ 

the Respondents; that the actions/inactions were unknown to 

Respondents and contrary to the express directions of 

Respondents; that Respondents are not legally responsible for 

GZA's actions/inactions; and that at no time did Respondents 

willfully violate or fail or refuse to comply with any lawful 

order. 
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P. On January 30, 1992, EPA entered into a d§ minimis 

.ettlement pursuant to section 122(9) of CERCLA with 46 PRPs, 

each of which, according to EPA, disposed of less than 1% of the 

hazardous substances at the Site. These parties had participated 

in the unsuccessful Special Notice negotiations referenced in 

Paragraph M above. 

Q. On July 25, 1991, prior to the completion of the ~ 

minimis settlement, certain of the Settling Defendants, many of 

whom are also Respondents to the UAO, filed an action (captioned 

Avnet. Inc. v. Amtel, Inc., C.A. No. 91-0383-B (D.R.I.» against 

48 parties, (some of whom later entered into the ~ minimis 

settlement agreement with EPA described in Paragraph P above), 

alleging that the 48 partie&--were li~leto-the Settling 

Defendants for response costs at the Site. By order dated 

October 30, 1992, the Court granted summary judgment in favor of 

those parties who had entered into the settlement described in 

Paragraph P. On February 2, 1993, the plaintiffs in Aynet y. 

Amtel filed suit against the United States (captioned Suffolk 

Services. Inc. v. United States. C.A. No. 93-0064B (D.R.I.», 

pursuant to the Administrative Procedures Act ("APA"), 

challenging the validity of the ~ minimis settlement referenced 

above. By order of the Court, the plaintiffs in SUffolk Services 

(certain of the settling Defendants) filed an amended complaint 

in Aynet v. Amtel, and consolidated their APA claims brought in 

suffolk Services as Counts II and III of Avnet v. Amtel. 

Hereinafter, the cases are referred to as Avnet v. Amtel. On 
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May 17, 1994, Magistrate Judge Timothy Boudewyns filed a Report 

and Recommendation with the Court recommending di.missa1 of 

counts II and III of Aynet v. bmtel (the APA claims) on 

jurisdictional grounds. On November 29, 1994, Judge Boyle 

adopted the Magistrate's Report and Recommendation, and issued a 

final judgment on April 3, 1995. On June 2, 1995, certain of the 

Settling Defendants filed a notice of appeal of this judgment. 

Avnet. Inc. v. Amte1. Inc., No. 95-1619 (1st Cir.). The appeal 

is pending. 

R. In 1981, Landfill' Resource Recovery, Inc. commenced 

litigation against RIDEM concerning the closure of the Landfill 

pursuant to the Rhode Island solid waste management laws and 

regulations (Landfill' R,sourc;e;;Bl5:qver¥zdlnct n V' BlOEM, C.A. 

81-4091 (R.I. Sup. Ct.». This action resulted in a Court Order 

and Consent Agreement dated July 13, 1983, which was followed by 

a court order dated November 22, 1988, and an Agreement in 

Furtherance of Court Order of July 13, 1983, dated April 10, 1990 

(collectively, "the State Court Order"). On June 28, 1994, RIDEM 

______ ~~iled a Petition for_Contt!~pt and Motion to Mc~~:t!fy the S.~=a=-t=e=-______ . 

Court Order. That motion is pending. 

S. Based on the information presently available to EPA and 

the State, EPA and the State believe that the Work will be 

properly and promptly conducted by the Performing Settl~ng 

Defendants and OWner Settling Defendants if conducted in 

accordance with the requirements of this Settlement Agreement and 

Consent Decree and its appendices. 
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T. Solely far the purposes of Section 113(j) of CERCLA, the 

Remedial Action .elected by the ROD and the Work to be performed 

by the Performing Settling Defendants and OWner Settling 

Defendants shall constitute a response action taken or ordered by 

the President. 

U. Upon approval and entry of this Settlement Agreement and 

consent Decree by the Court, this Settlement Agreement and 

consent Decree shall constitute a final judgment between and 

among the United States, the State, and Settling Defendants. The 

court finds that there is no just reason for delay and therefore 

enters this judgment as a final judgment under Fed. R. Civ. P. 

54(b). 

V. The Parties recognize, and-the Court by-entering this 

Settlement Agreement and Consent Decree finds, that this 

Settlement Agreement and Consent Decree has been negotiated by 

the Parties in good faith, that implementation of this 

Settlement Agreement and Consent Decree will expedite the 

cleanup at the Site and will avoid prolonged and complicated 

litigation between the P~rti •• ~~nd th~t th;t,S.~~~t.!"f!~!~t 

Agreement and Consent Decree is fair, reasonable, and in the 

public interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JURISDICTION 

1. This Court bas jurisdiction over the subject matter of 

this action pursuant to 28 U.S.C. 55 1331 and 1345, and 42 U.S.C. 

55 9606, 9607, and 9613(b). This court also has personal 
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jurisdiction over the Settling Defendants. For the purposes of 

this Settlement Aqreement and -consent Decree and the underlyfnq 

complaints, Settlinq Defendants waive all objections and defenses 

that they may have ~o jurisdiction of the Court or to venue in 

this District. Settling Defendants shall not challenqe the terms 

of this Settlement Agreement and consent Decree or this Court's 

jurisdiction to enter and enforce this Settlement Agreement and 

Consent Decree. The Complaint states claims against Settling 

Defendants upon which, if proved, relief may be granted. 

III. PARTIES BOUND 

2. This Settlement Agreement and Consent Decree applies to 

and is binding upon the United States on behalf of EPA, the 

Secretary of the Department of--the --Interior---{"DOI .. )-,--ancLthe----" __ " ___ ~ __ 

National oceanic and Atmospheric Administration ("NOAA"), and the 

State, and upon Settling Defendants and their heirs, successors 

and assigns. Any change in ownership or corporate status of a 

Settling Defendant including, but not limited to, any transfer of 

assets or real or personal property shall in no way alter such 

Agreement and Consent Decree. 

3. Performing Settling Defendants shall provide a copy of 

this settlement Agreement and Consent Decree to each contractor 

hired to perform the Work (as defined below) required by this 

Settlement Agreement and Consent Decree and to each person 

representing any Performing Settling Defendant with respect to 

the site or the Work and shall condition all contracts entered 
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into hereunder upon performance of the Work in conformity with 

the t.rms of this Settlem.nt Agr .... nt and Cons.nt Deere •• 

Performing Settling Defendants or their contractors shall provide 

written notice of the Settlement Agreement and Consent Decree to 

all subcontractors hired to perform any portion of the ~ork 

required by this Settlement Agreement and Consent Decree. 

Performing Settling Defendants shall nonetheless be responsible 

for ensuring that their contractors and subcontractors perform 

the Work contemplated herein in accordance with this Settlement 

Agreement and Consent Decree. With regard to the activities 

undertaken pursuant to this Settlement Agreement and Consen.t 

Decree, each contractor and subcontractor shall be deemed to be 

in a contractual relationship with the P~rforming-Settling 

Defendants within the meaning of Section l07(b) (3) of CERCLA" 42 

U.S.C. S 9607(b) (3). 

IV. PEFINITIONS 

4. Unless otherwise expressly provided herein, terms used in 

~ this Settlement Agreement and consent Decree which are defined in 

~_., _________ ~ERCLA or in regulations promulgat.d unde:r __ C_~R_~~_~_h.i!Jl_~ave._~he 

meaning assigned to them in CERCLA or in such regulations. 

Whenever terms listed below are used in this Settlement Agreement 

and Consent Decree or in the appendices attached hereto and 

incorporated hereunder, the following definitions shall apply: 

"Cannons Defendants" shall mean J. Robert Cannon and J. Scott 

Cannon. 

http:Settlem.nt
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"CERCLA" shall mean the Comprehensive Environmental Response, 

.compensation, and Liability Act of 1980, a. amended, 42 U.S.C. SS 

9601 n .Il.I.Q. 

"Day" shall mean a calendar day unle.s expressly stated to be 

a working day. "Working day" shall m.an a day other than a 

Saturday, Sunday, or Federal holiday. In computing any period of 

time under this Settlement Agreement and Consent Decree, where 

the last day would fallon a Saturday, Sunday, or Federal 

holiday, the period shall run until the close of business of the 

next working day. 

"EPA" shall mean the United States Environmental Protection 

Agency and any successpr departments or agencies of the United 

States. 

"Funding Entities" shall mean Fireman's Fund Insurance 

Company, American Policyholders Insurance Company, and Reliance 

Insurance Company. 

"Future Response Costs" shall mean all costs, other than 

oversight Costs, including, but not limited to, direct and 

_____ .. __ ~. indir..ectucosts.--C-as such indirect costs may from time to time.be ___ ._. __ 

calculated), that the United States and the State incur after 

lodging of this Settlement Agreement and Consent Decree for 

developing or modifying plans, reports or other items required 

pursuant to this Settlement Agreement and Consent Decree, or 

otherwise implementing, or enforcing this Settlement Agreement 

and Consent Decree, including, but not limited to, payroll costs, 

contractor costs, travel costs, laboratory costs, the costs 
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incurred pursuant to sections VII, VIII, X (including, but not 

limited to, attorneys fee. and the amount of just compensation), 

XVI, XVII, and Paragraph 93 of section XXIII (Covenants Not to 

Sue by Plaintiffs). Future Response Costs shall also include all 

non-contractor costs, including direct and indirect costs, 

incurred by the united States and the State in connection with 

the site between July 1, 1996, and the lodging of this Settlement 

Agreement and. Consent Decree, including, but not limited to, non

contractor costs incurred by the united states in reviewing or 

developing plans, reports, and other items pursuant to the 

Unilateral Administrative Order <as hereinafter defined), 

verifying the work performed pursuant to the unilateral 

Administrative Order (including, .. without limitation, overseeinq...~ __ .n 

anyon-site activities), or otherwise implementing, overseeing, 

or enforcing the Unilateral Administrative Order, including, but 

not limited to, payroll costs, travel costs, and laboratory 

costs. 

"Institutional Controls· shall mean deed restrictions and 

_____ o_th.@rrequirementsand controls developeUor~ne _q~ more_of __ 1;~_e,--__ 

following purposes: 1) to restrict the use of groundwater at the 

Site; 2) to limit human or animal exposure to Waste Material at 

or emanating from the Site; 1) to ensure non-interference with 

the performance of the Work; and 4) to ensure the integrity and 

effectiveness of the Work. 

"Interest", in accordance with 42 U.S.C. S 9607(a) , shall mean 

interest at the rate specified for interest on investments of the 

mailto:o_th.@rrequirementsand
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Hazardous Substance Superfund established pursuant to the 

Internal Revenue Code, 26 U.S.C. S 9507. In calculatinq the 

Inter.st, EPA may compound on a daily, monthly or annual basis. 

"Landfill" shall mean the landfill covering approximately 28 

acres of a 36-acre parcel of land owned by Landfill " Resource 
'. 

Recovery, Inc., located on Oxford Turnpike in North smithfield, 

Rhode Island. 

"National contingency Plan" or "NCP" shall mean the National 

oil and Hazardous Substances Pollution Contingency Plan 

promulgated pursuant to section 105 of CERCLA, 42 U.S.C. S 9605, 

codified at 40 C.F.R. Part 300, including, but not limited to, 

any amendments thereto. 

"Natural Resources" shall have the meaning provideJ.:Lj.n~..ctlln ___ _ 

101(16) of CERCLA, 42 U.S.C. S 9601(16), and as provided in 

R.I.G.L. Chapter 23-19.1. 

"Natural Resource Damages" means damages recoverable under 

section 107 of CERCLA for injury to, destruction of, or loss of 

any and all Natural Resource. of the L'RR Site, including the 

, _____ ~~ __ ~e~~onable costs of assessing such injury, d!~truc~i~!,, __ or loss_~ ____ ~~_ 

or damages recoverable under R.I.G.L. 23-19.1 et seq., and under 

the common law of the State of Rhode Island. 

"operation and Maintenance" or "0 , M" shall mean all 

activities required to maintain the effectiveness of the Relnedia'l 

Action as required under the Operation and Maintenance Plan 

and/or Post Closure Operation and Maintenance Plan approved or 

developed by EPA pursuant to the UAO or modified and approved 

http:Inter.st
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pursuant to this Settlement Agreement and Consent Decree and the 

statement of Work ("SOW"). 

"oversight Costs" shall mean all costs, including but not 

limited to, direct and indirect costs, that the United states and 

the state incur after lodging of this Sattlement Agreement and 

Consent Decree in reviewing plans, reports and other items for 

O&M or other Work pursuant to this Settlement Agreement and 

consent Decree, verifying the O&M or other Work activities 

(including, w.ithout limitation, overseeing anyon-site 

activities), or otherwise overseeing the OiM or other Work 

activities performed pursuant to this Settlement Agreement and 

Consent Decree, including, but not limited to, payroll costs, 

contractor costs, travel costs, and laboratory costs. -OversiCJht~ __ 

Costs do not include FUture Response Costs as defined above. 

"Owner Settling Defendants" shall mean the Settling Defendants 

listed in Appendix E. 

"Paragraph" shall mean a portion of this Settlement Agreement 

and Consent Decree identified by an arabic numeral or an upper 

,case le~t~!!r !... .. ________________ _ 

"Parties" shall mean the United States, the State of Rhode 

Island, the Funding Entities and the Settling Defendants. 

"Past Response costs" Shall mean all costs, including, but not 

limited to, direct and indirect costs and interest, that the 

United States and the State incurred with regard to the site 

prior to lodging of this Settlement Agreement and Consent Deer •• , 

including, but not limited to, payroll costs, contractor costs, 



.. 

.' 

.~ 

• • 
16 

travel costs, and laboratory costs. Except that Past Response 

Cost. shall not include all non-contractor costs the United 

states has incurred from July 1, 1996, until the lodging of this 

Settlement Agreement and Consent Decree, in reviewing or 

developing plans, reports, and other items pursuant to the 

Unilateral Administrative Order (as hereinafter defined), 

verifying the work performed under the UAO (including, without 

limitation, overseeing on-site activities), or otherwise 

implementing, overseeing, or enforcing the UAO, including, but 

not limited to, payroll costs, travel costs, and laboratory 

costs. 

"Performance Standards" shall mean those cleanup standards, 

standards of control , cleanup levels, treatment standard.a,. ___ . 

institutional controls, and other substantive requirements, 
I 

criteria or limitations set forth in the ROO or Paragraph 14 of 

this Settlement Agreement and Consent Decree or the SOW. 

"Performing Settling Defendants" shall mean those Partie.s 

identified in Appendix 0 (Performing Settling Defendants). 

"Plainti.ffs" s~aJl mean the United States and the State of 

Rhode Island. 

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 

u.s.c. SS 6901 At I&Q. (also known as the Resource Conservation 

and Recovery Act). 

"Record of Decision" or "ROO" shall mean the EPA Record 'of 

Decision relating to the Site signed on September 29, 1988, by 

the Regional Administrator, EPA Region I, all attachments 
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thereto, and as modified by the Explanation of Significant 

Differences, signed on March 8, 1991, by the Regional 

Administrator, EPA Region I and as modified by the Explanation of 

significant Differences signed on September 16, 1996. 

"Remedial Action" shall mean those activities, except for 

operation and Maintenance, undertaken and to be undertaken by the 

Performing Settling Defendants and/or OWner Settling Defendants 

to implement the ROD in accordance with final plans and 

specifications submitted by the Performing Settling Defendants 

pursuant to the Remedial Design Work Plan and approved by EPA. 

"Remedial Design/Remedial Action Work Plan" or "RD/RA Work 

Plan" shall mean the document submitted by the Performing 

Settling Defendants pursuant to Paragraph 13.a of this _ 

Settlement Agreement and Consent Decree. 
! 

"Remedial Design" shall mean those activities undertaken and 

to be undertaken by the Performing Settling Defendants to develop 

the final plans and specifications for the Remedial Action 

pursuant to the Remedial Design/Remedial Action Work Plan. 

"RIDEM" shall mean the Rhode Island Department of 
~_ __ M •• _ _ ,"~~ •••• ___ ._ "'M' __ _ 

Environmental Management and any successor departments or 

agencies of the State. 

"Section" shall mean a portion of this Settlement Agreement 

and Consent Decree identified by a roman numeral. 

"Settlement Agreement and Consent Decree" shall mean this 

Decree and all appendices attached hereto (listed in Section 
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XXXI). In the event of conflict between this Decree and any 

appendix, this Decr .. shall control. 

"Settling Defendants" shall mean those Parties identified in 

Appendices D (Performing Settling Defendants), E (Owner Settling 

Defendants) and the Cannons Defendants. 

"Site" shall mean the Landfill i Resource Recovery Superfund 

site, located on Oxford Turnpike, northwest of Pound Hill Road in 

North smithfield, Providence County, Rhode Island and depicted 

generally on the map attached as Appendix C. 

"State" shall mean the State of Rhode Island. 

"statement of Work" or "SOW" shall mean the statement of work 

for implementation of the Remedial Design, Remedial Action, and 

operation.and Maintenance at the Site, as set forth in Appendix B 

to this Settlement Agreement and Consent Decree and any 
, -. 

modifications made in accordance with this Settlement Agreement 

and Consent Decree. 

"Supervising Contractor" shall mean the principal contractor 

retained by the Settling Defendants to supervise and direct the 

implementation_of_~he Work under 't:~!s Settlement Agreement and 

Consent Decree. 

"Unilateral Administrative Order" or "UAO" shall mean the 

Administrative Order, Docket No. 1-90-1085, issued by the 

Regional Administrator, EPA Region I, on June 29, 1990, and as 

modified by First Modification to Scope of Work and 

Administrative Order, issued by the Regional Administrator, EPA 

Region I, on October 19, 1990, and by Second Modification to 
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Administrative Order, issued by the Regional Administrator, EPA 

Region I, on January 30, 1992. All references to the Unilateral 

Administrative Order or UAO shall .ean the Unilateral 

Administrative Order as modified, unless the context indicates 

otherwise. 

"United states" shall mean the united states of America. 

"Waste Material" shall mean (1) any "hazardous substance" 

under section 101(14) of CERCLA, 42 U.S.C. S 9601(14); (2) any 

"hazardous waste" under section 1004(5) of RCRA, 42 U.S.C. S 

6903(5); and (3) any "hazardous waste" under R.I.G.L. Chapter 

23-19.1. 

"Work" shall mean all activities Performing Settling 

Defendants and OWner Settling_Defendants--&re required_to perform 

under this Settlement Agreement and Consent Decree, including, 

but not limited to, the remaining' components of the Remedial 

Action not completed pursuant to the UAO, Operation and 

Maintenance and any additional response actions; provided however 

that "Work" shall not include those activities required by 

secti on XXVIL(~~~ention oLRecor~d~s--,,),---. ___________ -=-

V. GENERAL PROVISIONS 

5. Commitments bY Settling pefendants 

a. Performing Settling Defendants and Owner Settling 

Defendants shall finance and perform the Work in accordance with 

this Settlement Agreement and Consent Decree and all plans, 

standards, specifications, and schedules set forth in or 

developed or approved by EPA pursuant to this Settle~ent 
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Agreement and Consent Decree. Performing Settling Defendants and 

owner Settling Defendants shall also reimbur.e the United States 

and the State for Past Response Costs, Oversight Costs and Future 

Response Costs and make the other payments and perform the other 

obligations required by this Settlement Agreement and Consent 

Decree. Performing Settling Defendants and owner Settling 

Defendants shall also compensate the United States and the State 

for damage to Natural Resources under the t~usteeship of the 

secretary of the Interior, NOAA and the Director of RIDEM as 

provided in this Settlement Agreement and Consent Decree. 

Performing Settling Defendants shall dismiss with prejudice all 

claims brought in the civil action captioned Avnet y. Amtel, C.A. 

No. 91-03838 (D.R.I.), and shalldiaaias with prejudice the 

appeal of such civil action. 

b. The obligations of Performing Settling Defendants and 

Owner settling Defendants to tinance and perform the Work and to 

pay amounts owed the United States and the State under this 

Settlement Agreement and Consent Decree are-joint and several. 

All obligations of the Pt!!r~0r:aiI"l9 SettlingDe(endaJ"l~" under this 

Settlement Agreement and Consent Decree shall be deemed 

obligations of the OWner settling Defendants, who shall be 

jointly and severally liable for their performance. Except as 

specifically set forth in Paragraph 8 and Section X, in the event 

of the failure of anyone or more performing settling Defendants 

and/or Owner Settling Defendants to implement the requirements of 

this Settlement Agreement and Consent Decree, the remaining 
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Performing Settling Defendants and/or Owner Settling Defendants 

shall co_plete all such requirements. 

c. The Cannons Defendants have reimbursed the United 

states for Past and Future Response Costs as provided in 

paragraph 52.b. of this Settlement Agreement and Consent Decree. 

The Cannons Defendants represent and the Plaintiffs understand 

that entities other than the Cannons Defendants ("Funding 

Entities") have made the monetary payment~ referenced in 

Paragraph 52.b. of this Settlement Agreement and Consent Decree. 

Settlement with the Cannons Defendants is based on their 

representations concerning their financial condition. 

6. Compliance with Applicable Law 

All activities undertaken~by Settling Defendants pursuant to 

this Settlement Agreement and Consent Decree shall be performed 

in accordance with the requirements of all applicable federal and 

state laws and regulations. Settling Defendants must also 

comply with all applicable or relevant and appropriate 

requirements of all federal and state environmental laws as set 

forth in the ROD and the SOW. 'The activities conducted pursuant 
-.-------... -~-- -- -----,~-- ~--

to this Settlement Agreement and Consent Decree, if approved by 

EPA, shall be considered to be consistent with the NCP. 

7. Permits 

a. As provided in Section 121(e) of CERCLA and S 300.5 

of the NCP, no permit shall be required for any portion of the 

Work conducted entirely on-site. Where any portion of the Work 

requires a federal or state permit or approval, Performing 
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Settling Defendant •• hall .ubmit timely and complete application. 

and take all other action. nece •• ary to obtain all .uab peraita 

or approvals. 

b. The Performing Settling Defendant. may seek relief 

under the provisions of Section XX (Force Majeure) of this 

Settlement Agreement and Consent Decree for any delay in the 

performance of the Work resulting from a failure to obtain, or a 

delay in obtaining, any permit required for the Work if the 

Performing Settling Defendants submitted timely, complete and 

adequate applications and took all other actions necessary to 

obtain all such permits or approvals. 

c. All hazardous waste, as defined under Section 1004(5) 

of RCRA, 42U.S~C. S 6903 (5)-~ which Performinq Settlinq 

Defendants generate in performance of the Work shall be managed 

by the Performing Settling Defendants in accordance with the NCP, 

including but not limited to the RCRA requirements relatinq to 

the use and signing of manifests. Performing Settling Defendants 

or their representatives shall be listed as the qenerators on all 

____ ~. _____ 1'Di!!1ifes~e~~h!p!1'ents of hazardous waste gene:t'~t.ed during ___ .~ 
, -----

performance of the Work. 

d. This Settlement Agreement and Consent Decree is not, 

and shall not be construed to be, a permit issued pursuant to any 

federal or state statute or regulation. 

8. Notice of Obligations to Successors-in-Title 

a. With respect to any property owned or controlled by 

any of the owner Settling Defendants that is located within the 

! 
_ .... I • 

http:gene:t'~t.ed
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Site, within 15 days after the entry of this Settlement Agreement 

and Consent Decree, each such owner Settling Defendant ahall file 

a notice with the Recorder's Office or Registry of Deeds or other 

appropriate office, Providence County, state of Rhode Island in 

substantially the form attached as Appendix I, which shall 

provide notice to all successors-in-title that the property is 

located within the Site, that EPA selected a remedy for the Site, 

that a Consent Decree requiring the implementation of the 

remaining portions of the remedy by potentially responsible 

parties was approved by the united States District Court for the 

District of Rhode Island in United States v. Landfill & Resource 

R.covery Inc., and that the property is subject to access and 

institutional-controls.owner--Settling Defendants shall give EPA 

and the state a certified copy of the recorded notice within ten 

days of recording the notice at the addresses set forth in 

section XXVIII (Notices and Submissions). 

b. The obligations of each Owner Settling Defendant with 

respect to the provision of access under Section X (Access and 

___ :Inst_itutlona_l CO_1'!~~C:.tl_!»_L~n.d t11e i ___ pl~lI!~ntation of insti tutiona 1 

controls under Section X shall be binding upon any and all such 

Owner Settling Defendants and any and all persons who 

subsequently acquire any interest or portion of the site 

(hereinafter "Successors-in-Title"). Each subsequent instrument 

conveying an interest to any such property included in the site 

shall reference the recorded location of such notices and 

covenants applicable to the property. 
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c. Any OWner Settling Defendant and any 

Successor-in-Title shall, at least 30 days prior to the 

conveyance of any interest in property located within the Site 

including, but not limited to, fee intere.ts, leasehold 

interests, and mortgage interests, give written notice of this 

Settlement Agreement and Consent Decree and any easements that 

have been filed with respect to the property pursuant to Section 

X (Access and Institutional Controls) to the grantee and written 

notice to EPA, the State, and the Performing Settling Defendants 

of the proposed conveyance, including the name and address of the 

grantee, and the date on which notice of the Settlement Agreement 

and Consent Decree an~ easements was given to the grantee. In 

_~-the~event of any such -conveyance,- the OWner Settling Defendants' 

and Performing settling Defendants' obligations under this 

Settlement Agreement and Consent Decree, including their 

obligations to provide or secure institutional controls and 

access pursuant to Section X, shall continue to be met by the 

Owner Settling Defendants and the Performing Settling Defendants. 

____ ~_In addition,_Jf th~_ United Stat.!t~~l!d t!t~_~~a!:e_c!ppr()ve"--__ ,,,.._",,=-______ _ 

grantee may perform some or all of the Work under this Settlement 

Agreement and Consent Decree. In no event shall the conveyance 

of an interest in property that includes, or is a portion of, the 

Site release or otherwise affect the liability of the OWner 

Settling Defendants and the Performing Settling Defendants to 

comply with the Settlement Agreement and Consent Decree. 

http:intere.ts
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VI. PERFORMANCE OF THE WORK BY SErrLING DEFENDANTS 

9. Except for the activites described below in subparagraphs 

(a> (4), (a) (5), (b) and (c), the Performing Settling Defendants 

have performed the response actions for the Site as described in 

the Record of Decision ("ROD") attached hereto as Appendix A. 

The Performing SettIng Defendants and OWner Settling Defendants 

shall perform the Work as described in the Statement of Work 

("SOW") (which the Parties agree is consistent with the ROO), 

attached hereto as Appendix B; and any modifications thereto. 

The ROD, the SOW, and all modifications to the SOW, are hereby 

incorporated by reference and made a part of this Decree. The 

Work shall be performed in accordance with all the provisions of 

... this Decree, the SOW, any modifications to the SOW, and all 

design specifications, Work Plans or other plans or schedules 

attached to or approved pursuant to the SOW. The major 

components of the Remedial Action for the Site are as follows: 

a. (1) Upgrading the Landfill closure by extending the 
steep side slopes in the uncovered northeast area of the 
Landfill, installing a synthetic cover in this area; (2) 
establishing a cover thickness of at least twenty-four (24) 
inches. and vege~atJon_.o~.er the entire Landfill; (3) upgrading the 
surface water runoff managem.-nt 'system;"'T4)--ensiir1ng~ Site~----'-'----
security by installing and aaintaining a fence around the entire 
Site; and (5) establishing institutional controls. 

b. Collecting and treating the Landfill gas using a 
thermal destruction technology so that volatile organic compound 
concentrations in ambient air ·are reduced and risks to public 
health and the environment are minimized. 

c. Post-closur. inspection, operation and maintenance 
of the Landfill cap, gas collection and treatment system, and 
other components of the remedy: long-term monitoring of the 
groundwater and surface water, Landfill gas emissions and 
migration, and ambient air to ensure that the remedy remains 
protective. 

http:vege~atJon_.o~.er
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10. Upon entry of this Settl .. ent Agreement and consent 

Decre. by the Court, the UAO shall cease to have independent 

legal significance and will be supers.ded by this Settlement 

Agreement and Consent Decree, which ahall govern the performance 

of the Work by Settling Defendants. Except a~ provided herein, 

all Work Plans, design specifications or other plans, reports, or 

schedules, as approved by EPA pursuant to the UAO and the UAO SOW 

shall be incorporated into and shall be enforceable under this 

settlement Agreement and Consent Decree. Upon lodging of this 

Settlement Agreement and Consent Decree by the Court, the 

Performing settling Defendants and OWner Settling Defendants 

shall immediately commence performance of the Work in accordance 

with the provisions of this Settlement Agreement and Consent 

Decree, the SOW, any modifications to the SOW, and all design 

specifications, Work Plans or other plans or schedules attached 

to or approved pursuant to the SOW or approved by EPA pursuant to 

the UAO and the UAO sow and incorporated herein and enforceable 

hereunder. Upon the effective date of this Settlement Agreement 
~- ---~-~---~;--:=--:----=-----=-

and Consent Decree, all Future Response Costs incurred--from 

July 1, 1996 to the lodging of the Settlement Agreement and 

Consent Decree, and Oversight Costs incurred after lodging of the 

Settlement Agreement and Consent Decree, shall be reimbursed in 

accordance with section XVIII and Appendix G. 

11. Plaintiffs acknowledge that Performing Settling 
, 

Defendants have completed the Remedial Design pursuant to the 

Unilateral Administrative Order. 
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12. a. All Work to be perforaed by the Performing Settling 

Defendants and owner Settling Defendants pursuant to this 

Settlement Agreement and Consent Decree shall be under the 

direction and supervision of a qualified contractor. If the 

performing Settling Defendants and/or owner Settling Defendants 

do not continue to employ de maximis, inc., as the Supervising 

contractor, and Miller Engineering and Testing, Inc., Smith 

Environmental, 0 & M, Inc., lEA, Inc., Trillium, Inc., RECON, 

Inc., CM Miller, and 21st century Environmental Management as 

contractors or subcontractors, or if the Performing Settling 

Defendants and/or Owner Settling Defendants intend to employ any 

other supervising Contractor or any other contractors or 

subcontractors-,-then~within-2-O--days.-&fter- determining that a 

different supervising Contractor or contractor or subcontractor 

will be employed, the Performing Settling Defendants and Owner 

Settling Defendants shall notify EPA and the State in writing of 

the name, title and qualifications of the Supervising Contractor 

and the names of any other contractors and/or subcontractors 

proposed to be.~ usedirL 2~rry inc.L o...':l~~th! Wo!:.k_~o _ ~~~erformed 
•• - .~~ - - -> -----, 

pursuant to this Settlement Agreement and Consent Decree. 

Selection of any such Supervising contractor or any other 

contractor and/or subcontractor (collectively "contractors") 

shall be subject to disapproval by EPA. If EPA disapproves of 

the selection of any contractor, the Performing Settling 

Defendants and Owner Settling Defendants shall submit a list of 

alternative contractors, including their qualifications, to EPA 
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and the state within 21 days of receipt of the disapproval of the 

contractor previously proposed. upon notice ot EPA's response 

the Performing settling Defendants and OWner Settling Defendants 

may select any contractor from that list not disapproved by EPA 

and shall notify EPA and the S"tate of the name of the selected 

contractor within five (5) working days following receipt of 

notice from EPA. 

b. All Work to be performed by the Performing Settling 

Defendants and Owner Settling Defendants pursuant to this 

Settlement Agreement and Consent Decree and under the direction 

and supervision of the Supervising Contractor. EPA may require 

that Work under this Settlement Agreement and Consent Decree be 

subject to quality-assurance by an-independent, qualified 

contractor if EPA determines that the Work fails to meet the 

degree of skill and diligence normally employed by professional 

engineers or consultants performing the same or similar services. 

Any such determination shall be subject to dispute resolution 

pursuant to section XXI (Dispute Resolution). Within 20 days 

after notificati91) __ ~PA~that Work p'-"'.r~\!.~nt;~o_t;tl;is _~~'t:.'t:.le ... el1't:._"_" 

Agreement and Consent Decree sha,ll be subject to quality control 

by an independent, qualified contractor (unless dispute 

resolution has been timely sought), the Performing settling 

Defendants and Owner Settling Defendants shall notify EPA and the 

State, in writing, of the name, title, and qualifications of the 

Independent Quality Assurance Team (IQAT) that shall be 

responsible for evaluating, collecting, examining and/or testing 

http:t:.'t:.le
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various data, materials, procedures, and equipment during the 

designated Work. The IQAT shall be retained by the Performing 

settling Defendants and shall be fro. an independent consulting, 

testing and/or inspection organization. The IQAT shall function 

to (a) direct and perform tests for quality assurance inspection 

activities; (b) verify that 0 & M and other Work is implemented; 

ec) perform independent on-site inspections of the Work and 

evaluations of the data to assess compliance with project 

standards; (d) verify that equipment and testing procedures meet 

the test requirements; and Ce) report to the Performing Settling 

Defendants, Owner Settling Defendants EPA and the State the 

results of all inspections. 

13 • The following-Jlork--shall be-performed by Performing 

Settling Defendants and Owner Settling Defendants: 

a. In accordance with the time periods specified in the 

SOW, Performing Settling Defendants submitted for review, 

modification and/or approval by EPA, after opportunity for review 

and comment by the State, work plans for Remedial Design/Remedial 

Action (RD/~_wC?r~R~a,Jl)~~O_O!_Qesig~Rem~_d~~!_~~t!9J'l~_an~L_~ ___ n _________ ~ ___ _ 

Implementation (RAI Plan), Operation and Maintenance (0 &M 

Plan) and Post Closure Operation and Maintenance C"Post Closure 0 

& M Plan"). EPA and the State acknowledge that the Performing 

Settling Defendants have completed the RD/RA Work Plan, 100\ 

Design, RAI Plan, the 0 , M Plan, and the Post Closure 0 ~ M 

Plan and such Work Plans were approved by EPA in accordanc~ with 

the terms of the UAO. As of the effective date of this 
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Settlement Agreement and Consent Decree, the RD/RA Work Plan, the 

100% Design, the RAl Plan, the 0 , K Plan, and the Post Closure 

o & M Plan, as approved by EPA, shall be enforceable under this 

settlement Agreement and Consent Decree. 

b. performing Settling Defendants have begun performing 

and shall complete performing the Work detailed in all EPA 

approved work plans, plans and documents. All work plans, plans 

and dO,cuments and any sUbmissions required thereunder or under 

this Settlement Agreement and Consent Decree shall be enforceable 

under this Settlement Agreement and Consent Decree. All response 

activities shall be conducted in accordance with the National 

Contingency Plan, the,EPA Superfund Remedial Design and Remedial 

Action Guidance-{OSWER-Directive-9.3SS __ 0~.4A}~ any additional 

guidance provided by EPA, and the requirements of this Settlement 

Agreement and Consent Decree, including the standards, 

specifications and schedules contained in the SOW and all 

approved plans and documents. To the extent that EPA provid •• 

any additional guidance documents to Performing Settling 

_~_._~ ____ ~fendants, these_addi_~io_na..L...guidance documents shall only __ lb4i! _______ . __ . _. __ _ 

applicable to future obligations. 

c. The Post Closure 0 , M Plan was approved by EPA and 

supersedes the 0 , M Plan. 

d. Performing Settling Defendants and OWner Settltng 

Defendants shall implement the Work detailed in the Post Closure 

O&M Plan and the sow. The Post Closure O&M Plan, the sow and any 

submissions required thereunder or under this Settlement 
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Agreement and COn.ent Decree shall be enforceable under this 

Settlement Agre ... nt and Consent Decree. All re.ponse activities 

shall be conducted in accordance with the National Contingency 

Plan, the EPA Superfund Remedial Design and Remedial Action 

guidance (OSNER Directive 9355.0-4A), and any additional guidance 

provided by EPA, and the requirements of this Settlement 

Agreement and Consent Decree, including the standards, 

specifications and schedules contained in the SOW. To the extent 

that EPA provides any additional guidance documents to Perfo~ing 

Settling Defendants and/or Owner Settling Defendants, these 

additional guidance documents shall only be applicable to future 

obligations. 

14. The Work performed by Performing-Settling~Defendants and 

Owner Settling Defendants pursuant to this Settlement Agreement 

and Consent Decree must, at a minimum, achieve the following 

Performance Standards: 

a. Cleanup Standards: The target cleanup level for the 

gaseous emissions are as dictated .by the Rhode Island Air Toxics 

~~.~ __ ~~RegulAtions.~~~~I'!:~se_C!f!aJ·l~p Standards must be Dlet_a!:~~h,,!~ ___ .. _ ... _ 

perimeter of the Landfill: 

contaminant Cleanup Leyel (ug/m]l. 

Chlorofora 0.04 

1,2-dichloroethane 0.04 

Carbon tetrachloride 0.03 

Benzene 0.1 

Methylene chloride 0.2 
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Trichloroethene 

Tetrachloroethene and 
1,1,2,2-Tetrachloroethane 

Toluene 
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* Acceptable ambient level (annual average) 

0.3 

0.05 

400 

b. Qther Performance Standards: AII.remedial 

activities must meet or attain all applicable or relevant and 

appropriate federal and state standards, requirements, criteria 

or limitations (to the extent they are applicable or relevant .and 

appropriate) identified in the ROD, the SOW and the approved 

design documents, and such other standards, requirements, 

criteria or limitations are hereby incorporated by reference and 

must be attained, as if set forth fully herein. All reaedtal 

activities must meet or attain all other health or 

environmentally related numerical standards set forth in the 'ROD, 

and must meet or attain all standards for closure of the 

Landfill, the gas collection and thermal destruction syste., and 

air, surface water and groundwater monitoring specified in ,the 

ROO and the SOW, including standards for upgrading the Landfill 

cYosuie~set forth1-n Sect10n I,r~Aofthe--SOW~~Staridardsfor' the'~~~-···--" --.. 

gas collection and thermal destruction treatment system se~ forth 

in Section IV.B of the sow, and standards for air and groundwater 

monitoring set forth in Section IV.C of the SOW. 

c. Settling Defendants shall not use any portion of the 

Site in any manner that EPA determines would adversely affect the 

integrity of any containment system, treatment system or 
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monitoring system installed pursuant to this Settlement Agreement 

and Consent Decr.e. 

d. The Performing Settling Defendants and OWner 

settling Defendants shall continue to implement the Remedial 

Action and O&M until the Performance Standards are achieved and 

for so long thereafter as is otherwise required under this 

Settlement Agreement and Consent Decree. 

15. Performing Settling Defendants and Owner Settling 

Defendants acknowledge and agree that nothing in this Settlement 

Agreement and Consent Decree, the SOW, the Remedial 

Design/Remedial Action Work Plan, the 100\ Design, the Remedial 

Action Implementation Plan, the 0&" Plan or the Post Closure O&X 

Plan constitutes a warranty----Or representation of any kind by ___ . 

Plaintiffs that compliance with the Work requirements set forth 

in the SOW and the Plans will achieve the Performance Standards. 

Performing Settling Defendants' and/or Owner Settling Defendants' 

compliance with the Work requirements shall not foreclose 

Plaintiffs from seeking compliance with all terms and conditions 

of this_Settl!..lII~!'tAgreement and_Consent_Decree, including, but 

not limited to, the applicable Performance Standards. 

16. a. Performing Settling Defendants have provided written 

notification of off-Site shipment of Waste Material from the Site 

to an out-of-state waste management facility to the appropriate 

state environmental official in the receiving facility'S st~te 

and to the EPA project Coordinator of such shipment of Waste 

Material. 
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b. To the extent that any tuture notifications of off

Site shipments ot waste Materials are necessary, the Performing 

Settling Defendants or owner Settling Defendants, as appropriate, 

shall include in any future written notification the following 

information, where available: '(1) the name and location of the 

facility to which the Waste Material is to be shipped; (2) the 

type and quantity of the Waste Material to be shipped; (3) the 

expected schedule for the shipment of the waste Material; and (4) 

the method of transportation. The Performing Settling Defendants 

or Owner Settling Defendants, as appropriate, shall notify the 

state in which the planned receiving facility is located of major 

changes in the shipment plan, such as a decision to ship the 

waste Material to another facili..t.¥~~ame state, or to a 

facility in another state. The Performing Settling Defendants or 
i 

Owner Settling Defendants, .s appropriate, shall provide the 

information required by this Subparagraph before the waste 

Material is actually shipped. However, this notification 

requirement shall not apply to any off-Site shipments when the 

~~()!~J.. vo!u!R~e_J?J all such _shipl!'ents will not exceed 10 cubic 

yards. 

VII. MODIFICATION OF THE SOW 

17. If EPA determines that modification to the work specified 

in the SOW, work plans and/or other plans developed pursuant to 

the sow is necessary to achieve and maintain the Performance 

Standards or to carry out and maintain the effectiveness of the 

remedy set forth in the ROD, EPA may require that such 
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modification be incorporated in the SOW, work plans and/or such 

other plans. Provided, however, that a modification may only be 

required pursuant to this section to the extent that it is 

consistent with the scope of the remedy selected in the ROD. For 

the purposes of this section only, the "scope of the remedy 

selected in the ROD" is: containment of Waste Materials beneath 

a landfill cap to control the source of contamination and 

minimize contamination migrating from the landfill; collection 

and management of stormwater; collection and treatment of 

landfill gas; long term maintenance of the landfill cap and gas 

collection and treatment system; long term monitoring of air 

groundwater, and surface water; and establishment and maintenance 

of institutional controls and acce.s&-necessary~~to~~uplement-.the.--_~ 

remedy at this site and ensure that the remedy is protective of 

human health and the environ.ent. 

18. Within 60 days (unless EPA determines that more time is 

necessary) of receipt of written notice from EPA or Performing 

Settling Defendants pursuant to Paragraph 17 that additional 

re~p,,-n~!!_~~tions are neces.~~~~lQr_ s\1~h longer time as~ay ~ __ .. 

specified by EPA), Performing Settling Defendants shall submit to 

EPA and the State, for approval by EPA, after reasonable 

opportunity for review and comment by the State, a work plan for 

the additional response actions. The plan shall conform to this 

Settlement Agreement and Consent Decree~ the Nep, EPA Superfund 

Remedial Design and Remedial Action Guidance (OSWER Directive 

9355.0-4A), and other guidances identified by EPA. To the ~xtent 
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that EPA provid •• any additional guidance documents to Performing 

. Settling Defendants, the •• additional guidance documents .h~ll 

only be applicable to future obligations. Upon approval 

Performing settling Defendants shall implement any work required 

by any modifications incorporated in the SOW, work plans and/or 

other plans developed pursuant to the SOW in accordance with this 

section and with the schedule contained therein. 

19. Any modifications to the SOW, the work plans and/or other 

plans developed pursuant to the SOW that Performing Settling 

Defendants propose are necessary to meet the Performance 

Standards or to carry out the remedy selected in the ROD, shall 

be subject to approval by EPA, after reasonable opportunity for 

review and cOJDlllent by the State.----.--lf authorized-by EPA, .-.------.~-_.~~_ 

Performing Settling Defendants shall complete all such additional 

response actions in accordance with plans, specifications, and 

schedules approved orestabli.hed by EPA pursuant to Section XII 

(Submissions Requiring Agency Approval). 

20. If Performing Settling Defendants object to any 

modific~_t!()n determined by EP~ t~o _be~necessary pursuant to this 

section, they may seek dispute resolution pursuant to Section XXI 

(Dispute Resolution). Such a dispute shall be resolved pursuant 

to Paraqraphs 64-68 of this Settlement Aqreement and Consent 

Decree. The SOW and/or related work plans shall be modified in 

accordance with final resolution of the dispute. Nothing id this 

Section shall be construed to limit EPA'S authority to requilre 

1 
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performance of further response actions as otherwise provided in 

this Settlement Agreement and Consent Decree. 

VIII. EPA REMEDY REVIEW 

21. Performing Settling Defendants shall conduct any studies 

and investigations as deemed necessary by EPA in order to permit 

EPA to conduct reviews of whether the Remedial Action is 

protective of human health and the environment at least every 

five years as required by section 121(c) of CERCLA and any 

applicable regulations. 

22. If EPA determines, at any time, that the Remedial Action 

is not protective of hUman health and the environment, EPA .ay 

select further response actions for the Site in accordance with 

the requirements of CERCLA and the NCP .~~erforming--Settlirl9 

Defendants, Owner Settling Defendants and, if required by 

Sections 113(k) (2) or 117 of CERCLA, the public, will be provided 

with an opportunity to comment on any further response actions 

proposed by EPA as a result of the review conducted pursuant to 

Section 121(c) of CERCLA and to submit written comments for the 

23. a. If EPA selects further response actions for the 

Site, the Performing Settling Oefendants shall undertake such 

further response actions to the extent that the reopener 

conditions in Paragraph 85 or Paragraph 86 are satisfied. The 

Performing Settling Defendants may invoke the procedures se~ 
i 

forth in Section XXI (Dispute Resolution) to dispute (1) EPt's 
I 

determination that the Remedial Action is not protective oflhuman 
I 
I 
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health and the environment, (2) EPA's .election of the further 

rasponse actions, or (3) EPA's determination that the reopener 

conditions of paragraph 8S or Paragraph 86 of Section XXIV 

(Covenants Not To Sue) are satisfied. Disputes pertaining to 

whether the Remedial Action is protective or to EPA's selection 

of further response actions shall be resolved pursuant to 

Paragraph 68 (record review). 

b. If Performing Settling Defendants are required to 

perform further response actions pursuant to this Section, they 

shall submit a plan for such work to EPA for approval in 

accordance with the procedures set forth in section VI 

(Performance of the Work by Settling Defendants) and shall 

implement the plan approved by EPA in accordancLwith_the..~~ __ «~ ~ __ 

provisions of this Settlement Agreement and Consent Decree. 

IX. QUALITY ASSURANCE. SAMPLING. AND DATA ANALYSIS 

24. Performing Settling Defendants shall use quality 

assurance, quality control, and chain of custody procedures 

throughout the performance of the Work in accordance with the 

sow, EPA's "Interim Guidel ines an!!..,Specif ications For Preparing 

Quality Assurance Project Plans,· December 1980, (QAKS-OOS/eO); 

"Data Quality Objective Guidance,· (EPA/540/G87/003 and 004); 

"EPA NEle Policies and Procedures Manual," May 1978, revised 

November 1984, (EPA 330/9-78-001-R)i and subsequent amendments to 

such guidelines and guidances upon notification by EPA to 

Performing Settling Defendant. of such amendment. Amended i 

guidelines and guidances shall apply only to procedures conducted 
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after such notification. If relevant to the proceeding, the 

Parties agr.e that validated sampling data generated in 

accordance with a Quality Assurance Project Plan ("QAPP") 

submitted pursuant to the SOW, and reviewed and approved by EPA 

shall be admissible as evidence, without objection, in any 

proceeding under this Decree. Performing Settling Defendants 

shall ensure that EPA and State personnel and their authorized 

representatives are allowed access at reasonable times to all 

laboratories utilized by Performing Settling Defendants in 

implementing this Settlement Agreement and consent Decree. In 

addition, Performing Settling Defendants shall ensure that such 

laboratories shall analyze all samples submitted by EPA pur$uant 

to the QAPP for quality assurance monitoring. Performin9-

Settling Defendants shall ensure that the laboratories they 

utilize for the analysis of samples taken pursuant to this Decree 

perform all analyses according to accepted EPA methods. 

Performing Settling Defendants shall ensure that all laboratories 

they use for analysis of samples taken pursuant to this 

Settlement Agreement and Consent DeCr!e participate in an EPA or 

EPA-equivalent QA/QC program. 

25. Upon request of EPA or the State, the Performing Settling 

Defendants shall allow split or duplicate samples to be tak_n by 

EPA and the State or their authorized representatives. 

Performing Settling Defendants shall notify EPA and the State not 

less than 28 days in advance of any sample collection activ~ty 
i 

unless shorter notice is agreed to by EPA. In addition, EP~ and 
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the state shall have the right to take any additional samples 

that EPA or the state deem necessary. Upon request, EPA and the 

state shall allow the Performing Settling Defendants to take 

split or duplicate samples of any samples they take as part of 

the Plaintiffs' oversight of the Performing settling Defendants' 

implementation of the Work. 

26. Performing Settling Defendants shall submit to EPA and 

the State 2 copies each of the results of all sampling and/or 

tests or other data obtained or generated by or on behalf of 

settling Defendants with respect to the Site and/or the 

implementation of this Settlement Agreement and Consent Decree 

unless EPA agrees otherwise. 

27. Notwithstanding any provision of this Settlement 

Agreement and Consent Decree. the United States and the State 

hereby retain all of its information gathering and inspection 

authorities and rights. including enforcement actions related 

thereto, under CERCLA, RCRA and any other applicable statutes or 

regulations. 

x. ACCESS ANP INSTITUTIO~AL CONTROLS 

28. commencing upon the date of entry of this Settlement 

Agreement and Consent Decree. the Owner Settling Defendants and 

Performing Settling Defendants agree to provide the United 

States, the State, and their representatives, including, but not 

limited to, EPA and its contractors, and all the Performing! 

Settling Defendants, access at all reasonable times to the Site 

and any other property to which access is required for the 
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implementation of this Settlement Agreement and Consent Deeree, 

to the extent access to the property is controlled by owner 

settling Defendants and/or Performing Settling Defendants, 

respectively, including but not limited to, Lots 9, 9A, 10, 11, 

67, 68 on Assessors Plat 7 in North Smithfield, Rhode Island, and 

a portion of Lot 3 on Plat 7, for the purposes·of conducting any 

activity related to this Settlement Agreement and Consent Decree 

including, but not limited to: 

a. Monitoring the Work; 

b. Verifying any data or information submitted to the 

United States or the State; 

c. Conducti~g investigations relating to contamination 

at or near the Site; 

d. obtaining samples; 

e. Assessing the need for, planning, or implementing 

additional response actions at or near the Site; 

f. Inspecting and copying re~ords, operating logs, 

contracts, or other documents maintained or generated by 

se~t~inq Defendants or their agents, consistent with Section 

XXVII; 

g. Assessing Settling Defendants' compliance wi~h this 

Settlement Agreement and Consent Decree; 

h. Determining whether the property is being used in a 

manner that is prohibited by this Settlement Agreement andi 

Consent Decree or related agreements or easements; and 
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i. Implementing the Work pursuant to the conditions set 

forth in Paragraph 93 of this Sattlement Agreement and Consent 

Decree. 

Prior to entry of this Settlement Agreement and Consent Decree, 

access shall continue to be provided pursuant to the UAO. 
, 

29. The Parties acknowledge the License Agreement Between 

Landfill & Resource Recovery, Inc. and Recycling of R.I., Inc. 

and the Members of the Landfill & Resource Recovery site Group 

Regarding Portions of Lots 9, 9A, 10, 11, 67, 68 and 3 on 

Assessor's Plat 7 in North Smithfield, Rhode Island ("License 

Agreement") which became effective on April 10, 1991, and which 

is attached hereto as Appendix J. Upon entry of this settlement 

Agreement and Consent Decree, the License Agreement shall be 

incorporated herein and enforceable hereunder. The Parties agree 

that the rights and benefits extended to the Members of the 

Landfill & Resource Recovery Site Croup under the terms oftha 

License Agreement shall also extend to the United States and the 

State, including their employees and contractors. 

30. a. commencing upon the date of entry of this Settlement 

and Consent Decree, the OWner Settling Defendants shall not use 

or permit the use of any of their property for which use 

restrictions are required to protect the remedial action set 

forth in the ROD, the public health, or the environment during or 

after implementation of the remedial action set forth in tpe ROD, 

including, but not limited to Lots 9, 9A, 10, 11, 67, 68 on 

Assessors Plat 7 in North Smithfield, Rhode Island, and a portion 
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of Lot 3 on Plat 7, in violation of any of the following 

restrictions: 

i. No person shall consume or use groundwater 
underlying the property in any way except for the limited 
purpose of treating and monitoring groundwater contamination 
levels. Groundwater wells and facilities installe9 for such 
purpose shall only be installed pursuant to a plan approved by 
the united states af~~r review and comment by the state. 

ii. No person shall disturb the surface or 
subsurface of the cap by filling, drilling, excavation, or 
removal of topsoil or other materials. 

~~~. No person shall conduct any use or activity on 
the property that will disturb any of the remedial meaSUires 
that have been implemented pursuant to the UAO or will qe 
implemented pursuant to this Settlement Agreement ~nd Consent 
Decree. 

iv. No person shall conduct any activity that 
violates any additional use restrictions that EPA determines 
are required to protect the remedial action set forth i~ the 
ROD, the public health,or __ the environment during or af1:jer 
implementation of the reaedial action set forth in the ROD. 

b. If any Owner Settling Defendant seeks to undertake 

any restricted use or activity on the property, it may file a 

petition with EPA setting forth the nature of the use or 

activity, the reason why the use or activity is necessary I and 

any expected impact of the use or activity on the remedy, the 

-----pub11C health, arid the envlronaent-;---The Owner-Sett~ing Def:endant 

may undertake the restricted use or activity only if EPA 

determines, in its sole and unreviewable discretion, to allow 

such use or activity to be implemented pursuant to an approved 

plan. The Owner Settling Defendants shall notify EPA prior to 

any facility improvements or other construction activities ion 

such property. 
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31. The owner settling Defendants agree to file the easements 

described below with respect to property that is owned or 

controlled by any of the Owner Settling Defendants, to which 

access by the united states or the State is required for the 

implementation of this Settlement Agreement and Consent Dec~ee, 

or for which land or water use restrictions are required to 

ensure that the remedial action set forth in the ROD is and 

remains protective, and to protect the public health or the 

environment during or after the implementation of the remedial 

action set forth in the ROD, including, but not limited to, the 

property described as follows and as more specifically described 

in Appendix K: Lots~, 9A, 10, 11, 67, 68 on Assessors Plat 7 in 

North Smithfield, Rhode Island, and a portion of Lot 3 on Plat 7. 

Owner Settling Defendants shall, within 45 days of entry of this 

consent Decree, submit to EPA for review and approval, after a 

reasonable opportunity for review and comment by the state with 

respect to such property: 

i. A draft easement that grants to the united 
States, the State, the Performing Settling Defendants, a~d/or 
their contr,!ctors and representatives CA) a right of a£<FestJ., ____ _ 
running with the land and binding on successors-in-title~ for 
the purpose of conducting any activity related to this 
Settlement Agreement and Consent Decree including, but not 
limited to, those activities listed in Subparagraph 28, and 
(8) a right, running with the land and binding on succes$ors
in-title, to enforce any land and water use restrictions~ The 
easement shall be enforceable under the laws of the stat_ of 
Rhode Island, shall be in substantially the same form as the 
sample easement that is included as Appendix G to the RhQde 
Island Rules and Regulations for the Investigation and . 
Remediation of Hazardous Material Releases (1996), shall be 
free and clear of all prior liens and encumbrances, and $hall 
comply with the Attorney General's Title Regulations i 

promulgated pursuant to 40 U.S.C. S 255; and 
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ii. a current title commitment or report prepared 
in accordance with the u.s. Department of Justice Stand_rds 
for the Preparation of Title Eyidence in Land Acquisitions by 
the United states (the "Standards-). 

Within fifteen (15) days of EPA's approval and acceptance of the 

easement, the owner Settling Defendants shall update the title 

search and, if it is determined that nothing has occurred since 

the effective date of the commitment or report to affect the 

title adversely, file the easement with the Recorder's Office or 

Registry of Deeds or other appropriate office of Providence 

county. Within th~rty (30) days of filing the easement, the 

Owner Settling Defendants shall provide EPA with a title 

insurance policy or other final title evidence acceptable under 

the Standards, and the original recorded easement or a certified 

copy thereof showing the clerk's recording stamps. owner 

Settling Defendants shall.provide a copy of such documents to the 

State and Performing Settling Defendants at the same time as they 

are provided to EPA. If EPA notifies the. Owner Settling 

Defendants that additional easements providing access rights are 

required for implementation of this Consent Decree, or that 

addi.tionalrestrictlve easements are needed to ensure that I the 

remedial action set forth in the ROD is and remains protective, 

and to protect the public health, or the environment during or 

after implementation o.f the remedial action set forth in the ROD, 

the Owner Settling Defendants shall respond by following the 

procedure ou'tlined in this Subparagraph as though the prop,rty 

had been identified in this Subparagraph, except that the time 

requirements shall commence with the date of receipt of the 
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written notice, as opposed to the date of entry of the Settlement 

Agreement and Con.ent Decree. A violation of any access easement 

or restrictive easement filed pursuant to this Settlement 

Agreement and Consent Decree by an owner Settling Defendant shall 

be considered a violation of this Settlement Agreement and 

consent Decree. 

32. a. To the extent that the Site or any other property to 

which access is required for the implementation of this consent 

Decree, or for which land or water use restrictions are needed to 

ensure the remedial action set forth in the ROD is or remains 

protective, or to protect the public health, or the environment 

during or after implementation of the remedial action set forth 

in the ROD, is owned or controlled by persons other than a 

settling Defendant including, but not limited to, Lot 23 on 

Assessors Plat 7 in North Smithfield, Rhode Island (see Appendix 

K hereto). performing Settling Defendants shall use best efforts 

to secure from such persons for the United States and the State 

and their representatives, including, but not limited to, EPA and 

i~s_,cotl~tI"actors, ~~s_well as the' Performing Settling Defendants: 
--~'-~~~----

(i) access to the property tor the purpose of conducting any 

activity related to this Settle.ent Agreement and consent Decree 

including, but not limited to, those activities listed in 

Paragraph 28, and (ii) the right to enforce any land and water 

use restrictions (collectively RAccess"). For purposes of this 
i 

subparagraph "best efforts" includes the payment of reason~ble 
i 

sums of money in consideration of Access. If any Access r~quired 
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by this subparagraph is not obtained within 45 days of the date 

of lodging of this Settlement Agreement and Consent Decree, or 

within 45 days of the date EPA notifies the Performing Settling 

Defendants in writing that additional Access beyond that 

previously secured is necessary, Performing Settling Defendants 

shall promptly notify the United States and the State in writing, 

and shall include in that notification a summary of the steps 

Performing Settling Defendants have taken to attempt to obtain 

Access. The United States or the State may, as it deems 

appropriate, assist Performing settling Defendants in obtaining 

Access or the property use restrictions. Performing Settling 

Defendants shall reimburse the United States or the state, in 

accordance with the procedures in Section XVII_(Reimbursem~:mt in 

Satisfaction of Claims) and Appendix G, for all costs incurred by 
-

the United States or the state in obtaining Access and property 

use restrictions including, but not limited to, attorneys fees 

and the amount paid for the access rights and property use 

restrictions. Such costs shall be considered Future Response 

Costs. 

b. To the extent that the Site or any other prop~rty to 

which Access is required for the implementation of this consent 

Decree, or for which land or water use restrictions are needed to 

ensure the remedial action set forth in the ROD is or remains 
i 

protective, or to protect the public health, or the enviropment 

during or after implementation of the remedial action set forth 
I 

in the ROD, is owned or controlled by persons other than a 
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Settling Defendant including, but not limited to, Lot 23 (see 

Appendix K herato), Performing Settling Defendants sball use 

best efforts to secure from such persons the filing of the access 

easements and restrictive easements described below. For the 

purposes of this Subparagraph "best efforts" includes the payment 

of reasonable sums of money in consideration ~f the filing of 

these easements. Performing Settling Defendants shall, within 90 

days of entry of this Settlement Agreement and Consent Decree, 

submit to EPA for review and approval, after a reasonable 

opportunity for review and comment by the State, the following: 

i. A draft easement that grants to the United 
States, the State, the Performing Settling Defendants, and/or 
their contractors and representatives (A) a right of access, 
running with the land and binding on successors-in-title, for 
the purpose of conducting any activity related to this 
Settlement Agreement and Consent Decree including, but not 
limited to, those activities listed in Paragraph 28, and (8) a 
right, running with the land ~nd binding on successors-in
title, to enforce any land and water use restrictions. The 
easement shall be enforceable,under the laws of the state of 
Rhode Island, shall be in substantially the same form a$ the 
sample easement that is included as Appendix G to the Rhode 
Island Rules and Regulations for the Investigation and 
Remediation of Hazardous Material Releases (1996), sball be 
free and clear of all prior liens and encumbrances, and. shall 
comply with the Attorney General's Title Regulations . 
promulgated pursuant to 40 U.S.C. S 255; and 

ii. a current '"title commitment or report preparea----"-
in accordance with the u.s. Department of Justice StandArds 
for the Preparation of Title Eyidence in Land Acquisitipns bY 
the United States (the "Standards"). 

Within fifteen (15) days of EPA's approval and acceptance of the 

easement, Performing Settling Defendants shall update the title 

search and, if it is determined that nothing has occurred ~ince 
i 

the effective date of the commitment or report to affect t~e 

title adversely, file the easement with the Recorder's Office or 
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Registry of Deeds or other appropriate office, of the county(ies) 

where the land is located. Within thirty (30) days of filing the 

easement, Performing Settling Defendants shall provide EPA 'with a 

title insurance policy or other final title evidence acceptable 

under the Standards, and the original recorded easement or a 

certified copy thereof showing the clerk's recording stamps. The 

Performing Settling Defendants shall provide a copy of such 

documents to the state at. the same time as they are provided to 

EPA. If any easement required -by thi-s SUbparagraph is not· 

submitted to EPA for review and approval within 90 days of the 

date of entry of this consent Decree, Performing Settling 
. 

Defendants shall promptly notify the united states in writing, 

and shall include in that notification a summary of~be_st~PfL~ __ 

Performing Settling Defendants have taken to attempt to obiain 

such easements. The United States or the State may, as it deems 

appropriate, assist Performing Settling Defendants in obtalning 

these access easements and restrictive easements. Performing 

Settling Defendants shall reimburse the United states or the 

state, in accordanc~with the p~ocedures in Section XVIII 

(Reimbursement in Satisfaction of Claims) ~nd Appendix G, for all 

costs incurred by the 'United States and the State in obtai~ing 

the easements including. but not limited to, attorneys fee, and 

the amount paid to obtain the filing of the access easements and 

restrictive easements. Such costs shall be Future Responst 

costs. If EPA notifies Performing Settling Defendants in ~iting 

that additional access easements are required for implemen~ation 

, 
• ! 
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of this Settlement Agreement and Consent Decree, or that 

additional restrictive easements are needed to ensure the 

remedial action set forth in the ROD is protective, or to protect 

the public health, or the environment during or after 

implementation of the remedial action set forth in the ROD,iwith 

respect to property that is not owned or controlled by any of the 

settling Defendants, Performing Settling Defendants shall respond 

by following the procedure outlined in this Subparagraph as 

though the property had been identified in this Settlement 

Agreement and Consent Decree, except that the time requirements 

shall commence with the date of receipt of the written notipe, as 

opposed to the date of entry of the Settlement Agreement and 

Consent Decree. A violation of any access easement or 

restrictive easement filed pursuant to this Settlement Agre.ment 

and Consent Decree by a Settling Defendant shall be considered a 

violation of this Consent Decree. 

33. Notwithstanding any provision of thi~ Settlement 

Agreement and Consent Decree, the United States and the State 

retain all of their access authorities and rights, including 
. ~~ ... ---"---- I 

enforcement authorities related thereto, under CERCLA, RCRA and 

any other applicable statute or regulations. 

XI. REpORTING REQUIREMENtS 

34. In addition to any other requirement of this Settlement 

Agreement and Consent Decree, Performing Settling Defendant~ 

shall submit to EPA and the State 1 copy each of written mo~thlY 
i 

(unless EPA determines this frequency should be modified) 
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progress reports that: (a) describe the actions which have !been 

taken toward achieving compliance with this Settlement Agr~em.nt 

and Consent Decree during the previous relevant time period; (b) 

include a summary of all results of sampling and tests and iall 

other data received or generated by Performing Settling 

Defendants or their contractors or agents in the previous 

relevant time period; (c) identify all work plans, plans aqd 

other deliverables required by this Settlement Agreement and 

Consent Decree that were completed and submitted during th~ 

previous relevant time period; (d) describe all actions, 

including, but not limited to, data collection and implementation 

of work plans, which are scheduled for the next three mont~s and 

provide other information relating to the progress of the Work; 

Ce> include any modifications to the work plans or other 

schedules that Performing Settling Defendants have proposed to 

EPA or that have been approved by EPA; and (f) if appropri~te, 

describe all activities undertaken in support of Community i 

Relations during the previous relevant time period and those to 

be undertaken in the next three months. Upon entry of this. 

Decree, Performing Settling Defendants shall submit these 

progress reports to EPA and the State by the tenth day of every 

month following the lodging of this Settlement Agreement arid 

Consent Decree (unless otherwise determined by EPA) until EPA 

notifies the Performing Settling Defendants pursuant to pa~agraPh 
49.b. of Section XV (Certification of Completion). If re~ested 

by EPA or the State, Performing Settling Defendants shall also 

http:Agr~em.nt
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provide briefings for EPA and the state to discuss the progress 

of the Work. 
, 

35. The Performing Settling Defendants shall notify EPA of 

any change in the schedule described in the progress report for 

the performance of any activity, including, but not limited to, 

data collection and implementation of work plans, no later than 

seven days prior to the performance of the activity unless EPA 

determines that a shorter time is needed. 

36. Upon the occurrence of any event during performance of 

the work that Performing settling Defendants are required to 

report pursuant to section 103 of CERCLA, 42 U.S.C. S 9603, 

and/or section 304 of, the Emergency Planning and Community 

Right-to-know Act (EPCRA), 42 U.S.C. S 11004, Performing S.ttling~~ .... _~_ 

Defendants shall within 24 hours of the on-set of such event 

orally notify the EPA Project Coordinator or the Alternate EPA 

Project Coordinator designated pursuant to Section XIII (in the 

event of the unavailability of the EPA Project Coordinator), or, 

in the event that neither the EPA Project Coordinator or 

Alternate EPA ~roject Coordinator is~~avail~_t:>l~ the bergerilcy 
~ I ~~.---~-~~.-~~ 

I 
Response Unit, Region I, United States Environmental Prote¢tion 

Agency, and shall also notify the State Project Coordinato~. 

These reporting requirements are in addition to the reporting 

required by CERCLA Section 103 or EPCRA Section 304. 

37. Within 20 days of the onset of such an event, perfrrming 

Settling Defendants shall furnish to Plaintiffs a written teport, 

signed by the Performin9 Settling Defendants' Project 
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Coordinator, setting forth the events which occurred and th~ 

measures taken, and to be taken, in response thereto. Within 30 

days of the conclusion of such an event, Performing settlin~ 

Defendants shall submit a report setting forth all actions taken 

in response thereto. 

38. Performing Settling Defendants shall submit 3 copie$ of 

all plans, reports, and data required by the SOW and the Po,t 
I 

Closure Operation and Maintenance Plan, or any other approv,d 
I 

plans to EPA in accordance with the schedules set forth in such 
! 

plans. Performing Settling Defendants shall simultaneously: 

submit 3 copies of all such plans, reports and data to the ~tate. 

39. All reports and other documents submitted by Perfor~ing 

Settling Defendants or Owner Settling Defendants to EPA (ot~er 
I 
I 

than the progress reports referred to above) which purport io, 
document Performing Settling Defendants' or Owner Settling 

Defendants' compliance with the terms of this Settlement 

Agreement and Consent Decree shall be signed by an authoriz4d 

representative of the Performing Settling Defendants or OWn.r 
I 

.... Settling Defendants as approprj.~te. 

XII. SUBMISSIONS REOUIRING AGENCY APPROVAL 
! 

40. After review of any plan, report or other item whic~ is 
I 

required to be submitted for approval pursuant to this sett1ement 

Agreement and Consent Decree, EPA, after reasonable opportu~ity 
for review and comment by the State, shall in writing: (a) ~I 
approve, in whole or in part, the submission; (b) approve t e 

submission upon specified conditions; (c) modify the submis ion 
I 
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, 

to cure the deficiencies; (d) disapprove, in whole or in part, 

the submis.ion, notifying Settling Defendant. of deficienci •• and 

of EPA's decision that EPA will modify the submission; or C.) any , 

combination of the above. If EPA doe. not approve the submission 

pursuant to (a) above, EPA may require the Performing Settl~ng 

Defendants to participate in such meetings as EPA determines are 

necessary to modify the submission to comply with the 

requirements of this Decree and the SOW. If EPA determines, I upon 

receipt of any plan, report or other item required to be 

submitted for approval pursuant to this Consent Decree, that such 

plan, report or other item is materially incomplete, in addition 

to taking any action set forth in (a) through (e) above, EP~ may 

notify the Performing Settling Defendants of the material 

, 
I 

, 
omissions and such plan, report or other item shall not be deemed 

I 

to have been submitted to EPA for purposes of complying with the 

requirements of this Consent Decree and SOW • 

. 41. In the event of approval, approval upon conditions, 
i 

modification by EPA, or disapproval pursuant to Paragraph 4QCa), 

(b), (c) , Jdt,_O! (~)~ _performin9._.~ett:li.ll~~Def~ll~~~t:.~~Eall 

proceed to take any action required by the plan, report, or other 
I 

item, as approved or modified by EPA subject only to their ~ight 
! 

Ato invoke the Dispute Resolution procedures set forth in Seqtion 
I 

XXI (Dispute Resolution) with respect to the modifications ~r 

conditions made by EPA. In the event that EPA modifies the 

submission to cure the deficiencies pursuant 

(d) or Ce} and the SUbmission has a material 

to Paragraph 4j CC), 

defect, EPA relains 

I 
I 
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its right to seek stipulated penalties, as provided in sectlon 
I 

XXII. 

42. Notwithstanding the receipt of a written notice of 

disapproval pursuant to Paragraph 40(d), Performing settlin9 

Defendants shall proceed, at the direction of EPA, to take any 

action required by any non-deficient portion of the sua-ission. 
! 

Implementation of any non-deficient portion of a submission shall 

not relieve Performing Settling Defendants of any liability ifor 
I 

stipulated penalties under section XXII (stipulated Penalti$s) 
i 

for any deficient portion. 

43. All plans, reports, and other items required to be 

submitted to EPA under this Settlement Agreement and consen~ 
I 

Decree shall, upon approval or modification by EPA, be 

enforceable under this Settlement Agreement and Consent Dectee. 

In the event EPA approves or modifies a portion of a plan, 

report, or other item required to be submitted to EPA under !this 

settlement Agreement and Consent Decree, the approved or modified 

portion shall be enforceable under this Settlement Agreemen~ and 

Consent Decree. To thee~~~ent_~~~_approves or mogiflf!s~~ pitl:i,Q1L-__ 
, I 

of a plan, report, or other item required to be submitted tq EPA 
! 

under this Settlement Agreement and Consent Decree, the Se~tlinq 

Defendants may not challenge their obligation to perform. oJ 
I 

I 
disclaim responsibility for, any action required by such pl~n, 

report or other item except as authorized by Section XXI (Dispute 

Resolution). 
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XIII. PROJEct COORPINATORS 

44. within 20 days of lodging of this settlement Aqreem~nt 

and Consent Decree, Performing Settling Defendants, the sta~e and 

EPA will notify each other, in writing, of the name, addres~ and 

telephone number of their respective designated Project 

coordinators and Alternate Project Coordinators~ If a Project 

coordinator or Alternate Project Coordinator initially desi~nated 

is changed, the identity of the successor will be given to ~he 
I 

other Parties at least 5 working days before the changes ocdur, 

unless impracticable, but in no event later than the actual Iday 

the change is made. The Performing Settling Defendants' Prqject 
I 

Coordinator shall be subject to disapproval by EPA and shal~ have 
i 

the technical expertise sufficient to adequately oversee al~ 

aspects of the Work. The Performing Settling Defendants' Project 

Coordinator shall not be an attorney for any of the performing 
I 

Settling Defendants in this matter. He or she may assign o~her 

representatives, including other contractors,_ to serve as a iSite 
I 
I 

representative for oversight of performance of daily operations 

during_ remedia!_!~tivities. In~dditi~!!J:Et~w!}l designat., in 

writing, a Geographic Section Chief who will be responsible ifor 
I 

all the findings of approval/disapproval, and comments on a~l 

major project deliverables. 

45. Plaintiffs may designate other representatives, 

including, but not limited to, EPA and State employees, and 

I 

federal and 

monitor the 

State contractors and consultants, to observe a1d 

progress of any activity undertaken pursuant to this 

I 
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Settlement Agreement and consent Decree. EPA'. Project 

Coordinator and Alternate Project Coordinator shall have the 

authority lawfully vested in a Remedial Project Manager (RPM) and 

an On-Scene Coordinator (OSC) by the National Contingency Plan, 

40 C.F.R. Part 300. In addition, EPA'. Project Coordinator or 

Alternate project Coordinator shall have authority, consistent 

with the National Contingency Plan, to halt, conduct or direct 

any Work required by this Settlement Agreement and Consent 

Decree, and to take any necessary response action when slhe 

determines that conditions at the Site constitute an emergency 

situation or may present an immediate threat to public health or 

welfare or the environment due to release or threatened release 

of Waste Material. 

46. EPA's Project Coordinator, the State's Project 

Coordinator and the Performing Settling Defendants' Project 

Coordinator will meet or confer by phone, on a monthly basis, 

and/or as scheduled by EPA's Project Coordinator or the State's 

Project Coordinator. 

XIV. ASSUJW!CE Of6DiLITY _IQ ~OMPLEtt_ WORK 

41. Within 90 days of lodging of this Settlement Agreement 

and Consent Decree, Performing Settling Defendants shall 

establish and maintain financial security in the amount of :$10 

million by a demonstration that one or more of the Performing 

Settling Defendants satisfy the substantive requirements o~ 40 
I 

C.F.R., Part 264.143(f). Performing Settling Defendants shall 

make such initial demonstration by submitting a letter, f~om a 
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corporate official with appropriate environmental 

responsibilities, that illustrates compliance with and includes 

documentation that establishes the sUbstantive requirements of 40 

C.F.R. Part 264.143(f). Upon request by EPA or a significant 

change in the financial condition of the Performing Settling 

Defendant maintaining the financial assurance, the Performing 

Settling Defendants shall, within 30 days of such request or 

change in financial condition, submit a letter from and Form 10-K 

of another performing Settling Defendant to demonstrate financial 

assurance as required by this Section. EPA shall review the 10-K 

in comparison to the substantive requirements of 40 C.F.R. Part 

264.143(f), to determine whether the financial assurance 

requirements of this section have been met. In the event that 

EPA, after a reasonable opportunity for review and comment by, the 

state, determines, in its unreviewable discretion, that the 10-K 

is inadequate to provide the financial assurances required 

pursuant to this Section, Performing Settling Defendants shall, 

within 30 days of receipt of written notice of EPA's 

determin~~i0'!.L2b~~in _~!l~_pre.ent to EPA for ~pprov~~:.!,~a=f=-t=-e=r:;..-___ _ 

opportunity for review and co .. ent by the State, another form of 

financial assurance as specified by EPA. Performing Settling 

Defendants' inability to demonstrate financial ability to 

complete the Work shall not excuse performance of any activities 
i 

required under this Settlement Agreement and Consent Decree~ 
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xv • S;EBTIFICATION OF COMPLETION 

48. completion of the Bemedial Action 

a. Within 90 days after Performing Settling Defendants 

conclude that the Remedial Action has been fully performed and 

all Performance Standards have been attained for three 

consecutive years, including Performance Standards for air 

emissions under open vent conditions for three consecutive years 

after discontinuance of the operation of the gas collection and 

thermal treatment system, and the remedy is protective, 

Performing Settling Defendants shall schedule and conduct a 

pre-certification inspection to be attended by Performing 

settling Defendants, EPA and the State. If, after the 

pre-certification inspection, the Performing Settling Defendants 

still believe that the Remedial Action has been fully performed 

and the Performance Standards have been attained for three 

consecutive years, including Performance Standards for air 

emissions under open vent conditions for three consecutive years 

after discontinuance of the operation of the· gas collection and 

thermal treatment system, and the remedy is protective, they 
~~ ... ---~"' .. ------ •... - -'-~--"~---------- .~---------~ .. -----,,--.. ~-"~----- ,-~~---~----.~---

shall submit a written report requesting certification to EPA for 

approval, with a copy to the State, pursuant to Section XlI 

(Submissions Requiring Agency Approval) within 30 days of the 

inspection: In the report, a registered professional engineer 

and the Performing Settling Defendants' Project coordinatqr shall 
, 

state that the Remedial Action has been completed in full' 
I 

satisfaction of the requirements of this Settlement Agre~ent and 
I 



• • 
60 

consent Decree. The written report shall include as-built 

drawings (incorporated by reference) signed and stamped by a 

professional engineer. The report shall contain the following 

statement, signed by a responsible corporate official of a 

Performing Settling Defendant or the performing settling 

Defendants' project Coordinator: 

"To the best of my knowledge, after thorough investigation, 
I certify that the information contained in or accompanying 
this submission is true, accurate and complete. I am aware 
that there are significant penalties for submitting false 
information, including the possibility of fine and 
imprisonment for knowing violations." 

If, after completion of the pre-certification inspection and 

receipt and review of the written report, EPA, after reasonable 

opportunity to review and comment by the State, determines that 

the Remedial Action or any portion thereof has not been completed 

in accordance with this Settlement Agreement and Consent Decree 

or that the Performance Standards have not been achieved a$ 

described in this Subparagraph, EPA will notify Performing 

settling Defendants in writing of the activities that must be 

undertaken to complete the Reaedial Action and achieve the 

Performance Standards. EPA wi 11 set forth-in the no:::t;:-l.:'-· c=:=e--=a...---------

sched~le for performance of such activities consistent with the 

Settlement Agreement and Consent Decree and the SOW or req~ire 

the Performing Settling Defendants to submit a schedule to EPA 

for approval pursuant to Section XII (Submissions 

Agency Approval). Performing Settling Defendants 

Requiri~g 

I shall pEWrform 
i 

all activities described in the notice in accordance with Ithe 

specifications and schedules established pursuant to this I 
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Paragraph, subject to their right to invoke the dispute 

resolution procedures set forth in section XXI (Dispute 

Resolution). 

b. If EPA concludes, based on the pre-certification 

inspection and the initial or any subsequent report reques~ing 

Certification of Completion and after a reasonable opportu~ity 

for review and comment by the State, that the Remedial Action has 

been fully performed in accordance with this Settlement Ag~eement 

and Consent Decree and that the Performance standards have been 

achieved as described in Subparagraph a, EPA will so certify in 

writing to Performing Settling Defendants. This certification 

shall constitute the Certification of completion of the Remedial 

Action for purposes of this Settlement Agreement and conse~t 
Decree, including, but not limited to, Section XXIII (Cove~ants 

Not to Sue by Plaintiffs). Certification of Completion of it he 

Remedial Action shall not affect Settling Defendants' 

obligations under this Settlement Agreement and Consent Deeree. 

49. Completion of the Work 

a. wi thin 9 0 d.ays_.ft..e.J"Je~r_f o~l~t.in9-$ej:j:lJpq_.~.e! eJ1lcia!1t_s ____ _ 

conclude that all phases of the Work (including 0 , M), have been 

fully performed, Performing Settling Defendants shall .che~ule 
i 

and conduct a pre-certification inspection to be attended by 

Performing settling Defendants, EPA and the State. If, af~er the 

pre-certification inspection, the Performing Settling Deferdants 

still believe that the Work has been fully performed, perfbrming 

settling Defendants shall submit a written report by a reg~stered 
I 
I 
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professional engineer stating that the Work has been completed in 

full satisfaction of the requirements of this Settlement 

Agreement and Consent Decree. The report shall contain the 

following statement, signed by a responsible corporate offibial 

of a Performing Settling Defendant or the Performing Settlihg 

Defendants' Project Coordinator: 

"To the best of my knowledge, after thorough investigatipn, 
I certify that the information contained in or accompany~ng 
this submission is true, accurate and complete. I am aware 
that there are significant penalties for submitting false 
information, including the possibility of fine and 
imprisonment for knowing violations." 

If, after completion of the pre-certification inspection and 

review of the written report, EPA, after reasonable opportunity 

to review and comment by the state, determines that any portion 

of the Work has not been completed in accordance with this 

Settlement Agreement and Consent pecree, EPA will notify 

Performing Settling Defendants in writing of the activities that 

must be undertaken to complete the Work. EPA will set forth in 

the notice a schedule for performance of such activities 
, 

consistent with the Settlement Agreement and Consent Oecre~ and 

the SOW or require thePerforming Settling~Deferidants to submit a 

schedule to EPA for approval pursuant to Section XII (Submjjssions 

Requiring Agency Approval). Performing Settling Defendant$ and 
i 

Owner Settling Defendants shall perform all activities des~ribed 

in the notice in accordance with the specifications and schedules 
, I 

established therein, subject to their right to invoke the 4ispute 

resolution procedures set forth in Section XXI (Dispute 

Resolution). 
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b. If EPA concludes, based on the pre-certificatioh 

inspection and the initial or any sUb8equent request for 

Certification of Completion by Perforaing Settling Defendants and 

after a reasonable opportunity for review and comment by th~ 

State, that the Work has been fully performed in accordance with 

this Settlement Agreement and Consent Decree, EPA will so notify 

the Performing Settling Defendants in writing. 

XVI. EMERGENCY RESPONSE 

50. In the event of any action or occurrence during the 

performance of the Work which causes or threatens a release of 

waste Material from the Site that constitutes an emergency • 
I 

situation or may present an immediate threat to public heal~h or 

welfare or the environment, Performing Settling Defendants ~nd 

Owner Settling Defendants shall, subject to Paragraph 51, 
I 

immediately take all appropriate action to prevent, abate, br 

minimize such release or threat of release, and shall immediately 

notify the EPA's project Coordinator, or, if the Project 

Coordinator is unavailable, EPA's Alternate Project Coordin.tor. 

If neither of these persons is avai~abl~.! __ the SettlingDeferd~nt~ _____ _ 

shall immediately notify the EPA Emergency Response Unit, R~gion 

I. Within 5 days after the notification, the Performing Se1ttling 
I 
I 

Defendants and OWner Settling Defendants shall provide to ~A 
I 

notice, in writing, of the actions taken to prevent, abate pr 

minimize the release or threat of release. Performing settlling 

Defendants and Owner Settling Defendants shall take such aC~ions 
in consultation with EPA's project Coordinator or other available 
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authorized EPA officer and in accordance with all applicabl~ 

provisions of the Health and Safety Plans, the contingency Plans, 

and any other applicable plans or documents developed pursu~nt to 

the SOW and approved by EPA. In the event that Performing 

settling Defendants and owner Settling Defendants decline to 

undertake any response action as required by this Section, Bind 
, 

EPA or, as appropriate, the State takes such action instead,! 

Performing Settling Defendants and OWner Settling Defendant~ 

shall reimburse EPA and the state all costs of the response 

action not inconsistent with the NCP pursuant to Section XVII 
i 

Material on, at, or from the Site. 

XVII. REIMBURSEMENT IN SATISFACTION OF CLAIMS 

52. a. Except as provided in Paragraph 

within 75 days of the effective date of this 

2.A of Appendix G, 
i 

Settlement Agr,ement 

and consent Decree, Performing Settling Defendants and OWner 

Settling Defendants jointly shall make payments totalling the sum 

of $2,000,000 (two million) plus Interest. The payments required 

by this Paragraph shall be made in accordance with the 

instructions set forth in Appendix G hereto. Interest Shal~ 
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begin to accrue as of September 30, 1996. The parties agre. that 

this sum is for reimbursement of Past Response Costs and Natural 
i 

Resource Damages for resources under the trusteeship of DO~ and 

the State (except State groundwater). This sum also inclu~es 
! 

reimbursement in satisfaction "of the claim pursuant to Sec~ion 

106(b) (1) of CERCLA through the date of lodging of this 

Settlement Agreement and Consent Decree. Although Performing 

settling Defendants and owner settling Defendants are awar~ of 

and acknowledge that settlement funds are being allocated *y 

Plaintiffs as provided in Appendix G, performing Settling 

Defendants and Owner settling Defendants continue to deny ~hat 
i 

any allocation to claims pursuant to Section 106(b) (1) of CERCLA 
i 

is appropriate; Performing.Set.tling.Defendants and Owner s,ttling 

Defendants acknowledge that the provisions of Paragraph 1 ~f this 

Settlement Agreement and consent Decree apply to Appendix ~. 

b. Plaintiffs acknowledge prior receipt of $60,0~O paid 
, 

by the Funding Entities on behalf of the Cannons Defendant. in 
I 

satisfaction of Plaintiffs' claims for Past and Future Restonse 

costs.~~uch funds are currently held in a reimbursable ac¢ount 
i 

at EPA's Cincinnati Financial Management Center. Upon entty of 

this Settlement Agreement and Consent Decree, EPA will t.ra~sfer 

such funds to the EPA Hazardous Substances Superfund. I 

53. a. performing Settling Defendants and Owner sett~ing 

Defendants shall reimburse the United states and the state! for 

all Oversight Costs and all Future Response Costs not 

inconsistent with the National Contingency Plan incurred 
I 

t the 
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united states and the state, except that reimbursement of 
1 

oversight costs incurred as a result of overseeing the wor~ 

conducted pursuant to Section IV.C of the sow shall be lim~ted to 
I 

the amounts specified in Appendix H of this settlement Agr~ement 

and Consent Decree. On a periodic basis, the United state. and 
! 

" I 

the state will each send performing settling Defendants and Owner 

Settling Defendants a bill requiring payment that consistslOf a 
i 
1 Region I standard cost summary, which is a line-item summary of 
! 

costs in dollars by category of costs (including but not ltmited 
I 

to payroll, travel, indirect costs, and contracts) incurred by 
I 

EPA, DOJ, the State, and their contractors in connection wtth the 
I 

Site. Performing Settling Defendants and Owner Settling 
I 

Defendants shall--make-all Oversight Costs and Future Respo~se 

Costs payments within 30 days of their receipt of each bil1 
I ' 
I 

requiring payment. Payment of Oversight Costs associated .ith 

activities conducted pursuant to Section IV.C of the SOW p~rsuant 
! 

to this Paragraph shall not be subject to Dispute Resolutibn 

under section XXI, or otherwise subject to judicial reviewt 

__________ ~Pwa~yment of Future Response Costs and all other oversi9~b_t __ ~~s_t~s~ ________ __ 

shall be subject to Dispute Resolution under Section XXI. iThe 
I 

Performing Settling Defendants and OWner Settling Defendants 
I 

shall make all payments required by this Paragraph in the torm of 
! 

a certified check or checks aade payable to "EPA Hazardous I 

Substances SUperfund" and referencing the EPA Region and 

Site/Spill ID # 01-30, and DOJ case number 90-11-2-4498. The 

Performing Settling Defendants and OWner Settling Defendan~s 
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shall forward the certified checkCs) to EPA Region I, Attn: 

Superfund Accounting, P.O. Box 360197M, Pittsburgh, PA 15251 and 

shall send copies of the check and transmittal letter to th~ 

united states as specified in section XXVIII (Notices and 

Submissions). The Performing Settling Defendants and OWner! 
i 
I 

Settling Defendants shall make all payments to 'the state required 

by this Paragraph in the form of a certified check or checks made 
i 

payable to "General Treasurer" (for deposit in the Environm~ntal 

Response Fund). The Performing Settling Defendants and Own~r 

Settling Defendants shall send the certified check(s) to th. 
I 
! 

Office of the Director, RIDEM, 9 Hayes Street, Providence, ~I 

02908. 

b. Performing SettllnCJ-Jle.feru:lants and~owner settllin9 
I 

Defendants may contest payment of any Future Response costs and 

any oversight costs other than those associated with activ~ties 

conducted pursuant to Section IV.C of the sow under paragr~Ph 
! 

53(a) if they determine that the United states or the State has 

made an accounting error or if they allege that a cost ite~ that 
I 

____ ..... 15 ~!'lglud~d represents cost .... ~tha~_a~~. inc~n!!.fJt:el!!-_ with the NCP 
--,:: .... _-_ ... _---

i 

provided such objection shall be made in writing within 30 Idays 
I 

of receipt of the bill and must be sent to the United Stat~s (if 
I 

the United states' accounting is being disputed) or the St~te (if 

the State's accounting is being disputed) pursuant to sect~on 

XXVIII (Notices and Submissions). Any such objection shal~ 

specifically identify the contested Future Response Costs dr 

Oversight costs and the basis for objection. In the event of an 
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objection, the Settling Defendants shall within the 30 day period 

pay all uncontested Future Response Costs or OVersight Costs to 

the United states or the State in the manner described in 

paragraph 53.a. Simultaneously, within 30 days of receipt of the 

bill, the Settling Defendants shall establish an interest bearing 
" 

escrow account in a federally insured bank duly chartered in the 

state of Rhode Island and remit to that escrow account funds 

equivalent to the amount of the contested Future Response Costs 

or oversight costs. The Performing settling Defendants shall 

send to the United states, as provided in section XXVIII (Notices 

and submissions), and the state a copy of the transmittal letter 

and check paying the uncontested Future Response Costs or 

oversight Costs, and a copy. of the correspondence that 

establishes and funds the escrow account, including, but not 

limited to, information containing the identity of the bank and 

bank account under which the escrow account is established as 

well as a bank statement showing the initial. balance of the 

escrow account. Simultaneously with establishment of the escrow 

accoun~,~,t.!!!.. Settling Defendants shall initiate the Dispu~e 

Resolution procedures in Section XXI. If the United States or 

the state prevails in the dispute, within 5 days of the 

resolution of the dispute, the Performing settling Defendants 

shall pay the sums due (with accrued interest) to the United 

States or the State, if State costs are disputed, in the manner 

described in Paragraph 53.a. If the Settling Defendants rprevail 

concerning any portion of the contested costs, the Perfo~ing 
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settling Defendants shall pay that portion of the costs (plus 

associated accrued interest) for which they did not prevail to 

the united states or the state, if state costs are disputed, in 

the manner described in Paragraph 53.a; Performing Settling 

Defendants and Owner Settling Defendants, as appropriate, shall 

be disbursed any balance of the escrow account.· Unless a 

determination is made under this Paragraph in conjunction with 

the Dispute Resolution procedures of section XXI that the 

Settling Defendants are not obligated to pay contested portions 

of the bill, the time for payment of the contested portions of 

the bil,l shall remain the original payment due date and interest 

shall accrue on any unpaid portions of the bill from the original 

payment due date. The dispute resolu.tionprocedures set forth in 

this Paragraph in conjunction with the procedures set forth in 

Section XXI (Dispute Resolution) shall be the exclusive 

mechanisms for resolving disputes regarding'the Performing 

settling Defendants' and OWner Settling Defendants' obligation to 

reimburse the United States and the State for their Future 

Response Costs ~nd ove~~i2ht Costs. 

54. In the event that the payments required by Paragraph 

52.a. are not made within 75 days of the effective date of this 

Settlement ~greement and Consent Decree or the payments required 

by Paragraph 53 are not made within 30 days of the Settling 

Defendants' receipt of the bill, Performing Settling Defend,ants 

and Owner settling Defendants shall pay Interest on the unpaid 

balance at the rate established pursuant to section 107 (a) !of 
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CERCLA, 42 U.S.C. 5 9607. The Interest to be paid on the 

payments required by Paragraph 52.a shall begin to accrue as of 

september 30, 1996. The Interest on Future Response Costs and 

oversight Costs shall begin to accrue on the date of the 

performing settling Defendants' receipt of the bill. Interest 

shall accrue at the rate specified through the date of the 

settling Defendants' payment. The Performing Settling Defendants 

shall pay a one-percent handling charge and a six percent penalty 

charge to the United States Treasury, if the Performing Settling 

Defendants have not paid the full amount required by Paragraph 

52.a. within 90 days of the effective date of the Decree, o~ the 

full amount required by Paragraph 53 within 90 days of Performing 

Settling Defendants' receipt of the bill. The Performing 

Settling Defendants, with respect to payments due pursuant to 

Paragraph 52.a., shall pay a one-percent handling charge and a 

six percent penalty charge to the General Treasurer, State of 

Rhode Island, if the Performing Settling Defendants have not paid 

the full amounts required by such provisions of this Decree 

wi thin 90 days of the !!!..ect!ve "ate of the Decree. The 
----~--------------

Performing Settling Defendants shall also pay such handling and 

penal ty charges to the General Treasurer, State of Rhode I.siland 

if the full amount required by Paragraph 53 is not paid within 90 

days of Performing Settling Defendants' receipt of the bill. 

Payments made under this Paragraph shall be in addition to ,such 
I 

other remedies or sanctions available to Plaintiffs by virtue of 
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Settling Defendants' failure to make timely payments under this 

section. 

XVIII. §upPLEMENTAL ENVIRONMENTAL PROJECTS 

55. As part of the resolution of this matter an 

environmentally beneficial project for the purchase of interests 

in property within or in proximity to the Blackstone River Valley 

National Heritage Corridor shall be implemented in accordance 

with the provisions of Appendix G. The site is located within or 

in proximity to the Blackstone River Valley National Heritage 

corridor. 

XIX. INDEMNIfICATION AND INSURANCE 

56. a. The United States and the State do not assume any 

liability by entering into this aqreement or by virtue of any 

designation of Settling Defendants as EPA's authorized 

representatives under Section 104(e) of CERCLA. Performing 

Settling Oefendants and owner Settling Defendants shall 

indemnify, save and hold harmless the United States, the State, 

and their officials, agents, employees, contractors, 

subcontractors, or representatives for or from any and all claims 
I-------~.. ~- - -~--~ -~-~- .... -. ._.-'-- - .. ~ .. - ~---~----;. ~~-----

or causes of action arising trom, or on account of, negligent or 

wrongful acts or omissions of Settling Defendants, their 

officers, directors, employees, agents, contractors, 

subcontractors, and any. persons acting on their behalf or under 

their control, in carrying out activities pursuant to this 

Settlement Agreement and Consent Decree, including, but not 

limited to, any claims arising from any designation of Settling 
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Defendants as EPA's authorized representative. under Section 

104(e) of CERCLA. FUrther, the Performing Settling Defendant. 

and Owner Settling Defendants agree to pay the United States and 

the State all costs they incur including, but not limited to, 

attorneys fees and other expenses of litigation and settlement 
" 

arising from, or on account of, claims made against the United 

states based on negligent or wrongful acts or omissions of 

Settling Defendants, their officers, directors, employees, 

agents, contractors, subcontractors, and any persons acting on 

their behalf or under their control, in carrying out activities 

pursuant to this Settlement Agreement and Con~ent Decree. 

Neither the United States nor the State shall be held out ~s a 

party to any contract entered into by or on behalf o-L3~tJt],il19.-_~ ___ _ 

Defendants in carrying out acti vi ties pursuant to this Seti'tlement 

Agreement and consent Decree. Neither the Settling Defendants 

nor any such contractor shall be considered an agent of the 

United States or the state. 

b. The United States and the State shall give 

Performing~et~!~,!!~LE~!,endants notice of any claim for whilch the 

United States or State plans to seek indemnification pursuant to 

Paragraph 56.a, and shall consult with Performing Settling 

Defendants prior to settling such claims. 

57. Settling Defendants waive all claims against the/United 

States and the State and their officials, agents, employe,s, 
i 

contractors, subcontractors and representatives for damagt- or 

reimbursement or for set-off of any payments made or to be made 
i 
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to the united stat.s or the state, arising from or on account of 

, . any contract, .qr •••• nt, or arrange.ent between anyone or mora 

of Settling Defendants and any person for performance of Work on 

or relating to the Site, including, but not li.ited to, claims on 

account of construction delays. In addition, Performing Settling 

Defendants shall indemnify and hold harmless the united States 

and the state with respect to any and all claims for damages or 

reimbursement arising from or on account of any contract, 

agreement, or arrangement between anyone or more of Settling 

Defendants and any person for performance of Work on or relating 

to the site, including, but not limited to, claims on account of 

construction delays. 

58. No later than 30 days after lodging of this Settlement 

Agreement and Consent Decree, Performing Settling Defendants 

shall secure, and shall maintain for the duration of this 

Settlement Agreement and Consent Decree comprehensive gener4l 

liability insurance and automobile insurance with limits of one 

(1) million dollars, combined single limit naming as additiqnal 

insured the United States and the State. 

duration of this Settlement Agreement and Consent Decree, 

Performing settling Defendants shall satisfy, or shall ensu~e 

that their contractors or subcontractors satisfy, all applicable 

laws and regulations regarding the provision of worker's 

compensation insurance for all persons performing the Work on 
! 

behalf of Performing settling Defendants in furtherance of ~his 
! 

Settlement Agreement and Consent Decree. No later than 45 days 
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after lodging of this Settlement Agreement and consent Decree, 

performing Settling Defendants shall provide to EPA and the iState 

certificates of such insurance and a copy of each insurance, 

policy. If requested by EPA, Performing Settling Defendant. 

shall resubmit such certificates and copies of policies wit~in 21 

days of such request. If Performing Settling Defendants 
I 

demonstrate by evidence satisfactory to EPA and the State that 

any contractor or subcontractor maintains insurance equivalent to 

that described above, or insurance covering the same risks ~ut in 

a lesser amount, then, with respect to that contractor or 

subcontractor, Performing Settling Defendants need provide qnly 

that portion of the insurance described above which is not 

maintained by the contractor or subcontractor. 

settling Defendants shall submit certificates and copies of 

policies documenting the insurance required by this Settlem.nt 

Agreement and consent Decree within 21 days of any change to the 

source or amount of any component of such insurance. 

xx. FORCE MAJEURE 

, 

Agreement and Consent Decree, is defined as any event arisi.9 

from ~auses beyond the control of the Settling Defendants or of 

any entity controlled by Settling Defendants, including, but not 

limited to, their contractors and subcontractors, that delays or 

prevents or .ay delay or prevent the performance of any I 
obligation under this Settlement Agreement and Consent Decr~. 

despite settling Defendants' best efforts to fulfill the 
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obligation. The requirement that the settling Defendants 

exercise "best efforts to fulfill the obligation" includes ,using 

best efforts to anticipate any potential force majeure event and 

best efforts to address the effects of any potential force 

majeure event (1) as it is occurring and (2) following the 

potential force majeure event, such that the delay is mini.ized 

to the greatest extent possible. "Force Majeure" does not 

include financial inability to complete the Work or a failure to 

attain the Performance Standards. 

60. If any event occurs or has occurred that delays or may 

delay the performance of any obligation under this Settlem$nt 

Agreement and Consent Decree, whether or not caused by a fQrce 

majeure event, the Performing Settling Defendants shall no1;:ify ______ _ 

orally EPA'S project Coordinator or, in his or her absence~ EPA's 

Alternate project Coordinator or, in the event both of EPA~s 

designated representatives are unavailable, the Director of the 

Office of site Remediation and Restoration, EPA Region I, ¥ithin 

48 hours of when Settling Defendants first knew that the etent 

____________ m;ight .. cause a delay. Within 5 d!,l'.~ therea!~!r I Performing! 

Settling Defendants shall provide in writing to EPA and th. 

State: an explanation and description of the reasons for the 
I 

delay; the anticipated duration of the delay; all actions taken 

or to be taken to prevent or minimize the delay; a schedul~ for 

implementation of any measures to be taken to prevent or m~tigate 

the delay or the effect of the delay; the Performing Settl~ng 

Defendants' rationale for attributing such delay to a forc~ 
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majeure event if they intend to assert such a claim; and a 

statement as to whether, in the opinion of the Performing 

settling Defendants, such event may cause or contribute to an 

endangerment to public health, welfare or tbe environment. , The 
I 

Performing Settling Defendants shall include with any noti~e all 

available documentation supporting their claim that the del:ay was 

or will be attributable to a force majeure event. Failure Ito 

comply with the above requirements shall preclude Settling 

Defendants from asserting any claim of force majeure for thiat 

event. Settling Defendants shall be deemed to have notice !of any 

circumstance of which, Settling Defendants, any entity con~rolled , 

by Settling Defendants, or Settling Defendants' contractors knew 

or should have known. 
I 

61. If EPA, after a reasonable opportunity for review _nd 

comment by the State, agrees that the delay or anticipated idelay 

is attributable to a force aajeure event, the time for 
I 

performance of the obligations under this Settlement Agreement 

and Consent Decree that are affected by the force majeure elvent 
i 

will be extended by EPA, after a reasonable opportunity fO~ 
i 
i 

review and comment by the State, for such time as is neces$ary to 

complete those obligations. An extension of the time for 
I 

performance of the obligations affected by the force majeu~e 
i 
I 

event shall not, of itself, extend the time for performance of 

any other obligation. If EPA, after a reasonable opportunity for 

review and comment by the State, does not agree that the d~.'lay or 

anticipated delay has been or will be caused by a force ma~eure 
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event, EPA will notify the Performing Settling Defendants ip 
I 

writing of it. decision. If EPA, after a reasonable opport~nity 
I 

I 

for review and comment by the state, agrees that the delay ~s 

attributable to a force majeure event, EPA will notify the 

Performing settling Defendants in writing of the length of ~he 

extension, if any, for performance of the obligations affec~ed by 

the force majeure event. 

62. If the Settling Defendants elect to invoke the dis~ute 

resolution procedures set forth in Section XXI (Dispute 

Resolution), they shall do so no later than 15 days after r1eceipt 
! 

of EPA's notice. In any such proceeding, Settling Defendaints 

shall have the burden of demonstrating by a preponderance ~f the 

evidence that the delay or antiCipated delay has been or w~ll be __ 

caused by a force majeure event, that the duration of the delay 
I 
I 

or the extension sought was or will be warranted under the i 

circumstances, that best efforts were exercised to avoid a~d 

mitigate the effects of the delay, and that Settling Defe~dants 

complied with the requirements of Paragraphs 59 and 60, 

":': __ ~ .. _____ If __ SErttling_D@f~11~aJ1t:. .. carr'y this burden, the delay at 

i 
abqve. 

I 

is.ue 

shall be deemed not to be a violation by Settling Defenda~ts of 

the affected obligation of this Settlement Agreement and Cdnsent 
I 

Deeree identified to EPA and the Court. I 
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XXI. DISPUTE RESOLUTION 

63. Unle.s otherwise expressly provided for in'this 

Settlement Agreement and consent 

procedures of this section shall 

resolve disputes between EPA and 

Decree, the dispute resolu~ion 
I 

be the exclusive mechanism I to 
i 

settling Defendants arising 
i 

under or with respect to this Settlement Agreement and consent 
I 

Decree. The dispute resolution procedures of this section ,hall 
: 
I also be the exclusive mechanism to resolve disputes betweenithe 
I state and settling Defendants arising under or with respect to 
, 

this settlement Agreement and consent Decree, which dispute$ 
i 

shall be limited to those relating to payment of Past and F~ture 

Response Costs and assessment of stipulated penalties by the 

state. The procedures for resolution of disputes which i~'IJ'a....----- ... ~. 
I 

EPA are governed by Paragraphs 64 through 70. The State may , 

participate in such dispute resol~tion proceedings to the e*tent 

specified in Paragraphs 64 through 70. Disputes between th. 

State and Settling Defendants to which EPA is not a party ate 

governed by Paragraph 71. However, the procedures set fort~ in 

.~llis ~section~_sl1alLl1ot. _app~9~~ ac:;~ion~_t>y_the l,Inited s~ate* or_~~ ___ ~ 

the State to enforce obligations of the Settling Defendants I that 
I 

have not been disputed in accordance with this Section. 

64. Any dispute which arises under or with respect to t~is 

Settlement Agree .... nt and Consent Decree shall in the first I 

instance be the subject of informal good faith negotiations 

between the parties to the dispute. The period for 

negotiations shall not exceed 20 days from the time 

I 

informa, 

the disfute 
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arises, unless it is modified by written agreement of the p~rtie. 
I 

to the dispute. The dispute shall be considered to bave ar~sen 
I 

i 
upon the receipt of the written Notice of Dispute by the ot~er 

parties to the dispute. 

65. In the event that the parti.s cannot resolve a" dispJte by 

informal negotiations under the preceding Paragraph, then the 
I 

position advanced by EPA, after reasonable opportunity for ~eview 
i 

and comment by the state, shall be considered binding unles~, 

within 10 days after the conclusion of the informal negotiation 
i 

period, Settling Defendants invoke the formal dispute resolution 

procedures of this Section by serving on the United States ~nd 

the State a written Statement of Position on the matter in I 

dispute, including, but not limited to, any factual data, 

analysis or opinion supporting that position and any supporting 

documentation relied upon by the Settling Defendants. The 
i 

statement of position shall specify the Settling Defendants'l 
i 

position as to whether formal dispute resolution should pr0geed 

under paragraph 68 or 69. 

__ . 66 ". __ Within ___ fourt~~.!l_.1!!l_days after receip-t of settli,n=9a....r1 __ 
! 

Defendants' Statement of Position, EPA, after reasonable 
I 

opportunity for review and comment by the State, will serve Ion 
i 

Settling Defendants its Statement of Position, including, b~t not 

limited to, any factual data, analysis, or opinion supporti~g 
that position and all supporting documentation relied upon ~y 

! 

EPA. The State may also serve a Statement of position within the 

fourteen-day time limit set forth above in this Paragraph. EPA's 
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i 

statement of Position shall include a statement as to wheth.r 

formal dispute resolution should proceed under Paragraph 6810r 
I 

69. 

67. If there is disagreement between EPA and the Settli~g 
! 

Defendants as to whether dispute resolution .h~~ld proceed rnder 

Paragraph 68 or 69, the parties to the dispute shall follow,the 

procedures set forth in the paragraph determined 

applicable. However, if the settling Defendants 

by EPA to ~e 
I ultimately I 
I 

appeal to the Court to resolve the dispute, the Court shall 

determine which paragraph is applicable in accordance with ~he 
I 

standards of applicability set forth in Paragraphs 68 or 69+ 

68. Formal dispute resolution for disputes pertaining to the 
, . ' selection or adequacy of any response act10n and all other 1 

disputes that are accorded review on the administrative rec.rd 

under applicable principles of administrative law shall be 

d d t h d t f th ' th1'S pararlraPh. con ucte pursuant 0 t e proce ures se or 1n 

For purposes of this Paragraph, the adequacy .of any respons 

action includes, without limitation: (1) the adequacy or . 

appropriateness. of plans, procedures .to imPlement_P1,,!lcS-<-9r! any p ••• _________ _ 

other items requiring approval by EPA under this Settlement' 

Agreement and Consent Decree; and (2) the adequacy of the 

performance of response actions taken pursuant to this 

Settlement Agreement and Consent Decree. Nothing in this 

Settlement Agreement and Consent Decree shall be construed fO 
allow any dispute by Settling Defendants regarding the ROD'f 

provisions. 
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I 

be 
I 

a. An administrative record of the dispute shall 

maintained by EPA and shall contain all state.ents of pc:>si~ion, 
I 

including supporting documentation, submitted pursuant to tihis 

section. Where appropriate, EPA .ay allow submission of 
i 

supplemental statements of position by the Settling Defend~nts, 
EPA or the State. 

I 
b. The Director of the Office of Site Remediation land 

! 

Restoration, EPA Region I, after reasonable opportunity for 

review and comment by the State, will issue a final 

administrative decision resolving the dispute based on the! 
i 

administrative record described in Paragraph 68.a. This d1cision 

shall be binding upon. the Settling Defendants, subject onl~ to 
I 

the right to seek judicial review pursuant to Paragraph 68 c. and 

68.d. 

c. Any administrative decision made by EPA pursua~t to 
I 

Paragraph 68.b. shall be reviewable by this Court, provided that 
I 

a notice of judicial appeal is filed by the Settling Defen,ants 

with the Court and served on all Parties within 10 days ofl 

receipt of EPA's decision. The notice of judicial~ppe~l-~hall 1----------
include a description of the matter in dispute, the effort1 made 

by the Parties to resolve it, the relief requested, and the 

schedule, if any, within which the dispute must be resolve~ to 
I 

ensure orderly implementation of this Settlement Agreement land 

Consent Decree. The United States may file within 30 days a 

response to Settling Defendants' notice of judicial appeal 
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d. In proceedings on any dispute governed by this 

Paragraph, settling Defendants shall have the burden of 

demonstrating that the decision of the Director of the Offi~e of 

site Remediation and Restoration is arbitrary and c~priciou~ or 

otherwise not in accordance with law. Judicial review of E~A'S 

decision shall be on the administrative record compiled pur~uant 

to Paragraph 68.a. I 

69. Formal dispute resolution for disputes that neither 

pertain to the selection or adequacy of any response action nor 

are otherwise accorded review on the administrative record Under 

applicable principles of administrative law, shall be gOVer1ed by 
I 

this Paragraph. 

a. Following receipt of Settling Defendants' statl'ment 

of Position submitted pursuant to Paragraph 65, the Directo of 

the Office of site Remediation and Restoration, EPA Region I, 

after reasonable opportunity for review and comment by the ~tate, 
will issue a final decision resolving the dispute. The 

Director's decision shall be binding on the Settling Defendfnts 

unl~s~, withit:l_J.o .~~ys_~!.-!ec!ipt_of _~he_~~~Asi0!l' the sett~ing 

Defendants file with the Court and serve on the parties a n,tice 
I 

of judicial appeal setting forth the matter in dispute, the I 

efforts made by the parties to resolve it, the relief reqUertedl 

and the schedule, if any, within which the dispute must be . 

resolved to ensure orderly implementation of the Settlement i 

Agreement and Consent Decree. The United States may file w~thin 
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30 days a response to Settling Defendants' notice of judiciall 

appeal. 

b. Notwithstanding Paragraph T of Section I 

(Background) of this Settlement Agreement and Consent Decre" 

judicial review of any dispute governed by this Paragraph shall 
i 

be governed by applicable provisions of law. I 

70. The invocation of formal dispute resolution proceduJes 
I 

under this Section shall not extend, postpone or affect in a,ny 

I 
I way any obligation of the Settling Defendants under this 
i 

Settlement Agreement and Consent Decree not directly in dis~ute, 

unless EPA, after reasonable opportunity for review and co~ent 
I 

by the State, or the C~urt agrees otherwise. Stipulated 

penalties with respect to the disputed matter shall continu1 to 

accrue but payment shall be stayed pending resolution of the 

dispute as provided in Paragraph 80. Notwithstanding the s~ay of 

payment, stipulated penalties shall accrue from the first d~y of 

noncompliance with any applicable provision of this Settlement 

Agreement and consent Decree. In the event that the Settli1g 

_. __ ~e~~ndants do not _pre_y~ iL ~~.the ~J~uted is.!!.1!~_.stipul~j:ed,-+-_______ _ 

penalties shall be assessed and paid as provided in Section IXXII 
(stipulated Penalties). 

71. pisputes Solely between tbe State and settling I 

Defendants. Dispute resolution shall be available to the sJate 

under this Settlement Agreement and Consent Decree only fori 

disputes about failure to pay Past and Future Response cost1 owed 

to the State. Such disputes sball be governed ~n the following 
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manner. The procedures for resolving the disputes mentioned in 

this Paragraph ahall be the same aa provided for in paragr~phs 64 

through 70, except that each reference to EPA ahall read as a 

reference to RIDEN, each reference to the Director of the Office 

of site Remediation and Restoration, EPA Region I, shall be read 

as a reference to Director, RIDEN, each reference to the United 

states shall be read as a reference to the State, and each 

reference to the state shall be read as a reference to the 'United 

states. 

XXII. STIPULATED PENALTIES 

72. Settling Defendants as a group shall be liable for 

stipulated penalties in the amounts set forth in Paragraphs 73 

and 74 to the United States and the State for failure to cQmply 

with the requirements of this Settlement Agreement and Consent 
, 

Decree specified below, unless excused under Section XX (Force 

Majeure) . i The breadth of the stipulated penalties set for~h in 

Paragraphs 73 and 74 reflect the limited nature of the remaining 

work to be performed at the Site. The United States shall 
i 

receive 9~~ __ oL~tipulat~_c!~!"alties received, and the State ahall 
-""--.• "--.-~- I 

receive 10\ of stipulated penalties received. "Compliance"' by 

Settling Defendants shall include completion of the activities 

under this Settlement Agreement and consent Decree or any ~ork 

plan or other plan approved under this Settlement Agreement and 
I 

consent Decree identified below in accordance with all apP1icable 

requirements of law, this Settlement Agreement and Consent I 

Decree, the SOW, and any plans or other documents approved !by EPA 
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pursuant to this Settlement Agreement and Consent Decree anq 

... within the specified time schedules e.tablished by and approved 

under this Settlement Agreement and Consent Decree. 

73. The following stipulated penalties shall be payahleper 

violation per day to the United states and the state for th_ 

Performing settling Defendants' failure to submit a timely Qr 

adequate Remedial Action Report or Completion of Work Report. 

The following stipulated penalties shall also be payable per 

violation per day to the United states and the state for the 

Performing Settling Defendants' and Owner Settling Defendants' 

failure to timely provide access or institutional controls as 

required by Section X hereof (Access and Institutional Controls), 

and the performing Settling Defendants' failure to timely p~rform 

Completion of the Remedial Action, Completion of the Work, 

sampling, or any potential future Work activities pursuant ~o 

section VII of the SOW and failure to timely submit Post Closure 

Operation and Maintenance Reports. 

Penalty Per Violation 
Per Day 

$ 2,000 
$ 3,500 
$10,000 

Period of Noncompliance 

1st through 20th day 
21st through 30th day 
31st day and beyond 

74. The following stipulated penalties shall be payahle'per 

violation per day to the United States and the State for any 

noncompliance except as identified in Paragraph 73: 

Penalty Per Violation 
Per Day 

$1,000 
$2,000 

Period of Noncompliance 

1st through 14th days 
15th day and beyond 

.1 
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75. In the event that EPA or the state a.sumes performance of 

a portion or all of the Work pur.uant to Paragraph 93 of sebtion 

XXIII (Covenants Not to Sue by Plaintiffs), Settling Defendants 

shall be liable for a stipulated penalty in the amount of 

$150,000. 

76. All penalties shall begin to accrue on the day after the 

complete performance is due or the day a violation occurs, .nd 

shall continue to accrue through the final day of the correction 

of the noncompliance or completion of the activity_ However, 

s~ipulated penalties shall not accrue: (1) with respect to a 

deficient submission under Section XII (EPA Approval of Plans), 

during the period, if. any, beginning on the 31st day after tPA's 

receipt of such submission until the date that EPA notifies 

Performing settling Defendants of any deficiency; (2) with 

respect to a decision by the Director of the Office of Site 

Remediation and Restoration, EPA Region 1, under Paragraph ~8 or 

69 of section XXI (Dispute Resolution), during the period, if 

any, beginning on the 21st day after the date that Perforai~q 

settling_ D~_f~nclan:t~_'_;:eplL to EPA' s Statemel"l~ of_~o~i_t_l._· o_n __ it-r ______ _ 
received until the date that the Director issues a final decision 

regarding such dispute; or (3) with respect to judicial review by 
I 

this court of any dispute under Section XXI (Dispute Resolu~ion), 

during the period, if any, beginning on the 31st day after the 

Court's receipt of the final submission regarding the disPufe 

until the date that the court issues a final decision regar~inq 

such dispute. Nothing herein shall prevent the simultaneous 



• • 
87 

accrual of separate penalties for separate violations of thiis 

Settlement Agreement and Con.ent Decree. Notwithstanding any 

other provision of this Section, the United States may, in :fts 

unreviewable discretion, waive any portion of stipulated 

penalties that have accrued pursuant to this Settlement Agr~ement 

and Consent Decree. 

77. Following EPA's determination, after reasonable 

opportunity for review and comment by the State, that Settling 

Defendants have failed to comply with a requirement of this 

Settlement Agreement and Consent Decree, EPA may give Settling 

Defendants written notification of the same and describe the 

noncompliance. EPA and the State may send the Settling 

Defendants a written demand for1:Jlapayment of the penaltiels. 

However, penalties shall accrue as provided in the preceding 

Paragraph regardless of whether EPA, or the state for the 

obligations specified below in Paragraph 81, has notified ~e 

Settling Defendants of a violation. 

78. All penalties owed to the United States and/or the !State 

under this section shall be due and payable within 30 days lof the ----_. " ,q--- - -, ""__ . _~_" __ n"n __ ._" "_~, ._~"____ _ ________ --~ _____ _ 

Settling Defendants' receipt from EPA and/or the State of a 

demand for payment of the penalties, unless Settling Defen~ants 

invoke the Dispute Resolution procedures under Section XXI 

(Dispute Resolution). All payments to the United States Ujder 

this Section shall be paid by certified check made payable to 

"EPA Hazardous Substances Superfund," shall be mailed to E~A 

Region 1, Attn: Superfund Accounting, P.O. Box 360197M, 
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Pittsburgh, PA 15251, and ahall reference the EPA Region an~ 

Site/Spill 10 #01-30. All payments to the State under thisi 

section shall be made payable to "General Treasurer" '(for deposit 

in the Environmental Response Fund) and shall be mailed to 

Director, R1DEM, 9 Hayes Street, Providence, RI 02908. Copies of 

check(s) paid pursuant to this Section, and any accompanyin, 

transmittal letter(s), shall be sent to the United States and/or 

the state as provided in Section XXVIII (Notices and 

Submissions). 

79. The payment of penalties shall not alter in any way 

settling Defendants' obligation to complete the performance;of 
I 

the Work required under this Settlement Agreement and conse~t 

Decree. 

80. Penalties shall continue to accrue as provided in 

Paragraph 76 during any dispute resolution period, but need Inot 
I 

be paid until the following: 

a. If the dispute is resolved by agreement or by a I 

decision of EPA that is not appealed to this Court, accrued: 

penalties determil!ed to be.ow.i.ng shall be paidt()_the U=n=ic.=t=e:.=dl:.--______ _ 

States and the State within 15 days of the agreement or the i 

receipt of EPA's decision or order; 

b. If the dispute is appealed to this Court and the 

United States prevails in Whole or in part, Settling Defend~nts 

shall pay only the a.ount of the accrued penalties deterain~d by 

the Court to be owed to the United States and the State wit1in 60 

I 

-~-----
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days of receipt of the Court's decision or order, except as' 

provided in Subparagraph c below; 

c. If the District Court's decision is appealed by any 

party, Settling Defendants shall pay all accrued penalties 

determined by the District Court to be owing to the United States 

or the State into an interest-bearing escrow account within '60 

days of receipt of the Court's decision or order. Penalties 

shall be paid into this account as they continue to accrue, ,at 

least every 60 days. Within 15 days of receipt of the final 

appellate court decision, the escrow agent shall pay the balance 

of the account to the United States and the State or to Settling 

Defendants to the extent that they prevail. 

81. State -Assessment of Stipulated Penalties. Assessme~t of 

stipulated penalties solely by the State shall be governed ~n the 

following manner. Following the State's determination that, 
, 

Settling Defendants have failed to pay Past Response Costs ~r 

Future Response CO'sts owed to the State as required by section 

XVII (Reimbursement of Response Costs, compensation for Natural 

_____ -=R:.-=-e=-:s;;;.,.;ource Damages and Paym~!I~_of~ Penalty) , __ !he State may giv~ ____ ~~. _____ _ 
i 

Settling Defendants written notification of the same and de.cribe 
I 

the noncompliance. The provisions for liability, assessment and 

payment of the stipulated penalties referenced in this Paragraph 
I 

shall be the same as provided in Paragraphs 76 through 80 oi this 
i 

Section, except that each reference to EPA shall read as a 
I 

" ~, reference to RIDEM, each reference to the United States sha~l be 

read as a reference to the State, and each reference to the State 
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shall be read as a reference to the United states. I The State 
I 

shall receive 90' of the stipulated penalties received pur~uant 

to this paragraph and the united states shall receive 10' qf the 

stipulated penalties received pursuant to this paragraph. 

82. If Settling Defendants fail to pay atipulated penalties 
I 

when due, the United states or the state may institute 

proceedings to collect the penalties owed it/them, as wellas 

interest. Settling Defendants shall pay interest on the unpaid 

balance, which shall begin to accrue on the date of demand :made 

pursuant to Paragraph 78 at the rate established pursuant ~o 

Section 107(a) of CERCLA, 42 U.S.C. S 9607, with respect td the 

United States, and at the same rate with respect to the state. 

83. Nothing in this Settlement Agreement and consent D.cr •• 

shall be construed as prohibiting, altering, or in any way· 

limiting the ability of the United States or the State to ~eek 
i 

any other remedies or sanctions available by virtue of Set~ling 
I 

D~fendants' violation of this Decree or of the statutes an~ 
i 

regulations upon which it is based, including, but not lim~t.d 
, 

to, penalties pursuant to Section 122(1) of CERCLA, and as !to the 

State, pursuant to R.I. G.L. Chapters 23-19.1. Provided, 

however, that the United States and the State shall not seek 
i 

civil penalties pursuant to Section 122(1) of CERCLA for a~y 
I 

violation for Which a stipulated penalty has been collecteq 

hereunder, except in the case of a willful violation of 

Settlement Agreement and Consent Decree. 
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XXIII. COYENANTS NOT TO SUE BY PLAINTIFFS 

84. a. In consideration of the actions that have been: and 

will be performed and the payments that will be made by 

performing settling Defendants and OWner Settling Defendants 

under the terms of the Settlement Agreement and consent Decree, 

and except as specifically provided in Paragraphs 85, 86, 8. and 

89 of this Section, the united states, on behalf of the 

Administrator of EPA, the Secretary of the Interior, and the 

Administrator of the National Oceanic and Atmospheric 

Administration, covenants not to sue or to take other civil or 

administrative action against Performing Settling Defendants and 

Owner settling Defendants pursuant to Sections 106 and 107(.> of 
I 
i 

CERCLA for reimbursement of_.PAStJiesponse Costs, Oversight ¢osts 

and Future Response Costs; compensation for damage to Natural 

Resources under the trusteeship of the Secretary of the Int.rior 
I 

or the Administrator of the National Oceanic and AtmospheriC 

Administration; for implementation of the Remedial Action 

relating to the Site; and for alleged non-compliance with the 
, 

~ ___ . __ ._~K:lilatez:al Administrative Order through the date of the enthr of 
I , 

.~ 
" 

this Settlement Agreement and Consent Decree. In consideration 

of the actions that have been and will be performed and the 

payments that will be made by Performing Settling Defendant. and 
i 

Owner Settling Defendants under the terms of the Settlement! 
I 

Agreement and Consent Decree, and except as specifically pr~vided 
in Paragraphs 88, 89 and 90 of this Section, the state cove~ants 

not to sue or take other civil or administrative action agatnst 
I 

• f 

I 
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Performing Settling Defendants and OWner Settling Defendant~ 

pursuant to Section 107 of CERCLA, and R.I.G.L. Chapters 42~17.1, 

23-19.1 23-18.9, 23-23, 46-12, and 46-13.1, for reimbursement of 

Past Response Costs, Oversight Costs, and Future Response C9stS; 

compensation for damage to Natural Resources under the 

trusteeship of the Director of RIDEM except forqroundwater~ and 

with respect to Landfill & Resource Recovery, Inc., and Truk-Away 

of R.I., Inc. for payment of contempt penalties for violati~ns of 

the State court Order through the date of entry of this 
I 

Settlement Agreement and Consent Decree. Except with respect to 

future liability, these covenants not to sue shall take effect 

upon the receipt by the United States and the State of the I 
: 
I 

payments required by Paragraph 52 of Section XVII (Reimburs~ment 

in Satisfaction of Claims) and Appendix G. With respect to 

future liability, these covenants not to sue shall take eff~ct 
i 

upon certification of Completion of Remedial Action by EPA 

pursuant to Paragraph 48.b. of Section XV (Certification of! 

Completion). These covenants not to sue are conditioned upbn the 

.. _complete and satisfactory performance by Performing Set:t~in,_ 

Defendants and Owner Settling Defendants of their obligatio~s 

under this Settlement Agreement and Consent Decree. These 

covenants not to sue extend only to the Performing Settling 
I 

Defendants and Owner Settling Defendants and do not extend ~o 

other person. I 

any 

b. In consideration of the payments that have bee~ made 

by the Cannons Defendants, and except as specifically prOVifed in 

I 
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Paragraphs 85, 86, 88(a) - (f) and 89 of this Section, the ,United 

states, on behalf of the Administrator of EPA, the secreta~ of 

the Interior, and the Administrator of the National Oceanic and 

Atmospheric Administration, covenants not to sue or to tak~ other 
, 

civil or administrative action against the Cannons Defenda~ts 

pursuant to Section 106 or 107(a} of CERCLA for reimbursem~nt of 

Past Response Costs, Oversight Costs and FUture Response cdsts, 

compensation for damage to Natural Resources under the 

trusteeship of the secretary of the Interior and the 

Administrator of the National Oceanic and Atmospheric 

Administration, and implementation of the Remedial Action 

relating to the site. In consideration of the payments that have 

been made by the Cannons_DeUndal1t.&,_JntLexcept as specifiqally , 
I 

provided in Paragraphs 88(a) - (f), 90 and 91, the State also 

covenants not to sue or take other civil or administrative action 
I 

against the Cannons Defendants pursuant to Section 107 of qERCLA 
i 

and R.I.G.L. Chapters 42-17.1, 23-19 •. 1 23-18.9, 23-23, 46-12 and 

46-13.1 for reimbursement of Past Response Costs, Oversigh~ Costa 
I 
'i 

and Future .~~~ponse Costs, and compensation for damage to Natural 
I 

Resources under the trusteeship of the Director of RIDEM e~cept 

for groundwater. Except with respect to future liability, ithese 

covenants not to sue shall take effect upon entry of this 

Settlement Agreement and Consent Decree by the Court. Wit~ 

respect to future liability, these covenants not to sue shall 

take effect upon Certification of Completion of Remedial A~tion 
by EPA pursuant to Paragraph 48.b. of Section XV (Certific~tion 
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of completion). These covenants not to sue extend only to the 

Cannons Defendants and do not extend to any other person. ~n 

order to induce the Plaintiffs to enter into this settlemenu, J. 

Robert Cannon and J. Scott Cannon each, by their signatures 

hereto, affirms under penalty or perjury, to the best of hi$ 

knowledge and belief, the following: 

(1) J. Robert Cannon and J. Scott Cannon have each 

provided to EPA all information requested in his respective 

possession, custody or control that relates in any way to tbe 

generation, treatment, transportation, storage or disposal of 

materials at or in connection with the Site; 

(2) J. Robert Cannon and J. Scott Cannon have each 

provided EPA with all material information Of which eaCh_is aware 

relating to his finances, assets, and all other matters rel.t~d 

to the Cannons Defendants' resources available to reimburseithe 

Plaintiffs' response costs at the Site; 
I 

(3) The information described in Subparagraphs (1) 

and (2) above is materially true and accurate; and 

_(4) With respect'to the information provided to EPA 

by J. Robert Cannon and J. Scott Cannon as described in 

Subparagraph (2) above, neither J. Robert Cannon nor J. Scott 
i 

Cannon possesses or knows of any other documents or information 
. 

that would suggest that either one has in his possession, c~stody 
! 

or control, other assets, income or any interests at all inl 
i 

property of any kind that could be used to reimburse the EPt 

Hazardous Substances Superfund or the State for response co t. 
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incurred or to be incurred at the site. This aqreeJllent JIlayi be 

voided by the Plaintiffs, and the covenant not to sue qranted by 

the Plaintiffs shall become void and of no effect, in the e~ent 

that the information provided by the Cannons Defendants referred 

to in this Paraqraph is not substantially true, cOJllplete anp 

correct. Any payments made by the Cannons Defendants under! this 

Settlement Agreement and Consent Decree shall be credited against 

any future liabilities that may be imposed pursuant to this, 

paragraph. 

85. United states' Pre-certification reservations. 

Notwithstandinq any other provision of this Settlement Aqre~JIlent 
I 

and Consent Decree, the united States reserves, and this 

Settlement Agreement and Consent Dec~eei5 without.prejudicfe to, 

the right to institute proceedings in this action or in a n~w 

action, or to issue an administrative order seeking to comp.l 

Settling Defendants (1) to perform further response actionsi 

relating to the Site or (2) to reimburse the United States ifor 

additional costs of response if, prior to certification of 

completion of the Remedial Action: 

a. conditions at the Site, previously unknown to 'EPA, 

are discovered, or 

b. information, previously unknown to EPA, is re~eived, 

in whole or in part, i 

and EPA determines, based on these previously unknown cond~tions 
or information toqether with any other relevant informatio~, 
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that the Remedial Action is not protective of human health or the 

environment. 

86. United states' Post-certification reservations. 

Notwithstanding any other provision of this settlement Agreement 

and Consent Decree, the United states reserves, and this 

Settlement Agreement and Consent Decree is Without prejudicie to, 

the right to institute proceedings in this action or in a new 
, 

action, or to issue an administrative order seeking to compel 

settling Defendants (l) to perform further response action~ 

relating' to the Site or (2) to reimburse the United states for 

additional costs of response if, subsequent to certification of 

completion of the Remedial Action: 

a. conditions at the Site, previously unknown toiEPA, 

are discovered after the certification of 

completion, or 
I 

b. information, previously unknown to EPA is rec~ived, 

in Whole or in part, after the certification of 

completion, 

-~--and EPA--Cle.termines, based on these previouS~Yn unknoYlt.~c.Qnd1t..l~nlL. __ _ 

or this information, together with other relevant informat~on, 

that the Remedial Action is not protective of human health or the 

environment. 

87. For purposes of Paragraph 85, the information and ~he 

conditions known to EPA shall include only that informatio~ and 
! 

those conditions set forth in the Record of Decision for tbe 

Site, the administrative record supporting the Record of I 
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Decision, and the information received by EPA pursuant to the 

requirements of the UAO or included in the post-ROD 

administrative record pursuant to the requirements of the NCP up 

to the date of lodging of this Settlement Agreement and Co~sent 

Decree. For purposes of Paragraph 86, the information previously , 

received by and the conditions known to EPA shall include ~nly 

that information and those conditions set forth in the RecQrd of 

Decision, the administrative record supporting the Record of 

Decision, the information received by EPA pursuant to the 

requirements of the UAO or included in the post-ROD 

administrative record pursuant to the requirements of the NCP and 

any information received by EPA pursuant to the requirements of 
I 

this settlement Agreement and consent DeCre&-prior·to 

Certification of Completion of the Remedial Action. 

88. General reservations of rights. The covenants not ito sue 

set forth above do not pertain to any matters other than those 

expressly specified in Paragraph 84. The United states anq the 

State reserve, and this Settlement Agreem.ent and Consent Decree 
I 

is without_prejudice_t.o, all rigbts against Settling Def~p4allt. __ _ 

with respect to all .other matters, including but not limit,d to, 

the following: 
! 

a. claims based on a failure by Settling Defendanls to 

meet a requirement of this Settlement Agreement and con~ent 
Decree; 
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b. liability arising from the past, pre.ent, or fu~ure 

disposal, release, or threat of release of Waste Materia~s 

outside of the Site; 

c. liability .arising from the future disposal of W~ste 

Materials at the Site, other than as provided in the ROD~ the 

Work or otherwise ordered by EPA; 

d. criminal liability; 

e. liability for other violations of federal or state 

law; 

f. liability for costs that the united States may incur 

related to the site but are not within the definition of 

Future Response Costs or oversight costs; 

g. liability, prior to certification of Completion of 

the Remedial Action, for additional response actions tha~ .EPA 

determines are necessary to achieve Performance Standards, but 

that cannot be required pursuant to section VII; and 

h. liability for remediation of groundwater relateb to 

the Site. 

89. Reseryation§ concerning netural resource iniury. 
i 

Notwithstanding any other provision of this Decree, the United 

states and the State, on behalf of any of their respective 
i natural resource trustees, reserve the right to institute I 
I 

proceedings against Performing Settling Defendants and OWner 
I 

Settling Defendants in this action or in a new action seeki~q 

recovery of Natural Resource Damages, based on (1) conditio~s 
I' 

with respect to the Site, unknown to the United States or the 
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state, as appropriate, at the date of lodging of this Decr.e, 
i 

that result in releases of hazardous substances that contribute 

to inj ury to, destruction of, or loss of natural resources,! or 

(2) information received after the date of lodging of this 

Settlement Agreement and consent Decree which indicates th.t 

there is injury to, destruction of, or loss of natural resqurces 

of a type that was unknown, or of a magnitude greater than iwas 

known, to the united States or the State, as appropriate, at the 

date of the lodging of this Settlement Agreement and Consent 

Decree. 

90. ~tate's Pre-certification reservations. 

Notwithstanding any o~her provisions of this Settlement Ag:t1eement 

and Consent Decree, the State, on behalf of the Director o~ 
i 

RIDEM, reserves, and this Settlement Agreement and Consent iDecree 

is without prejudice to, any right jointly with, or separa~ely 

from, the united States to institute proceedings in this adtion 
! 

or in a new action (a) under Section 107 of CERCLA, 42 U.S.iC. S 

9607, or (b) under R.I.C.L. Chapters 42-17.1, and 23-19.1, 
i 
! 

seeking to_ compel al~~oLany~oLt,he_S~~tliD~,~fendants~.JJ.JI to 

perform other response activities or actions at the Site, ~r (2) 
! -

to reimburse the State for additional response costs for r~sponse 
! 

activities or actions at the Site, to the extent that EPA qas 

determined that such activities or actions required under j1) and 

(2) above in this Paragraph will not significantly delay 0 be 

inconsistent with the Remedial Action, if, prior to 

of Completion of the Remedial Action: 

certification 

I 

http:al~~oLany~oLt,he_S~~tliD~,~fendants~.JJ.JI
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a. conditions at the Site, previously unknown to the 

State, are discovered or become known to the State, 

or 

b. information previously unknown to the State is 

received by the State, in whole or in part, 

and the RIDEM Director, or his or her delegate determines, 

pursuant to R.I.G.L. Chapters 42-13.1, and 23-19.1, based on 

these previously unknown conditions or this information t09!ether 

with any other relevant information that the response actiqns 

taken are inadequate to protect the public health or the 

environment. The United States reserves all rights it may have 

under applicable law,. to oppose any determinations made or any 

actions taken, ordered or proposed by the State pursuant-to this 

Paragraph. 

91. state's Post-certification Reservations. 

Notwithstanding any other provision of this Settlement Agr~ement 

and Consent Decree, the State, on behalf of the Director of 

RIDEM, reserves, and this Settlement Agreement and Consent !Decree 

is without prejudice to, the right jOintly with, or separa~ely 

from, the United states to institute proceedings in this action 

or in a new action: (a) under Section 107 of CERCLA, 42 U.~.C. S 

9607, or (b) under R.I.C.L. Chapters 42-13.1, and 23-19.1, : 

seeking to compel all or any of the Settling Defendants (1) to 

perform other response activities or actions at the Site, 4r (2) 

to reimburse the State for additional response costs for r~sponse 
activities or actions at the Site, to the extent that EPA is 

I 
I 

I 
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determined that such activities or actions required under (1) and 

(2) above in this Paragraph will not significantly delay or lbe 

inconsistent with the Remedial Action, if, subsequent to 

certification of completion of Remedial Action: 

a. conditions at the Site, previously unknown to the 

state, are discovered to become known after 

certification of Completion, or 

b. information previously unknown to the State is 

received by the State, in whole or in part, after 

Certification of Completion, 

and the Director of RIDEM, or his or her delegate, determines 

pursuant to R.I.G.L. Chapters 42-17.1, and 23-19.1, based on 

these previously unknown conditions or this information tog~ther 

with any other relevant information, that the response actiQns 

taken are inadequate to protect the public health or the 

environment. The United States re~erves all rights it may nave 

under applicable law, to oppose any determinations made or any 

actions taken, ordered or proposed by the State pursuant to this 

Paragraph. 

92. For purposes of Paragraph 90, the information and tqe 

conditions known to the State shall include only that info~ation 

and those conditions set forth in the Record of Decision for the 
I 

Site, the administrative record supporting the Record of 

Decision, and the information received by EPA pursuant to tJe 

requirements of the UAO or included in the post-ROD 

administrative record pursuant to the requ~rements of the up 
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to the date of the lodging of this Settlement Agreement and 

Consent Decree. For purposes of Paragraph 91, the informat~on 

previously received by and the conditions known to the State 

shall include only that information and those conditions set 

forth in the Record of Decision, the administrative record 

supporting the Record of Decision, the information received by 
, 

EPA pursuant to the requirements of the UAO or included in the 

post-ROD administrative record pursuant to the requirements of 

the NCP and any information received by the State pursuant to the 

requirements of this Settlement Agreement and Consent Decree 

prior to Certification of Completion of the Remedial Action. 

93. In the event EPA determines that Performing Settling 

Defendants and/or Owner Settling Defendants have ceased 

implementation of any portion of the Work, are seriously or 

repeatedly deficient or late in their performance of the Wo~k, or 

are implementing the Work in a manner which may cause an 

endangerment to human health or the environment, EPA may asSume 

the performance of all or any portions of the Work as EPA 

determines necessary. Performing Settling~Defendants~nd/or 
I 

Owner Settling Defendants may inVOke the procedures set forth in 

section XXI (Dispute Resolution) to dispute EPA's determination 

that takeover of the Work is warranted under this Paragraph. 

Such dispute shall be resolved on the administrative recor~. 

costs incurred by the United States in performing the 

pursuant to this Paragraph shall be considered Future 

Work i 

I 
Response 

I 
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costs that Settling Defendants shall pay pursuant to Section XVII 

(Reimbursement of Response Costs) and Appendix G. 

94. Notwithstanding any other provision of this Settlement 

Agreement and Consent Decree, the United states and the state 

retain all authority and reserve all rights to take any and all 

response actions authorized by law. 

XXIV. COVENANTS BY SETTLING DEFENDANTS 

95. Settling Defendants hereby covenant not to sue and agree 

not to assert any claims or causes of action against the United 

States or the State, including any agency, department or 

instrumentality of the United States or the State, with respect 

to the Site or this Settlement Agreement and Consent Decree, 

including, but not limited to, the following: 

a. any direct or indirect claim for reimbursement trom 

the Hazardous Substance Superfund (established pursuant to the 

Internal Revenue Code, 26 U.S.C. S 9507) through CERCLA Sections 

107, 111, 112, 113 or otherwise any other provision oflawi 

b. any direct or indirect claim for reimbursement from 

the Hazardous _Substance,SuperfuncL..( established pursuaDt-t""'o'--"t..,hue"'--__ 

Internal Revenue Code, 26 U.S.C. S 9507) through CERCLA Section 

106(b) (2) except that Performing Settling Defendants and Owner 

Settling Defendants reserve their rights to bring a claim 

pursuant to Section 106(b) (2) of CERCLA should the United states 

issue to the Performing Settling Defendants and OWner Settling 

. Defendants any unilateral administrative order in connection with 
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the site pursuant to section 106 ot CERCLA tor response actions 

not covered by this settlement Agreement and consent Decree; 

c. any claim under CERCLA sections 106, 107 or 113 

related to the Site; 

d. any claims for costs, tees or expenses incurred in 

this action or related to the Site, including claims under 28 

U.S.C. S 2412 (Equal Access to Justice Act), as amended; 

e. any claim under the constitution of the United 

states, the Tucker Act, 28 U.S.C. S 1491, or at common law, 

arising out of or relating to access to, institutional controls 

on or other restrictions on the use or enjoyment of, or response 

activities undertaken. at the Site or at any parcels subject to 

the liens filed by EPA pursuant to section 107 of CERCLA in Book 

128, Page 717 and in Book 128, Page 723 of the Registry of D.eds 

for Providence County, Rhode Island; or 

f. any claims arising out of response activities at the 

Site, including claims based on EPA's and the State's selection 

of responsi actions, oversight of response activities or approval 

of plans for such activities. 

96. The performing Settling Defendants reserve, and this 

Settlement Agreement and Consent Decree is without prejudice to, 

actions against the United States based on negligent actions 

taken directly by the United States (not including oversight or 

approval of the Performing Settling Defendants plans or 

activities) that are brought pursuant to any statute other than 
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CERCLA and for which the waiver of sovereign immunity is found in 

a statute other than CERCLA. 

97. Nothing in this Settlement Agreement and Consent Decree 

shall be deemed to constitute preauthorization of a claim within 

the meaning of section 111 of CERCLA, 42 U.S.C. S 9611, or 40 

C.F.R. S 300.700(d). 

98. a. Upon lodging of this Settlement Agreement and 

Consent Decree, Settling Defendants who are.plaintiffs in the 

civil action captioned Avnet. Inc. v. Amtel. Inc., C.A. 91-0383-8 

(D.R.I.), shall join the United States in seeking a stay of the 

appeal captioned as Avnet. Inc. v. Amtel. Inc., No. 95-1619 (1st 

Cir.), until such time as the Settlement Agreement and Consent 

Decree is entered or otherwise finally acted upon by the Court. 

b. within 5 days after entry of this Settlement 

Agreement and Consent Decree, Settling Defendants who are 

plaintiffs in the civil action captioned Avnet. Inc. v. Amtel. 

Inc., C.A. 91-0383-8 (D.R.I.), shall file Motions to Dismiss, 

with prejudice, such civil action and the associated appeal. 

Each party shall bear its own costs associated with such filings. _____ _ 

Such Settling Defendants who are not plaintiffs in such civil 

action agree not to oppose such motion to dismiss, and further 

agree not to bring any additional claims against the United 
} 

States pursuant to any legal theory or statute, which in any way 

challenges the validity of, or the contribution protection 

afforded the settling parties to, the Administrative Order by 

Consent, U.S. EPA Docket No. 1-91-1032, dated January 30, 1992. 
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c. Within 10 days after lodging of this Settlement 

Agreement and Consent Decree, Landtill & Resource Recovery, Inc. 

and RIDEM agree to file a notice in the State Court regarding the 

lodging of this Settlement Agreement and Consent Decree in the 

form set forth in Appendix F to this Settlement Agreement and 

Consent Decree. Within 10 days after entry ot this Settlement 

Agreement and Consent Decree by the Court, Landfill & Resource 

Recovery, Inc. and RIDEM agree to tile a joint motion to modify 

the State court Order and to dismiss with prejudice the civil 

action captioned Landfill , Resource Recovery, Inc. y. Department 

of Environmental Management of the State of Rhode Island, C.A. 

No. 81-4091 (R.I. Sup •. ct.). Each party shall bear its own costs 

associated with such filings. 

XXVI. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION 

99. Nothing in this Settlement Agreement and Consent Decree 

shall be construed to create any rights in, or grant any cause of 

action to, any person not a party to this Settlement Agreement 

and Consent Decree. The preceding sentence shall not be 

construed to waive or nullify any rights that any person n~o~t~.~--------__ 

signatory to this decree may have under applicable law. Each of 

the Parties expressly reserves any and all rights (including, but 

not limited to, any right to contribution), defenses, claims, 

demands, and causes of action which each party may have with 

respect to any matter, transaction* or occurrence relating in any 

way to the Site against any person not a party hereto, except 

that Settling Defendants agree not to institute proceedings 
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against, or seek contribution or cost recovery of any 'kind from, 

parties to the Administrative Order by Consent in EPA Docket No. 

1-91-1032, dated January 30, 1992. 

100. with regard to claims for contribution against Settling 

Defendants for reimbursement of the United States' and the 

state's Past Response Costs, payment of the United states' and 

the state's Future Response Costs, payment of Oversight costs, 

compensation for damage to Natural Resources under the 

trusteeship of the Secretary of the Interior, and the 

Administrator of the National Oceanic and. Atmospheric 

Administration, and the Director of RIDEN (except groundwater), 

and performance of the Work, the Parties hereto agree that except 

as provided in Paragraph 101 of this Settlement Agreement and 

Consent Decree, Settling Defendants are entitled to such 

protection from contribution actions or claims to the extent 

provided by CERCLA Section 113(f)(2), 42 U.S.C. S 9613(f)(2). 

101. Notwithstanding any other provision of this Settlement 

Agreement and Consent Decree to the contrary, Performing Settling 

Defendants and Owner Settling Defendants reserve, and this. 

Settlement Agreement and Consent Decree is without prejudice to, 

the right to maintain or institute an action or actions either in 

court or in arbitration against the other for any claims arising 

from or associated with the Site or any work relating thereto, 

including without limitation, claims relating to obligations or 

defenses to such obligations under any agreement preyiously 
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entered into between the parties and claims for contribution 

pursuant to Section 113(f){1) of CERCLA. 

102. Settling Defendants Agree that with respect to any suit 

or claim for contribution brought by them for matters related to 

this Settlement Agreement and Consent Decree they will notify the 

United states and the state in writing no later than 60 days 

prior to the initiation of such suit or claim. The obligation to 

provide notice under this Paragraph shall not extend to a suit or 

claim brought by one or more of the Settling Defendants against 

an insurance company seeking coverage for the costs incurred or 

to be incurred pursuant to the UAO or this Settlement Agreement 

and Consent Decree. 

103. Settling Defendants also agree that with respect to any 

suit or claim for contribution brought against them for matters 

related to this Settlement Agreement and Consent Decree they will 

notify in writing the United States and the State within 10 days 

of service of the complaint on them. In addition, Settling 

Defendants shall notify the United States and the State within 10 

days of service or receipt of any Motion for Suamary JudCJ1llElld:.- ... a ..... n .... d~ ___ _ 

within 10 days of receipt of any order from a court setting a 

case for trial. 

104. In any subsequent administrative or judicial proceedinq 

initiated by the United States or the State for injunctive 

relief, recovery of response costs, or other appropriate relief 

relating to the Site, Settling Defendants shall not assert, and 

may not maintain, any defense or claim based upon the principles 



• • 
109 

of waiver, ~ judicata, collateral estoppel, issue preclusion, 

._ claim-splitting, or other defenses based upon any contention that 

the claims raised by the united states or the State in the 

subsequent proceeding were or should have been brought in the 

instant case; provided, however, that nothing in this Paragraph 

affects the enforceability of the covenants not to sue set forth 

in Section XXIII (Covenants Not to Sue by Plaintiffs). 

XXVI. ACCESS TO INFORMATION 

105. Settling Defendants shall make available to Plaintiffs, 

upon request and within a reasonable period of time, copies of 

all documents and information within their possession or ~ontrol 

or that of their contractors or agents relating to activities at 

the site or to the implementation of the UAO or this Settlement 

Agreement and Consent Decree, including, but not limited to, 

sampling, analysis, chain of custody records, manifests, trucking 

logs, receipts, reports, sample traffic routing, correspondence, 

or other documents or information related to the Work. Settling 

Defendants shall also make available to Plaintiffs, for purposes 

- -------of investigation, information gathering, or testimony, their 

employees, agents, or representatives with knowledge of relevant 

facts concerning the performance of the Work. 

106. Settling Defendants may assert business confidentiality 

claims covering part or all of the documents or information 

submitted to Plaintiffs under the UAO or this Settlement 

Agreement and Consent Decree to the extent permitted by and in 

accordance with section 104(e) (7) of CERCLA, .2 U.S.C. S 
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9604(e) (7), and 40 C.F.R. S 2.203(b). Documents or information 

determined to be confidential by EPA will be afforded the 

protection specified in 40 C.F.R. Part 2, Subpart B. If no claim 

of confidentiality accompanies documents or information when they 

are submitted to EPA and the state, or if EPA has notified 

settling Defendants that the documents or information are not 

cQnfidential under the standards of section 104(e) (7) of CERCLA, 

the public may be given access to such documents or information 

without further notice to Settling Defendants. 

a. Settling Defendants may assert that certain 

documents, records and other information are privileged under the 

attorney-client privilege or any other privilege recognized by 

federal law. If Settling Defendants assert such a privilege in 

lieu of providing documents, they shall provide the Plaintiffs 

with the following: (1) the title of the document, record, or 

information; (2) the date of the document, record, or 

information; (3) the name and title of the author of the 

document, record, or information; (4) the name and title of each 

addressee and recipient; (5) a description of the contents-o£-~t~b~.~----__ __ 

document, record, or information; and (6) the privilege asserted 

by Settling Defendants. However, no documents, reports or other 

information created or qenerated pursuant to the requirements of 

the UAO or this Settlement Agreement and Consent Decree shall be 

withheld on the grounds that they are privileged. 

107. No claim of confidentiality shall be made with respect 

to any data, including, but not limited to, all sampling, 
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analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information 

evidencing conditions at or around the site. 

XXVII. RETENTION OF RECORQS 

108. until 10 years after the Settling Defendants' receipt of 

EPA'S notification pursuant to Paragraph 49.b. of section XV 

(Certification of Completion of Work), each Settling Defendant 

shall preserve and retain all original and non-identical copies 

records and documents now in its possession or control or which 

come into its possession or control that relate in any manner'to 

the performance of the UAO or the Work or liability of any person 

for response actions conducted and to be conducted at the Site, 

regardless of any corporate retention policy to the contrary. 

Until 10 years after the Settling Defendants' receipt of EPA's 

notification pursuant to Paragraph 49.b. of section XV 

(Certification of Completion of the Work), Settling Defendants 

shall also instruct their contractors and agents to preserve all 

original and non-identical copies of documents, records, and 

-----inf..ormation of whatever kind, nature or description relating ___ to __ _ 

the performance of the Work. 

109. At the conclusion of this document retention period, 

Settling Defendants shall notify the United states and the state 

in writing at least 90 days prior to the destruction of any such 

records or documents, and, upon request by the United states or 

the state, Settling Defendants shall deliver any such records or 

documents to EPA or the State. Settling Defendants may assert 
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that certain documents, records.and other information are 

privileged under the attorney-client privilege or any other 

privilege recognized by federal law. If settling Defendants 

assert such a privilege, they shall comply with the requirements 

set forth in Paragraph 106. No documents, reports or other 

information created or generated pursuant to the requirements of 

the UAO or this settlement Agreement and consent Decree shall be 

withheld on the grounds that they are privileged. Settling 

Defendants shall retain all documents claimed to be privileged 

for an additional three years or until the final resolution of 

any dispute concerning the claim of privilege, whichever is 

longer. 

110. Each Settling Defendant hereby certifies, individually, 

that it has not altered, mutilated, discarded, destroyed or 

otherwise disposed of any records, documents or other information 

relating to its potential liability regarding the site since 

notification of potential liability by the United States or the 

State or the filing of suit against it regarding the Site and 

- . .t.hat it has fully complied with any and all EPA requests for -'-'-'"---~'-----''' 

information pursuant to Section 104(e) and 122(e) of CERCLA and 

Section 3007 of RCRA. 

XXVIII. NOTICES AND SUBMISSIONS 

111. Whenever, under the terms of this Settlement Agreement 

and Consent Decree, written notice is required to be given or a 

report or other document is required to be sent by one party to 

another, it shall be mailed to the individuals at the addresses 
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specified below, unless those individuals or their successors 

give notice of a change to the other Parties in writing. All 

notices and submissions shall be considered effective upon 

receipt, unless otherwise provided. written notice as specified 

herein shall constitute complete satisfaction of any written 

notice requirement of the Settlement Agreement and Consent Decree 

with respect to the United States, EPA, the State, and the 

settling Defendants, respectively. 

As to the United States: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.s. Department of Justice 
P.O. Box 7611 
Ben Franklin station 
Washington, D.C. 20044 

Re: DOJ # 90-11-2-449B 

'and 

Director 
Office of Site Remediation and Restoration 
United states Environmental Protection Agency 
Region I 
JFK Federal Building 
Boston, MA 02203-2211 

As to EPA: 

Anna F. Krasko 
EPA Remedial Project Manager/L&RR Superfund site 
united States Environmental Protection Agency 
Region I 
JFK Federal Building (HSV-CANS) 
Boston, MA 02203-2211 
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As to the state: 

Warren F. Angell, II 
supervising Engineer 
Division of site Remediation 
RIDEM 
291 Promenade Street 
Providence, RI 02908 

and: 

Claude Cote 
RIDEM 
Office of Legal Services 
235 Promenade Street, 4th 
Providence, RI 02908 

Floor 

As to the Settling Defendants: 

• 
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Settling Defendants' Projec.t Coordinator: 
de Maximis, Inc. 
Attn: Jack McBurney 
186 Center Street, Suite 290 
Clinton, NJ 08809 

Performing Settling Defendants: 
Ropes & Gray 
Attn: Colburn T. Cherney 
1301 K street, R.N. 
Washington, D.C. 20005 

Owner settling Defendants: 
Visconti & Boren, Ltd. 
Attn: Girard R. Visconti 
Dante J. Giammarco 
55 Dorrance street 
Pr.ovidence, RI 02903 

The Cannons Defendants: 
J. Robert Cannons 
1343 Falmouth Road 
Centerville, MA 02632 

.'. 



• 
115 

XXIX. EFFECTIVE DATE 

112. The effective date of this Settlement Agreement and 

Consent Decree shall be the date upon which this Settlement 

Agreement and Consent Decree is entered by the Court, except as 

otherwise provided herein. 
", 

xxx. RETENTION OF JURISDICTION 

113. This Court retains jurisdiction over both the subject 

matter of this Settlement Agreement and Consent Decree and the 

Settling Defendants for the duration of the performance of the 

terms and provisions of this Settlement Agreement and Consent 

Decree for the purpose of enabling any of the Parties to apply to 

the Court at any time.for such further order, direction, and 

relief as may be necessary·~r-appropr-iate for the construction or 

modification of this Settlement Agreement and Consent Decree" or 

to effectuate or enforce compliance with its terms, or to resolve 

disputes in accordance with Section XXI (Dispute Resolution) 

hereof. The Plaintiffs and the Cannons Defendants agree that the 

Cannons Engineering corporation has properly been revived for 

purposes of thiLlawsuit. 

XXXI. APPENDICES 

114. The following appendices are attached to and 

incorporated into this settlement Agreement and Consent Decree: 

"Appendix A" is the ROD. 

"Appendix B" is the sow. 

"Appendix C" is the description and/or map of the Site. 
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"Appendix 0" is the complete list of the Performing Settling 

Defendants. 

"Appendix E" is the complete list of the owner settling 

Defendants. 

"Appendix F" is the form for notification to the state court 

of the lodging of this settlement. 

"Appendix G" is the Payment Procedures and Allocation. 

"Appendix H" is the payment schedule for OVersight Costs. 

ttAppendix I" is the form for Notice of Consent Decree. 

"Appendix J" is the License Agreement. 

"Appendix Kit is the set of descriptions of known property for 

which access and institutional controls are required. 

XXXII. COMMUNITY RELATIONS 

115. If requested by 'EPA, Settling Defendants shall cooperate 

with EPA and the State in providing information regarding the 

Work to the public. If requested by EPA or the State, Settling 

Defendants shall participate in the preparation of such 

information for dissemination to the public and in public 

meetings which may be held or sponsored by EPA or the State to",__~ 

explain activities at or relating to the Site. 

XXXIII. MODIFICATION 

116. Modification to schedules specified in this Settlement 

Agreement and Consent Decree for completion of the Work or 

non-material modifications to the Scope of Work may be made by 

agreement of EPA, after reasonable opportunity for review and 

comment by the State, and the Performing Settling Defendants. 
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All such modifications shall be made in writing and will become 

effective upon filing with the Court by the United states. 

117. No material modifications shall be made to the SOW 

without written notification to and written approval of the 

United states, Performing Settling Defendants, and the Court. 

Prior to providing its approval to any modification, the United 

states will provide the State with a reasonable opportunity to 

review and comment on the proposed modification. SUch 

modifications shall become effective upon approval by the Court. 

In the case of modifications to the sow that would affect 

attainment of Performance Standards required by the Settlement 

Agreement and Consent Decree or the SOW, written notification to 

and approval of the State shall also be required. No material 

modifications to the Settlement Agreement and Consent Decree 

shall be made without written notification to and written 

approval of the United States, the State and Settling Defendants. 

Such modifications shall become effective upon approval by the 

Court. 

118. Nothing inthis.-Decree shall be deemed to alter the 

Court's power to enforce, supervise or approve modifications to 

this Settlement Agreement and Consent Decree. 

XXXIV. LODGING ANP OPPORTUNITY FOR PUBLIC COMMENT 

119. This Settlement Agreement and Consent Decree shall be 

lodged with the Court for a period of not less than thirty (30) 

days for public notice and comment consistent with Section 

122(d) (2) of CERCLA, 42 U.S.C. S 9622(d)(2), and 28 C.F.R. S 
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50.7. The United States reserves the right to withdraw or 

withhold its consent if the comments regarding the Settlement 

Agreement and Consent Decree disclose facts or considerations 

which indicate that the Settlement Agreement and Consent Decree 

is inappropriate, improper, or inadequate. The State may 

withdraw or withhold its consent to the entry of this Settlement 

Agreement and Consent Decree if comments received disclose facts 

or considerations which show that the Settlement Agreement and 

consent Decree violates state law. The United States reserves 

the right to challenge in Court the State's withdrawal from the 

Settlement Agreement and Consent Decree, including the right to 

argue that the requirements of state law have been waived, 

pre-empted or otherwise rendered inapplicable by federa~l law. 

The State reserves the right to oppose the United States' 

position taken in opposition to the proposed withdrawal. In 

addition, in the event of the United States' withdrawal from this 

Settlement Agreement and Consent Decree, the State reserves its 

right to withdraw from this Settlement Agreement and Consent 

Decree-LSettlinq.. Defendants consent to the entry _ of_'tbis _______ ~ 

Settlement Agreement and Consent Decree. 

120. If for any reason the Court should decline to approve 

this settlement Agreement and Consent Decree in the form 

presented, this agreement is voidable at the sole discretion of 

any party and the terms of the agreement may not be used as 

.evidence in any liti9ation between the Parties. 
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xxxv. ~IGNATQRIES/SERYICE 

121. .Each undersigned representative of a Settling Defendant 

to this Settlement Agreement and Consent Decree, the Assistant 

Attorney General for Environment and Natural Resources of the 

Department of Justice, and the' Director of RIDEM certifies that 

he or she is fully authorized to enter into the terms and 

conditions of this Settlement Agreement and Consent Decree and to 

execute and legally bind such party to this document. 

122. Each Settling Defendant hereby agrees not to oppose 

entry of this Settlement Agreement and Consent Decree by this 

Court or to challenge any provision of this Settlement Agreement 

and Consent Decree unless the United States has notified the 

Settling Defendants in writing that it no-longer supports entry 

of the Settlement Agreement and Consent Decree. 

123. Each Settling Defendant!shall identify, on the attached 

signature page, the name, address and telephone number of an 

agent who is authorized to accept service of process by mail on 

behalf of that party with respect to all matters .arising under or 

-relat-ing----to-this Sett.leme.n.t-Aqreement and Consent Decree. 

Settling Defendants hereby agree to accept service in that manner 

and to waive the formal service requirements set forth in Rule 4 

of the Federal Rules of Civil Procedure and any applicable local 
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rules of this Court, including, but not limited to, service of a 

summons. 

SO ORDERED THIS DAY OF _____________ 1 19 

United ·states District Judge 

THE UNDERSIGNED PARTIES enter into this Settlement Agreement and 
Consent Decree in the matter of United States v. Landfill & 
Resource Recovery, Inc., et al., relating to the Landfill & 
Resource Recovery Superfund Site. 

Date: 

Date: ________________ _ 

FOR THE UNITED STATES OF AMERICA 

Lol.S J Shl.ffer 
Assis ant Attorney General 
Environment and .Natural Resources---- __ .... 

Division 
U.S. Department of Justice 
WaS~ington, ~~ ~/530 

; . I ;.-f[LJt ~ /fttb ti') = 
cynthla S. Huber 
Senior Attorney 
Environmental Enforcement Section 
Environment and Natural Resources 

Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
(202) 514-5273 

Sheldon Whitehouse 
United States Attorney 
District of Rhode Island 

Michael Iannotti 
Assistant United States Attorney 
District of Rhode Island 
Westminster Square Building 
10 Dorrance Street 
Providence, RI 02903 
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Unite9 states v. Landfill & Resource Recovery, Inc~ 
Settlement Agreement and Consent Decree Signature Page 

Date: __ 'l41_"l.o----L,\ _q_t. __ 

Date: _Cf:.-l./_3_u---!-1 '1_0 __ 

John P. DeVillars 
Regional Administrator 
u.s. Environmental Protection 

Agency 
Region I 
JFK Federal Building 
Boston, MA 02203-2211 

It .f,/ukd!qL/)r~c.lJ 
Gretchen MuenCh 
Senior Enforcement Counsel 
u.s. Environmental Protection 

Agency 
Reg ion_ 1_ 
JFK Federal Building 
Bos~on, MA 02203-2211 
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United states v. Landfill' Resource Recovery, Inc. 
Settlement Agreement and Consent Decree Signature Page 

Date: ~ 2-3 ttl?, 

FOR THE STATE OF RHODE ISLAND 

- c: /J- " 
-.J~, A~A~ 
R. Timoth, /1 ~ -';'-10 
Director l ':/J ~ ~ I, I / 

Rhode Islan f)J(J/"'1t J't.?- VJ 
Environmel ,/)f)~ ,-

9 Ha~es Stre (~ AI- OI!1,s ... 
Provl.dence,. (J/'-
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1be Undersigned party enters into the Settlement AJreement and Consent Dectee in 

the matter of the United States v. Landfill" Re&oun:e Reeovery, Inc., maline to the 

I..andfil1 " Resource Recovery Superfund Site. 

Witness: Landfill " ~esource Reeovery, Inc. 

By~~ 
Its,.Prcsident 7J 
v,-c:(. 
Date: /0 1",/,6 ,1996 

Agent Authorized to Accept Service on Behalf of Abovo-Signed Party: 

Girard R. Visconti. Esquire 
Visconti & Boren Ltd. 
55 Dorrance Street 
Providence, 1U 02903 
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vv. ~ov ." .................. v •• v" v.v • 

The Unde:nipcd party en-ten into the Settlement Aareement and Consent Decree in 

the matter of the United States v. Landfill &. Resource Recovery, Inc., relating to tho 

Landfill & Resource Recovery Supe:rfund Site. 

Witness: Truk·Away of R.L, Inc. 

Date: Cb/:- 2- , 1996 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Girard R. Visconti, Esquire 
Visconti &. Bon:n Ltd. 
55 Dorrance Street 
Providence. RI 02903 



The Undenipcd party enters into the Sett.lemc:nt Apecment and Consent Decree in 
tho matter of the United StaleS v. Landfill & Resource Recovery, Inc., relating to the 
Landfill &. Resource Recovery Superfund Site. 

Witness: 

~ R. 2--4~ 
Charles S. Wilson 

Date: ----.;;(h;f:;....)~_Z __ , 1996 

Alent Authorized to Accept Service on Behalf of Above-Signed Party: 

Girard R. Visconti. Esquire 
Visconti &. Boren Ltd. 
5S Dorrance Street 
Providence, Rl 02903 
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'Ibe Undersigned party enters into the Settlement A~t ami Consent Decree in 

the matter of the United States v. Landfill &. Resource Recovezy, Inc., relatina to the 
LaAdfill " Resource Recovery Superfund Site. 

Witness: 

Date: {()/2/Tt , 1996 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Girard R. Visconti, Esquire 
Visconti &. Boren Ud. 
55 Dorrance Street 
Providence, RI 02903 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and 
Consent Decree in the matter of United States v. Landfill & 
Resource Recovery, Inc., relating to the Landfill & Resource 
Recovery Superfund Site. 

Date: 

Avnet, Inc. 

David R. Birk 
Senior Vice President 
Avnet, Inc. 
80 Cutter Mill Road 
Great Neck, New York 11021 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party: 

Name: 
Title: 
Address: 

Tel. Number: 

David R. Birk 
Senior Vice President 
Avnet, Inc. 
80 Cutter Mill Road 
Gr~at Neck, New York 11021 
(516) 466-7000 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and 
Consent Decree in the matter of United states v. Landfill & Resource Recovery, 
Inc., relating to the Landfill & Resource Recovery Superfund Site. 

FOR: General Dynamics u,rporjltion 

RDL1-nq'9 I~ 
Daniel s.l;.ta:tJ,~(! r 
Assistant Secre'tary 
75 Eastern Point Road 
Groton,~ 06340 

Agent Authorized to Accept Scrvice on Behalf of Above~signed Party: 

United States Corporation Company 
8-1 State Street 
Boston, MA 021098 
(617) 52..':\-3388 

~--~--~---



• • 
THE UNDERSIGNED PARTY enters into this Settlement Agreement and 
Consent Decree in the matter of The United States v. Landfill & 
Resource Recovery, Inc., relating to the Landfill & Resource 
Recovery Superfund Site. 

For: United Domi~n Industries, Inc. /?[ -

Date: September 11, 1996 

By: ~!I(.~ 
'thomas M. Hoban 
Its Attorney 

Agent Authorized to A::.:::er:;-:. Sen'lee of process on Behalf of 
Above-signed Party: 

7homas M. Hoban 
J..':.':.crney at Law 
3:3 South Main Street, rm. 313 
7~lephone: (603) 643-6906 
Fa=s!mi~e: (603) 643-5922 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and 
Consent Decree in the matter of United States v. Landfill & 
Resource Recovery, Inc., relating to the Landfill & Resource 
Recovery Superfund Site. 

Date: August 30, 1996 

FOR POLAROID CORPORATION */ 

Richard F. deLima 
Vice President, Secretary and 
General Counsel 
549 Technology Square 
Cambridge, MA 02139 

Agent Authorized to Accept Service on Behalf of Above-signed' 
! Party: I 

Sheldon W. Rothstein 
Senlor Corporate Attorney 
575 7e=hnology Square 
Ca~r!dQe, MA 02139 
6:7-386-2793 

*/ A separate Signature page must be signed by each 
corporation, individual or other legal entity that is 
settling with the United States. 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the matter of 
United States v. Landfill & Resource Recovery, Inc., relating to the Landfill ct Resource Recovery 
Superfund Site. 

FOR: 

Date: ________ _ 

B . Sirota 
Secretary 
CCL CUSTOM MANUFACTURING, INC. 
6133 North River Road, Suite 800 
Rosemont. Illinois 600 18 
USA 

Agent Authorized to Accept Service on Behalf of Above-signed Pany: 

Bohdan I. Simla 
CCL Industries Inc. 
lOS Gordon Baker Road 
Wdlowdalt. Ontario 
Canada M2H 3 PI 

leI. (416) 756-8500 

CtOCCL-Iadusuies. ,IlKr· 

lOS Gordon Baker Road 
W,UOVodale. Ontario 
Canada M2H 3P1 
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CONFIDENTIAL: FOR SETILEMENT PURPOSES ONLY 

mE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the 
matter of United States v. Landfill & Resource Recovery, Inc. relating to the Landfill & 
Resource Recovery Superfund Site. 

Date: September 13, 1996 

FOR ST ANLEY-BOSTITCH, INC. 

Stephen S. Weddle 
Secretary 
1000 Stanley Drive 
New Britain, CT 06053 

Agent Authorized to Accept Service on Behalf of Above-signed Party: 

Name: 
Address: 

Tel. No. 

The Corpor:uion.Trust Co. 
Corporation Trust Center 
1209 Oranpc Street 
Wilmington. DE J 980 J 
(302) 658·758 J ,7583 
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THE UNDERSIGNED PARTY enters into this Settlement Apeement aDd Consent Decree in the 

. 'matter of United States v. Landfill & Resource Recover, Inc., relating to the Landfill & Resource 
Recovery Superfund Site. 

CORNING INCORPORATED 

c ~.i> c:S ... ~ ... s. 
David G. Lyons . 
Engineering Manager 
Environmental and Engineering 

Services 

Agent Authorized to Accept Service on Behal f of Above-signed Party: 

Name: 
Title: 
Address: 
Telephone: 

Colburn T. Cherne,. Esq. 

Ropes" Cra,. 1301 It St •• lIII. VasbiDaton. DC 20005 

(202) 626=3900 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement 
and Consent Decree in the matter of United States v. 
Landfill & Resource Recovery, Inc., relating to the Landfill 
& Resource Recovery Superfund Site. 

Date: September 16, 1996 

For The Dexter Corporation 

Name: Bruce H. Beatt 
Title: Vice President, General Counsel & Secreta 
Address: One Elm Street 

Windsor LocKs, CT 06096 
Tel.: (860) 292-7601 

Agent Authorized to Accept Service on Behalf of Above
signed Party: 

Name: c/o C T Corporation 
Title: 
Address: One COIIII1ercial Plaza 

Hartford, CT 06103 

Tel. Number: (860) 724-9044 
---'----------

*/ A separate signature page must be signed by each 
corporation individual or other legal entity that is 
settling with the United States. 

dxlrcds1.doc 
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DRAFT - 8/26/96 124 
CONFTIDENTIAL: FOR SETTLEMENT PURPOSES ONLY 

TIlE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the 
matter of United States v. Landfill & Resource Recovery, Inc., relating to the Landfill & Resource 
Recovery Superfund Site. 

FOR Waste Management of Massachusetts, Inc. 
(Goditt & Boyer, Inc.) 

Date: September 16, 1996 Slepftlit; ~ 
Authorized Agent 
Waste Management, Inc. 
4 libeny Lane West 
Hampton. NH 03842 
Phone 603-929-3490 
Fax 603·929-3152 

Agent Authorized to Accept Service on Behalf of Above-signed Pany: 

Name: 
Title 
Address. 

Phone 

Michael Brennan. EsqUire 
Group Environmental Counsel 
Waste Management. Inc 
Three Greenwood Square~'-"" . 
3329 Street Road 
Bensalem. PA 19020 
215-633-2450 

~A separate signature page must be signed by each corporation, individual or other .legal entity 
that is settling with the United States 
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DRAFT - 8/26/96 124 
CO~E~: FOR SETTLEMENT PURPOSES ONLY 

THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in the 
matter of United States v. Landfill & Resource Recovery, Inc., relating to the Landfill & Resource 
Recovery Superfund Site. 

FOR Clean Harbors of Braintree, Inc., 
formerly known as Recycling Industries, Inc. 

Date: September 16, 1996 StePh~ -e-a-== 
Authorized Agent ( 
Waste Management, Inc. 
4 Libeny Lane West 
Hampton. NH 03842 
Phone 603-929-3490 
Fax 603-929-3152 

Agent Authorized to Accept Sel"\ice on Behalf of Above-signed Pany: 

Name: 
Title: 
Address: 

Phone: 

Michael Brennan. EsqUIre 
Group Environmental C ounscl 
Waste Management. Inc 
Three Greenwood Square 
3329 Street Road - . 
Bensalem. PA J 9O:!0 
215-633-2450 

--- ---------- ---------

~A separate signature page must be signed by each corporation, individual or other legal entity 
that is settling with the United States 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consent Decree in 
the matter of United States v. Landfill & Resource Recovery, Inc., relating to the Landfill" 
Resource Recovery Superfund Site . 

Date: 9/1y,./zt: 

FOR BOSTON EDISON COMPANY 

Senior Vice President 
Boston Edison Company 
800 Boylston Street 
Boston, MA 02199 

Agent Authorized to Accept Service on Behalf of Above-signed Party: 

'~-~&me;;~ ........ J~yN;Ste\o'eR5.Esq. "~.~-- .. 
Title: Senior Counsel 
Address: Boston Edison Company. 800 Boylston St., Boston, MA02199 
Tel. No.: (617) 424·3955 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and 
Consent Decree in the matter of United States v. Landfill & 
Resource Recovery, Inc., relating to the Landfill & Resource 
Recovery Superfund Site. . 

Date: 

(~'\IFOR bL11\J COPPoAA1"~M~,ANY' INC. / 

q):1..0 /lIb"': (L&w... ~ 
Name 
TiT' 1 e D \('(E Lf')R J GIVV f R t) AI M 6'VTr:t L 

Address R,.6Mt:-O t ATIt),J 

9 '-to \ M A- 6--1 C.1l L VI ew' 
c.\-;lOt-'rrANOO"A

J 
TN 3i'1-1.J 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party: 

Name: Jerry RoDecker, Esq. 
Title: 

-~-Addtefss:--BUsch & EppeDberzer 
100 North Broadway. Suite 1300 
St. Louis, NO 63102 

Tel. Number: 314-622-0634 
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TIlE UNDERSIGNED PARTY enters into this Settlement Agreement and Consenst Decree in 

thematter of United Sttes v. Landfill & Resource Recover, Inc., relating to the Landfill & 

Resource Recovery Superfund Site. 

~-v '9QI Date: ~ I t. ......J II :... U 
I 

J. Scott Cannon, 

~---r-'-.. 
-==:::::::...... \ 

~~--~~~~~~~~~--
J. ott Cannon. - - - - --'> 

1343 Falmouth Road 
Cente~e,~ 02632 
(508) 775-1489 

Agent Authorized to Accept Service on Behalf of Above-signed Party: 

Name: 
Address: 

J. Scott Cannon 
1343 falmouth Road 
Centerville, MA 02632 
(508) 775 __ J48~_, ____ .. _~ ..... __ .... _ .. _ 
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THE UNDERSIGNED PARTY enters into this Settlement Agreement and Consenst Decree in , 

the matter of United SUes v. landfIll & Resource Recover, Inc., relating to the Landfill & 

Resource Recovery Superfund Site. 

J. Robert Cannon, 

obert Cannon 
1343 Falmouth R 
Centerville, MA 02632 
(508) 775-1489 

Agent Authorized to Accept Service on Behalf of Above-signed Party: 

Name: 
Address: 

J. Roben Cannon 
1343 Falmouth Road 
CenterviHe, MA 02632 
(508) 775-1489 
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APPENDIX G 

PAYMENT PROCEDURES AND ALLOCATION 

1. Except as provided in Paragraph 2.A of this Appendix G, 

within 75 days of the effective date of this Settlement Agreement 

and Consent Decree, Performing settling Defendants and OWner 

settling Defendants jointly shall: . 
-

A. Pay to the United States $675,000, plus Interest, in 

reimbursement of Past Response Costs, by Electronic Funds 

transfer ("EFT" or wire transfer) to the u.s. Department of 

Justice lockbox bank, referencing the U.S.A.O. file number, the 

EPA Region and Site/Spill ID 101-30, and DOJ case number 

90-11-2-449-B. Payment shall be made in accordance with 

instructions provided by the United states to the Performing 

Settling Defendants after lodging of the Settlement Agreement and 

consent Decree. Payment by EFT must be received at the DOJ 

lockbox bank by 4:00 P.M. (Eastern Time) to be credited on that 

day. Performing Settling Defendants shall send written notice of 

the EFT(s) to the United States as specified in Section XXVIII 

(Notices and submissions) and to the Regional Hearing Clerk, EPA 

Region I, J.F.K. Federal Building, Boston, MA 02203. Interest on 

all payments under this Appendix G shall begin to accrue as of 

September 30, 1996. 

B. Pay to the State $200,000, plus Interest. Payment shall 

include: (1) any remaining funds in the trust fund that has been 

established pursuant to State court order in connection with 

Landfill & Resource Recovery. Inc. v. Department of Environmental 

L&RR SETTLEMENT ACREEMENT AND CONSENT DECREE: APPENDIX C 
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Managemant of the State of Rhode Illand, C.A. No. 81-4091 (R.I. 

Sup. ct.), and that are released to the stat. from the trust fund 

pursuant to the actions required by Paragraph 98.c of-the 

Settlement Agreement and Consent Decreei plus (2) a certified 

check or checks for the difference between the amount, if any, 

that is released to the State from the trust fund pursuant to the 

actions required by Paragraph 98.c of the Settlement Agreement 

and Consent Decree and the sum of $200,000 plus Interest made 

payable to "General Treasurer" (for deposit in the Environmental 

Response FUnd), in reimbursement of Past Response Costs incurred 

by the State. The Performing Settling Defendants shall send the 

certified check(s) to Office of the Director, RIDEN, 235 

Promenade Street, Provide~ce, RI 02908. 

C. Pay to the, Uni ted __ ~tta't~s; __ $4 00 , 000, plus Interest in 

satisfaction of the United states' claim for civil penalties, 

pursuant to CERCLA Section 106(b)'(l), for the Performing Sett.ling 

Defendants' and Owner Settling Defendants' alleged noncompliance 

with the Unilateral Administrative Order through the date of 

lodging of this Settlement Agreement and Consent Decree. Such' 

payment shall be made in the form of a certified check or checks 

made payable to "EPA Hazardous Substances Superfund" and 

referencing the EPA Region and Site/spill 10 # 01-30, and DOJ 

case number 90-11-2-4498. The Performing Settling Defendants 

shall forward the certified check(s) to EPA Region I, Attn: 

-'~-----" 

Superfund Accounting, P.O. Box 360197M, Pittsburgh, PA 15251 and 

shall send copies of the check and transmittal letter to the 

L&RR SETTLEMENT AGREEKINT AND CONSENT DECREE: APPEllDIX C 
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United state. as .pecified in Section XXVIII (Notices and 

Submi •• ions). 

D. Pay to-the united states $200,000, plus Interest for 

Natural Resource Damages, in the form of a certified check made 

payable to "U.S. Department of the Interior" and referencing 

Account Number 14X5198, OOJ number 90-11-2-449B, the USAO number, 

and the name of the Site, the Landfill, Resource Recovery, Inc. 

site. The Performing Settling Defendants and the owner Settling 

Defendants shall forward the certified check by certified mail, 

return receipt requested to: 

with a copy to: 

Chief, Division of Finance 
u.S. Fish and Wildlife Service 
4401 North Fairfax Drive 
Arlington, VA 22203 

Mark Barash 
Office of the Regional Solicitor 
u.S. Department of Interior 
One Gateway Center, Suite 612 
Newton Corner, MA 02158-2868 

and shall reference that the payment is for Natural Resource 

Damages for resources under the trusteeship of the Department of 

Interior ("DOl") and the State of Rhode Island with respect to 

the·L&R.'R Site (except groundwater). 
...... - .-"""""""::"----;:-.:--------1 

Copies of the check paid 

pursuant to this subparagraph and any accompanying transmittal 

letter shall be sent to the United States and the State of Rhode 

Island as provided in Section XXVIII(Notices and Submittals). 

DOl shall hold the funds recovered for Natural Resource 

Damages in an interest bearing account in its Natural Resource 

Damage Assessment and Restoration Fund, and such monies together 
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with all interest accrued thereon shall only be spent for 

restoration and to reimburse past trustee assessment costs 

associated with the site which expenditures shall be made in 

conformity with the provisions and procedures set forth in a 

Memorandum of Agreement to be entered into between DOl and the 

state of Rhode Island. 

2. supplemental Environmental project ("SEP") 

A. In accordance with section XVIII of the Settlement 

Agreement and consent Decree, a supplemental environmental 

project shall be performed that is comprised of acquisition of 

title to real property and/or conservation easements on real . 

property in Rhode Island and located within or relating to the 

Blackstone River Valley National Heritage Corridor ("Corridor"). 

Performing Settling Defendants and. Owner_Settling Defendants 

shall implement this SEP through funding an escrow account to 

finance the acquisition of appropriate interests in real 

property. On or before January 7, 1997, Performing Settling 

Defendants and Owner Settling Defendants shall place into an 

interest bearing escrow account (the "Escrow"), $525,000 plus 

Interest. The funds deposited in the Escrow and all interest 

earned on such funds shall be used after entry solely to acquire 

real property and conservation easements on real property in 

Rhode Island exclusively for the purposes of: creating new 

wetlands; protecting or enhancing existing wetlands; or 

protecting, restoring and improving wildlife habitat area 

involving wetlands within or relating to the Corridor consistent 
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with the objectives, values and purposes of the Blackstone River 

Valley Heritage Corridor Commission Act ("Act"), P.L. 99-647, 100 

stat. 3625, Section XVIII of the Settlement Agreement-and Consent 

Decree and this Paragraph 2 ~f Appendix G. Upon the written 

approval of the United states througb the Department of Justice, 

Performing settling Defendants shall disburse Escrow monies in 

the approved amounts to the Rhode Island Department of 

Environmental Management's ("RIDEM") Division of Planning and 

Development to acquire the real property and/or conservation 

easements on real property consistent with this Appendix G. 

other than for failure to timely fund the Escrow or to timely 

disburse funds from the Escrow, the settling Defendants shall not 

be liable for stipulated penalties in connection with Paragraph 

2.A, 2.B and 2.C of this Appendix G. 

B. It is the expectation that: (1) within 90 days of entry 

of the Settlement Agreement and Consent Decree, title to a 

portion of the certain parcel of real property of approximately 

38 acres known as the Lonsdale Drive-In located in Lincoln, Rhode 

Island will be acquired by and conveyed to the State of Rhode 

Island by R!~through its Division of Planning and Development 

and (2) conservation easements will be placed on such land. If: 

(1) EPA, DOl and RIDEM determine that acquisition of interests in 

the Lonsdale Drive-In property cannot be accomplished for a 

financially reasonable purchase price; (2) EPA, DOl, and RIDEN 

otherwise agree that such property should not be purchased; (3) 

or if any funds remain in the Escrow after the purchase of 
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inter.sts in the Lonsdale Drive-In property, then upon approval 

of EPA and DOl, ~DEN through its Division of Planning and 

.-. Development, shall purchase interests in other real property 

and/or conservation easements on real property located in the 

Corridor ("alternate environmental projects") from the list 

attached hereto as Attachment 1 until the full amount of the 
'. 

Escrow has been expended. RIDEN shall provide written monthly 

reports on the progress of implementing the SEP to the Department 

of Justice and EPA at the addresses set forth in section XXVIII 

of the Settlement Agreement and Consent Decree and to DOl at the 

address set forth in Paragraph 1.0 of this Appendix G. Such 

reports shall be submitted on or before the tenth day of each 

calendar month beginning the month after entry. The state shall 

use good faith efforts to complete the_~requirements of thisSEP 

within twelve months of entry of the Settlement Agreement and 

consent Decree. 

C. The State of Rhode Island shall ensure that any 

property interests, including conservation easements, acquired 

pursuant to this SEP shall be aaintained in perpetuity in a 

manner consistent with the objectives of the Act and the 

Settlement Agreement and Consent Decree.· The state will hold 

title to such property interests; the State may transfer such 

interests to another public or private non-profit entity, but 

only if such entity agrees in writing to maintain the interest in 

a manner consistent with the objectives of the Act and the 

Settlement Agreement and consent Decree and the deed(s) 
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transferring such interests provides for such conditions 

established on the us. of the property and only after written 

approval of EPA and DOl of the transfer and the content of sUOh 

daad(s). 

D. The Performing Settling Defendants and OWner Settling 

Defendants certify that the payment of the funds to the Escrow 

and implementation of the SEP is not required under any state, 

local or federal law, regulation or order and that the SEP is not 

to be implemented pursuant to the terms of another consent decree 

or agreement to which the Performing Settling Defendants and 

Owner Settling Defendants are parties. The Performing Settling 

Defendants and OWner Settling Defendants further certify that 

they have not agreed to undertake or receive credit for 

undertaking, and are not presently negotiating to -undertake_the 

SEP described in this Appendix G and Section XVIII of the 

Settlement Agreement and consent Decree in any other enforcement 

action. 

E. performing Settling Defendants and OWner Settling 

Defendants agree that any public or private statements, oral or 

written, making reference to the SEP required under the 

settlement Agreement and Consent Decree shall include the 

following language: "This project was undertaken in connection 

with the settlement of a civil action brought by the United 

states on behalf of the United States Environmental Protection 

Agency." 
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APPENDIX G 

ATTACHMENT 1 

List of alternative parcels: 

Location Acreage 

* North Smithfield approx. 
Slateraville, near 10,000 sq. 
Main street/Rte. 5 

* Lincoln 21 acre. 
Limerock area 

* Lincoln 125 acres 
Lime~ock area 

* Lincoln 25 acres 
Limerock area 

Plat/Lot 

pax:t of 4/34A 
ft. 

24/40 

24/3 

24/85 

* other parcels approved by RIDEM, EPA and DOl 


