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CONSENT JUDGMENT

These are three (3) related civil actions arising from the alleged contamination of the surface water,
Sediments, and other natural resources of the Saginaw River and Saginaw Bay (the "Consolidated Actions").
Plaintiffs are Frank J. Kelley, Attorney General of the State, ex rel, MDEQ, and Russell J.‘Harding, Director,
MDEQ, the United States, on behalf of the Federal Trustees, and the Tribal Trustee. Plaintiffs seek to recover
Natural Resource Damages caused by the alleged injuries to the natural resources of the Saginaw River and
Saginaw Bay pursuant to CERCLA. The State also seeks recovery purshant to CERCLA of Response Costs

caused by the alleged contamination and recovery under various provisions of NREPA.

Defendants in all three (3) Consolidated Ac_tiohs are GM, Bay City, and Saginaw. The complaints in -
the Consolidated Actions allege that four (4) GM Facilities, the Bay City POTW, the Middlegrounds Island
Landfill, and the Saginaw POTW released PCBs into the Saginaw River and Saginaw Bay. The four (4) GM
Facilities identified in the complaint are the GM Powertrain Plant located in Bay City, Michigan ("GMPT Bay
City"), the GM Saginaw Metal Castings Operations Foundry and former GM Nodular Iron Foundry (the "GM
Foundries") located adjacent to each other along the Saginaw River in Saginaw, Michigan, and the GM
Saginaw Malleable Iron Foundry located in Saginaw, Michigan ("GM Saginaw Malleable”). The State filed a
prior similar action in Ingham County Circuit Court on June 29, 1994, against Defendants, being Civil Action
No. 94-77853-CE (the "State Action").

In one (1) of the three (3) Consolidated Actions, the United States has also sued MDOT alleging that
certain activities by MDOT in connection with the Assessment Area and the CDF have also resulted in
contamination in the Assessment Area, injury to natural resources, and the incurrence of Natural Resource

Damages.

Defendants and MDOT contend that COE took actions or failed to take actions that caused or
substantially-contributed to injuries to natural resources and resulting Natural Resource Damages or caused
Response Costs to be incurred as alleged in the complaints in the Consolidated Actions. Defendants also
allege that the State and MDOT took actions or failed to take actions that caused or substantially contributed
to injuries to natural resources and resulting Natural Resource Damages or caused Response Costs to be
incurred as alleged in the complaints in the Coﬁsolidated Actions. On December 23, 1994, Defendaﬁts filed
a verified complaint in the Court of Claims for the State of Michigan, Civil Action No. 94-15623-CM, asserting
such claims against the State, MDNR (a predecessor of MDEQ), MDOT, the Natural Resources Commission,
and the Director of MDNR (the "Court of Claims Action").



On February 15, 1995, the ingham County Circuit Court, by a stipulation and order in the State Action,
provided for a dismissal of the Court of Claims Action and the treatment of the complaint in the Court of Claims
Actionas a counter_claim in the State Action as against the original plaintiffs in the State Action and as a third
party action against all other defendants named in the Court of Claims Action. Simultaneously herewith, an
order for dismissal with prejudice and without costs has been entered in thé State Action and the Court of
Claims Action to resolve the claims asserted therein in a manner consistent with the provisions of this Consent

Judgment.

This is a settlement to address Natural Resource Damages; however, provisions relating to other
federal authorities have been included. Although USEPA has not performed a remedial investigation or a
feasibility study of the Assessment Area, and has not Selected a remedy for the Aésessment Area within the
meani'ng of Section 121 of CERCLA, 42 U.S.C. § 9621, the United States, on behalf of USEPA, has agreed
to provide certain covenants in this Consent Judgment. USEPA recognizes that implementation of the
dredging under this Consent Judgment will facilitate the recovery of natural resources, and, therefore, that this

settlement is in the public interest.

Nothing in this Consent Judgment shall constitute or be construed as an admission by any Party of:
(a) liability with respect to any issue dealt with in this Consent Judgment or any matter alleged in the
complaints in the Consolidated Actions, the State Action, or the Court of Claims Action; or (b) any factual
allegations or legal conclusions stated or implied in the Consolidated Actions, the State Action, or the Court
of Claims Action. This Consent Judgment settles and resolves disputed claims. This Consent Judgment may -
not be used by any person not a Party as evidence or for any other purpose, nor may it be used in any other
action by any Party or among any Parties. The preceding sentence shall not apply to an action by a Party to
enforce the terms of this Consent Judgment, to establish the existence of a right of action or defense by a
Party under this Consent Judgment, or to an action regarding the May 1975 Agreement. The entry of this
Consent Judgment shall not be construed as an acknowledgment by Defendants, MDOT or COE that any
release or threatened release of Hazardous Substances into the Assessment Area constitutes an imminent

and substantial endangerment to the public health, safety, or welfare, or to the environment.

In order to effectuate and enhance the prospects for the settlement of the claims asserted in the
Consolidated Actions, the State Action and the Court of Claims Action, and to evidence the Parties' good faith,
in February, 1997, certain of the Parties, excluding MDOT, entered into the Agreement in Principle pursuant
to which Defendants agreed to undertake certain early actions to enable restoration of natural resources.
These early actions included evaluation and acquisition of title to lands to be conveyed.to the Federal Trustees
and the State under Paragraphs 7.2 and 7.3 and the advancement of $230,000 through USFWS to COE for
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the ‘cost of design of the dredging to be performed by the Trustees under Section VIIi. Pursuant to an
Amendment to the Agreement in Principle, in November, 1998, an additional Thirty Thousand Dollars
($30,000.00) was advanced on behalf of Defendants through USFWS to COE for the cost of design of the
dredging to be performed by the Trustees under Section VIIl. Defendants hav‘e also completed the early
actions required under the Agreement in Principle and, through September 30, 1997 (and including the
additional $30,000 paid subsequently as referenced in the preceding sentence), Defendants represent that
they have expended Six Million Seven Hundred Eighty-Seven Thousand Five Hundred Ninety-Nine and
04/100 Dollars ($6,787,599.04) in undertaking such actions under the Agreement in Principle.

In order to effectuate and enhance the prospects for settliement of the claims in the Consolidated
Actions, the State Action and the Court of Claims Action, MDOT has undertaken certain actions to facilitate
restoration of natural resources. MDOT has expended through July 25, 1997, Five Hundred Forty-Oné
Thousand Seven Hundred Fifty-Four and 86/100 Dollars ($541,754.86) in Response Costs with respect to
remediation at the Zilwaukee Bridge Facility. MDOT has also expended Five Thousand Four Hundred Eighty-
Six and 89/100 Dollars ($5,486.89) in Phase | environmental assessment costs for lands to be conveyed

under Paragraphs 7.2 and 7.3.

The Parties agree, and this Court finds by entering this Consent Judgment, that the dredging and
restoration activities and other activities performed or to be performed by Defendants or MDOT or with funds
provided by Defendants under or in connection with this Consent Judgment constitute appropriate actions to '
protect and restore the natural resources alleged to have been injured by Defendants in the State Action and
by Defendants and MDOT in the Consolidated Actions. The Parties further agree, and this Court finds by
entering this Consent Judgment, that this Consent Judgment is fair, was negotiated in good faith, expedites
restoration of naturai resources and achievement of other CERCLA and NREPA goals, avoids litigation, is
reasonable, and is in the public interest. Except for stipulated penalties which may beiassessed under Section
XXIII, all payments made and activities and obligations performed by Defendants and MDOT as required by
this Consent Judgment are for reimbursement of Response Costs or compensation for alleged Natural
Resource Damages or are otherwise compensatory in nature, and no amounts or obligations are being paid

for or performed in respect of, nor are they in lieu of, fines or penalties under any applicable law.

Before the taking of any testimony, and without this Consent Judgment constituting an admission of .
any of the factual or legal allegations in the Consolidated Actions, the State Action, or the Court of Claims

Action, or as evidence of the same, and upon the consent of the Parties, by their attorneys,



IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

l. JURISDICTION

1.1 Consent to Jurisdiction. This Court has jurisdiction over the subject matter of these actions
pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9607 and 9613(b). This Court has pérsonal
jurisdiction over Defendants and MDOT. Solely for the purposes of this Consent Judgment and the complaints
in the Consolidated Actions, Defendants and MDOT waive all objections and defenses that they may have
to jurisdiction of this Court or to venue in this District. Nothing in this Consent Judgment shall be construed
to create or authorize any cause of action or waiver of sovereign immunity or immunity under the Eleventh

Amendment to the United States Constitution which does not otherwise exist.

1.2 Continuing Jurisdiction. The Court shall have and retain Jurisdiction over the Parties and the
subject matter of these actions to enforce this Consent Judgment and to resolve disputes arising under this

Consent Judgment, including those that may be necessary for its construction, execution, or implementation.
Il. PARTIES BOUND

21 Scope. This Consent Judgment shall apply to and be binding upon the Parties and their
respective successors and assigns to the extent provided in this Consent Judgment. No change or changes
in the ownership or corporate status of GM, Bay City, or Saginaw shall in any way alter Defendants'
responsibilities under this Consent Judgment. Defendants shall provide a copy of this Consent Judgment to
all contractors, subcontractors, laboratories, and consultants retained by them to conduct any portion of the

~Work to be performed after the entry of this Consent Judgment within fourteen (14) days after the latter of
either the entry of this Consent Judgment or the date of such retention. Notwithstanding the terms of any
contract, Defendants and MDOT are responsible for compliance with their respective obligations under this
Consent Judgment and for ensuring that their employees, agents, contractors, subcontractors, laboratories,
and consultants perform all Work and their respective obligations in conformance with the terms and

conditions of this Consent Judgment.

22 Nature of Obligations. Except as provided in Paragraphs 7.9(c) and (e) and 7.11 as to which
the respective Defendants named therein shall be severally liable as provided therein, and except with respect

. to the obligations under Section Xl (Access), Section XV (Record Retention) and Paragraph 31.9 (Facility
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investigations), which obligations shall be . deemed several, but not joint, obligations of each Defendant,
Defendants shall be jointly and severally liable for the performance of the other obligations under this Consent
Judgment and, except for stipulated penalties in respect of violations of the several obligations of Paragraphs
7.9(c) and (e) and 7.11, Section XlI, Section XV, and Paragraph 31.9, as to which the respective Defendants
named therein or subject thereto shall be severally liable, for stipulated penalties arising from violations of this ‘

Consent Judgment.

2.3 Parties Bound. The undersigned representatives of Defendants, MDOT, the State, and the
Tribal Trustee, and the Assistant Attorney General for Environment and Natural Resources of DOJ who
represents the United States, certify that they are authorized to execute this Consent Judgment and legally

bind the Parties they represent to it.
Hi. STATEMENT OF PURPOSE

In entering into this Consent Judgment, the mutual objectives of the Parties are, in accordance with
CERCLA and NREPA, to restore, replace, or acquire the equivalent of natural resources that Plaintiffs allege
were injuréd by Defendants, including: (a) to facilitate dredging and disposal of contaminated Sediment and
related investigations in the Saginaw River near Bay City in accordance with Section VIII; (b) to conduct
certain restoration projects as compensation for alleged Natural Resource Damages as more fully set forth
in Section VII; (c) to reimburse certain Response Costs and Natural Resourcé Damage assessment costs of
Plaintiffs in accordance with Section XXII; (d) to provide funding to accomplish certain of these purposes as
provided in Section VI; and (e) subject to the reopener and reservation provisions of Sections XXIV, XXV,
XXVII, XXVII, XXIX, XXX, XXXI and XXXIV, to resolve the civil liability of the Parties as alleged in the

Consolidated Actions, this Consent Judgment, the State Action, and the Court of Claims Action.

IV. RESPONSE ACTIONS AT FACILITIES




The Parties recognize that Defendants may agree or have agreed in other orders or judgments to
remediate and reduce sources of Hazardous Substances to the Assessment Area at certain of the Facilities.
Defendants intend to continue this process in accordance with said orders and judgments, and this Consent
Judgment contemplates that this remediation and source reduction shall occur, but only under such other
orders and judgmeﬁts and not this Consent Judgment. Except as to Natural Resource Damages, the Parties
expressly acknowledge that this Consent Judgment is not intended to affect the Response Actions or other
activities taken or to be taken at the Facilities unqer any circumstances. These Response Actions include,

but are not necessarily limited to, the following ongoing activities as set forth in:

(a) A Consent Judgment entered into among the State, GM, Bay City and others, dated June 1,
1998, as amended on October 6, 1998, being Docket No. 98-3513-CEB, in the Bay County, Michigan Circuit
Court, pursuant to which the defendants therein have agreed to: (i) undertake an interim response action with
respect to the Middlegrounds Island Landfill Facility located in Bay City, Michigan; and (ii) perform a site-wide
Remedial Investigation and Feasibility Study ("RI/FS") and develop and submit to MDEQ a Remedial Action
Plan (“RAP”) for remedial action, if any, that may be selected pursuant to NREPA Part 201, as amended;

(b) A Consent Judgment entered into between the State and Bay City, dated June 2, 1998, being
Docket No. 98-3514-CE-5, in the Bay County, Michigan Circuit Court, pursuént to which Bay City will
undertake certain actions to return the Bay City POTW to compliance with its NPDES permit pursuant to
NREPA Part 31 and other requirements; '

(¢) - An Administrative Order issued by USEPA Region V to GM, dated June 2, 1995, being
USEPA Docket No. V-W-003-95, for the GM Foundries and the former GM Chevy Parts Plant Facilities
located on Veteran's Memorial Parkway and Washington Avenue in Saginaw, Michigan, under the authority
of Section 3008(h) of RCRA, 42 U.S.C. § 6928(h), which requires an investigation to characterize the nature
and extent of releases or potential releases of hazardous waste, including hazardous constituents, if any, from

those Facilities;



(d) A Consent Judgment entered into between the State and GM with respect to the GMPT Bay
City Facility, dated December 14, 1992, being Docket No. 92-3740-CE, in the Bay County, Michigan Circuit
Court, pursuant to which GM has agreed to: (i) conduct a remedial investigation to determine the nature and
extent, if any, of releases or threatened releases of hazardous substances at the GMPT Bay City Facility; (ii)
conduct a feasibility study to evaluate and select appropriate remedial alternatives, if any are necessary, for
the Facility; (iii) develop and implement a RAP for any remedial action whi;:h might be selected; and (iv)
undertake certain actions designed to ensure the coﬁsistent compliance of discharges of storm, noncontact
cooling, process, and sanitary wastewaters with applicable requiremehts, as sét forth under NREPA (the
"GMPT Consent Judgment"); and

(e) A Consent Judgment entered into amdng the State, GM and Waste Management, Inc., in part -
with respect to the GM Saginaw Malleable Facility, dated March 16, 1998, being Docket No. 98-22686-CE-2,
in the Saginaw County, Michigan Circuit Court, pursuant to which GM has agreed to: (i) conduct an RI/FS to
determine the nature and extent, if any, of releases or threatened releases of hazardous substances at the
Saginaw Malleable Facility and evaluate and select appropriate remedial alternatives, if any are necessary,
for the Saginaw Malleable Facility; and (ii) develop.and implement a RAP for any remedial action which might

be selected.

With respect to the property to be conveyed by GM to Bay City under Paragraph 7.9(a), the Parties
acknowledge that a remedial action has been performed thereon by GM as set forth in a draft RAP submitted
to the State on June 19, 1998.

V. DEFINITIONS
5.1 "Additional Covered Matters” shall have the meaning set forth in Paragraph 30.2.

) 5.2 "Agreementin Principle” means that certain Agreement in Principle entered into among the
United States, including the Federal Trustees, COE and USEPA, the Tribal Trustee, the State (but not MDOT)
and'Defendants, and signed by the last signatory thereto on February 28, 1997, and as amended in
November, 1998, pursuant to which Defendants agreed to undertake certain actions, including early actions

to enable restoration of natural resources as described therein prior to the entry of this Consent Judgment.

5.3 "Applicable Governing Authority” means: (a) the Trustees for any Submission that

Defendants are required to submit to the Trustees for approval pursuant to this Consent Judgment; (b) the
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Trustees for any dispute regarding a matter arising under any provision of this Consent Judgment except
Sections XXXI or XXXIV; (c) USEPA or other applicable Response Action Agency for any Submission that
is required to be submitted for approval pursuant to, or for any dispute regarding a matter arising under,
Section XXXI; (d) USEPA or other applicable Response Action Agency for any Submission that the State is
required to submit for approval pursuant to, or for any dispute regarding al matter arising under, Section

XXXIV, except Paragraph 34.8; and (e) the Federal Trustees for any Submission that the State submits for

approval pursuant to, or for any dispute regarding a matter arising under, Paragraph 34.8.

5.4 "Area of the Exceedance" means an area within the Covenant Area, horizontally bounded by
Sediment equal to or exceeding the PCB Covenant Level, whether such Sediment is located at the Sediment
.surface or at depth. Within this area, the Area of Exceedance shall extend verﬁcally to the Bottom of the
Sediment. The Area of the Exceedance may include some sample results within its boundaries of less than
11 ppm PCBs.

5.5 "Assessment Area" means the entire Saginaw River extending from the head of the Saginaw
River at the confluence of the Shiawassee and Tittabawassee Rivers to the mouth of the Saginaw River at
Bay City and all of the Saginaw Bay from the mouth of the Saginaw River to its interface with open Lake Huron
at an imaginary line drawn between Au Sable Point and Point Aux Barques, including the CDF. The Saginaw
River is 22 miles long. Saginaw Bay covers 1,143 square miles. The Assessment Area includes all of the
Saginaw River and Saginaw Bay surface waters. In addition, the Assessment Area includes the following,
below the OHWM of the relevant water body: Sediment, lands underlying the surface waters, and shores;
provided, however, that the Assessment Area shall not include any part of a Facility. The Assessment Area
also includes injured natural resources that:

(a) inhabit or feed in the Assessment Area; or

(b) - are ecologically dependent, through trophic or other relationships or mechanisms, on
resources in the Assessment Area v

to the extent that such injured resources sustained injury as a result of exposure to or in the Assessment Area.

5.6 "Bay City" means the City of Bay City, a Michigan municipal corporation, with offices at 301
Washington Avenue, Bay City, Michigan 48708.

57 “Bay City POTW" means the sewage treatment plant and collection system, including, but

not limited to, all related sewers and pipes, interceptors, detention or retention ponds or basins, ash ponds,

incinerators, outlets, equipment, land, pumping stations and combined sewer overflows, operated by Bay City
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for the purpose of collection or treatment of domestic sewage and industrial waste prior to discharge to the

Saginaw River.

5.8 "Bottom of Sediment” shall be determined in the field by the depth achieved from a two (2)
inch diameter steel gravity coring device with a blunt end which has been driven into the Sediment by applying

a force of at least one hundred (100) pounds, but not more than five hundred (500) pounds.

5.9 “CDF Agreement” means that certain agreement entered into between COE and USEPA,
attached as Appendix O.

510 "CERCLA" means the Comprehensive Environmental Response, Compensation and Liability
Act, 42 U.S.C. § 9601 et seq., as amended.

5.11  “COE" means the United States Department of Army Corps of Engineers and any successor
department or agency. ‘

512  "COE Covered Matters” shall have the meaning set forth in Paragraph 24.2.

513 "COE-Response Action Agency Covered Matters” shall have the meaning set forth in
Paragraph 31.3. '

514  “COE-State Covered Matters” shall have the meaning set fort‘h in Paragraph 27.1.

5.15  "Confined Disposal Facility” or "CDF" means the facility located in Saginaw Bay and currently
operated by COE pursuant to 33 U.S.C. § 1293a and that certain "Agreement Between the United States of
America and the State of Michigan Acting Through the Michigan State Department of Natural Resources for
Local Cooperation at Bay County, Michigan,” dated May 6, 1975, by and between the State and the United
States and attached as Appendix Q (the “May 1975 Agreement”).

5.16  "Consent Judgment" means this Consent Judgment and any appendix hereto, including any
future modifications thereof, and any reports, plans, specifications and schedules incorporated into and .

enforceable in accordance with this Consent Judgment.

5.17  "Corrective Action" means any action that may be required under Sections 3004(u) or 3008(h)
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of RCRA, 42 U.S.C. §§ 6924(u) or 6928(h), or as defined in Section 11102(3) of NREPA, M.C.L.
§ 324.11102(3), and as may be required under Part 111 of NREPA.

5.18  "Court of Claims Action" means that certain civil action commenced on December 23, 1994,
in the Court of Claims for the State of Michigan by Defendants against the State, MDOT and others, being Civil
Action No. 94-15623-CM.

5.19 "Covenant Area" means the Sediment in the Saginaw River and Saginaw Bay below the
OHWM. The Saginaw River, for purposes of this definition, extends from the head of the Saginaw River at
the confluence of the Shiawassee and Tittabawassee Rivers to the mouth of the Saginaw River at Bay City.
The Saginaw Bay, for purposes of this definition, extends from the mouth of the Saginaw River to its interface
with open Lake Huron at an imaginary line drawn between Au Sable Point and Point Aux Barques. The
Saginaw River is 22 miles long. Saginaw Bay covers 1,143 square miles. The Covenant Area does not

include the CDF, any Facility, or any Sediment in such areas.
520 "Covered Matters" shall have the meaning set forth in Paragraph 24.1.

521 "CWA" means the Federal Water Pollution Control Act, 33 U.S.C. § 1251 et seq., as

amended.

522  "Day" shall mean a calendar day unless expressly stated to be a working day. "Working Day"
shall mean a day other than a Saturday, Sunday, or Federal or State holiday. In computing any period of time
under this Consent Judgment, where the last day falls on a Saturday, Sunday, or Federal or State holiday,
the period shall run until the close of business of the next Working Day.

523 "Defendants" means GM, Bay City, and Saginaw.

5.24 "DOI" means the United States Department of the Interior, a department of the United States,

and any successor department or agency.

5.25 "DOI Fund" means the DOI Natural Resource Damages Assessment and Restoration Fund
referenced in Paragraph 6.1-and Appendix B.

5.26  "DOJ" means the United States Department of Justice, a department of the United States,
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and any successor department or agency..

5.27  "Dredge Area" means the areas of the Saginaw River to be dredged by the Trustees under

Section VIII with funds provided by Defendants under Section VI and as shown in the Dredge Plan.

5.28  "Dredging Contractor" means the entity or person that shall perform the dredging and disposal

of Sediment in accordance with Section Vill and the Dredge Plan.

5.29  "Dredge Plan" means the plans and procedures for conducting the dredging and disposal of
Sediment from the Dredge Area under Section VIII and which identifies the Dredge Area. The Dredge Plan

is attached as Appendix A.

5.30 "Exceedance of the PCB Covenant Level" or "exceeding the PCB Covenant Level" means
any PCBs in Sediment in the Covenant Area equal to or exceeding the PCB Covenant Level, i.e., at a level
of 11 ppm PCB or greater. '

5.31  "Facility" or "Facilities" means, as the context may require, any one or more of the facilities
set forth on Appendix C. Except at the GMPT Bay City Facility, a Facility includes areas reasonably
necessary for Response Actions to prevent releases from that Facility into the environment; provided,
however, that a Facility shall not extend offshore into the aquatic environmenf a distance of more than twenty
(20) feet from the OHWM at the point where the Response Action is necessary. With respect to the GMPT
Bay City Facility, the Facility includes the "perimeter banks area" which is defined in Paragraph 18(c) of the
GMPT Consent Judgment as follows: "The perimeter banks area is the strip of land approximately five (5)
acres in size, located outside the deep soil mixing wall surrounding the MSA [machine storage area] and the
LA [lagoon area]. The perimeter banks area consists of the higher of either the river bottom or the land above
the low water (chart) datum level which is at an elevation of 577.5 feet above sea level (International Great
Lakes Datum, 1985, Coordinating Committee on Great Lakes Basin Hydraulic and Hydrologic Data, January
1992)."

5.32  '"Federal Trustees" means any department, agency, division, or instrumentality of the United
States with authority now or in the future to act as a trustee for natural resources in the Aésessment Area, or
that is entitled to recover Natural Resource Damages with respect thereto, including, but not limited to, DOI,
including USFWS, and the United States Department of Commerce, including the National Oceanic and

Atmospheric Administration, and any successor departments or agencies, and which also may have
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Response Action authority under Executive Order 12580 (Jan. 23, 1987), as amended, including by Executive
Order 13016 (August 28, 1996), but excluding COE. '

533 "GM"means General Motors Corporation, a Delaware corporation, with its principal office at
3044 W. Grand Boulevard, Detroit, Michigan 48202.

5.34  "Hazardous Substance" means any substance defined as such under Section 101(14) of
| CERCLA, 42 U.S.C. § 9601(14), Section 20101(t) of NREPA, M.C.L. § 324.20101(t), or Section 3(g) of the
former Michigan Environmental Response Act, M.C.L. § 299.603(p) (codified as M.C.L. § 324.20101(n) and
effective on March 30, 1995, through and includi'ng June 4, 1995); a "pollutant” or "contaminant" within the
meaning of Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); any injurious substance, sediment, polluting
material, sewage, Sediment, waste, effluent, critical material or other material or substance subject to Part 31
of NREPA ("Water Resources Protection”), M.C.L. § 324.3101 et seq.; or "toxic pollutant’ within the meaning
of Section 502 of the CWA, 33 U.S.C. § 1362.

5.35 ‘Interest" shall mean interest at the rate specified for interest on investments of the Hazardous
Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of the United States Code,
compounded on October First (1%) of each year, in accordance with Section 107(a)(4) of CERCLA, 42 U.S.C.
§ 9607(a)(4).

5.36  "Matters Addressed" as used in Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and
Section 20129(3) of Part 201 of NREPA, M.C.L. § 324.20129(3), shall have the meaning set forth in
Paragraphs 32.1 and 32.2. ' .

5.37 "MDEQ" means the Michigan Department of Environmental Quality, the governmental
department of the State created by Executive Order 1995-18 issued by Michigan Governor John Engler and
any successor department or agency.

5.38 "MDNR" means the Michigan Department of Natural Resources, the governmental
department of the State created by Executive Order 1991-31 issued by Governor John Engler and as
reorganized under Executive Order 1995-18 issued by Governor John Engler and any successor department

or agency.

5.39 "MDOT" means the Michigan Department of Transportation, a governmental department of
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the State, and includes the Michigan Transportation Commission and MDOT's director, as established under
the authority of Michigan Const. 1963, Art. 5, § 2, and M.C.L. § 16.450 et seq., and any successor department

or agency.

540 "NREPA" means the Natural Resources and Environmental Protection Act, M.C.L. § 324.101

et seq., as amended.

5.41  "Natural Resource Damages" means any and all civil relief recoverable under federal, state,
tribal, or common law by the State, the United States, or the Tribal Trustee in their respective capacities as
trustee or owner of any natural resources for any injury to, destruction of, or loss, impairment or diminution
in value of any natural resources arising from or relafing to a release or threatened release of a Hazardous"
Substance into the environment, including, but not limited to, costs of assessment, costs of restoration,
rehabilitation, or replacement of injured natural resources or acquisition of equivalent resources, and
compensation for loss, injury, impairment, destruction or diminution in value of natural resources, whether
temporary or permanent, including, but not limited to, loss, diminution or impairment of use value, loss,
diminution or impairment of nonuse or passive use value, and loss, diminution or impairment of any other
value of natural resources. By way of example, Natural Resource Damages shall include, but not be limited
to, "damages" as defined in Section 101(6) of CERCLA, 42 U.S.C. § 9601(6); those damages described in
Section 20126(2)(c) of NREPA, M.C.L. § 324.20126(2)(c)-(repealed), which was in effect on and prior to
March 1, 1995 and saved by Section 20104 of NREPA, M.C.L. § 324.20104; and those which may be
recoverable under or described in Section 311(f) of the CWA; Section 1002(b)(2) of the Oil Pollution Act, 33
U.S.C. § 2702(b)(2); Section 3115(2) of NREPA, M.C.L. § 324.3115(2); Section 5530(3) of NREPA, M.C.L.
§ 324.5530(3); Section 11151(9) of NREPA, M.C.L. § 324.11151(9); Section 11546(3) of NREPA, M.C.L. §
324.11546(3), Section 12115(1) of NREPA, M.C.L. § 324.12115(1); Sections 20126a(1)(c) and (4) of NREPA,
- M.C.L. §§ 324.20126a(1) and (4); and Section 20137(1)(c) of NREPA, M.C.L. § 324.20137(1)(c).

For burposes of this Consent Judgment only, and without any admission by Defendants as to the
characterization and recoverability of such relief by the United States under Paragraph 24.9 or otherwise,
Natural Resource Damages shall also include any and all civil relief which may be or could have been sought
by the United States on behalf of COE regarding dredging and disposal activities associated with Sediment
from the Assessment Area shown to contain Hazardous Substances or the ownership, operation,
maintenance, use,. or condition of the CDF. Such claims include, but are not limited. to, cleims for
reimbursement of Sediment dredging or disposal costs associated with Sediment from the Assessment Area
shown to contain Hazardous Substances, and CDF construction, operation, management, remediation or

closure costs. Such claims shall also include claims for Sediment dredging, management or disposal costs
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incurred after the entry of this Consent Judgment to the extent such costs were incurred under or as a result

of this Consent Judgment.

542 "OHWM" means the ordinary high water mark of the Saginaw River and the Saginaw Bay,
as the case may be, and shall be the line between upland and bottomland tﬁat persists through successive
changes in water levels, below which the presence and action of the water is so common or recurrent that the
character of the land is marked distinctly from the upland and is apparent in the soil itself, the configuration

of the surface of the soil, and the vegetation.

543  "Party" or "Parties" means, as the context may require, any one or more of Plaintiffs, COE,
: Defendants, and MDOT.

544  "PCB Covenant Level" shall mean an 11 ppm concentration of PCBs in Sediment in the
Covenant Area. This PCB Covenant Level is a site-specific, statistically-based level, which may indicate the
presence of a PCB hot-spot in the vicinity of a sample. The PCB Covenant Level does not constitute a human
healith, welfare or ecological standard of protection, but has been determined by USEPA to be appropriate for
the covenants provided in Section XXXI, considering factors, including, but not limited to, the distribution of
PCB-contaminated Sediment throughout the Covenant Area, costs related to removal of PCB-contaminated
Sediment in the Covenant Area, current technology, and USEPA's knowiedge regarding the effect of PCBs

on human health and the environment.
545 "Plaintiffs" means the State, the United States (excluding COE), and the Tribal Trustee.

546  "Polychlorinated Biphenyls” or "PCBs" shall have the meaning set forth in 40 C.F.R. § 761.3
(1997).

547 "RCRA"means the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq., as

amended.

548 "Response Action” or "Response Actions" means Corrective Action or any other activity
covered by CERCLA's definition of “remove" or "removal,” 42 U.S.C. § 9601(23), "remedy" or "remedial,”
42 U.S.C. § 9601(24), or "response," 42 U.S.C. § 9601(25), or “Response Activity” as defined in
Section 20101(ee) of NREPA, M.C.L. § 324.20101(ee), whether or not such activity is undertaken under
CERCLA, NREPA, RCRA, or other federal, state, tribal, or common law.
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. 549  "Response Action Agency" or "Response Action Agencies" shall mean, as the context may
require, USEPA, USCG, and any other department, agency, division or instrumentality of the United States
with authority now or in the future to undertake or require Response Actions within the Covenant Area or at,

on or within the CDF or which is or may be entitied to recover Response Costs in connection therewith, but

excluding the Federal Trustees and COE.

5.50  “Response Action Agency Covered Matters” shall have the meaning set forth in Paragraph
31.2. ' '

551 "Response Costs" means any cost recoverable under Section 107 of CERCLA, 42 U.S.C.
§ 9607, those costs falling within the definition at Section 20101(ff) of NREPA, M.C.L. § 324.20101(ff), or any
cost which may be recoverable under any applicable law or the common law in connection with any Response

Action.

5.52  "Restoration Account" means the interest-bearing court registry account created under

Paragraph 6.2 and Appendix D.

5.53  "Saginaw" means the City of Saginaw, a Michigan municipal corporation, with offices at 1315

South Wéshin'gton Avenue, Saginaw, Michigan 48601,

5.54  "Saginaw POTW' means the sewage treatment plant and collection system, including, but
not limited to, all related sewers and pipes, interceptors, detention or retention ponds or basins, ash ponds,
incinerators, outlets, equipment, land, pumping stations and combined sewer overflows, operated by Saginaw
for the purpose of collection or treatment of domestic sewage and industrial waste prior to discharge to the

- Saginaw River.

5.55  "Sediment" shall mean soils, sand, organic matter, and/or minerals that wash from the land

and accumulate on the bottom of a water body.

5.56  "SFO Agreement" means the Support for Others Program Agreement that will be entered into
among the Trustees and COE pursuant to COE's Support for Others Program, attached as Appendix L.

5.57  "State” means the State of Michigan and all of its departments, agencies, divisions and

instrumentalities.
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5.58 "State Action" means the civil action commenced on June 29, 1994 by the State against
Defendants in Ingham County Circuit Court, being Civil Action No. 94-77853-CE.

5.59 "State Covered Matters" shall have the meaning set forth in Paragraph 25.1.
5.60 "Submission" means any plan, report or other document required to be delivered by the
Defendants or the State to the Trustees, Federal Trustees or any Response Action Agency in accordance with

this Consent Judgment.

5.61 "Tribal Resources" means natural resources of the Tribal Trustee in the Assessment Area
secured by treaty with the United States. '

562 "Tribal Trustee" means the Saginaw Chippewa Indian Tribe of Michigan, a

federally-recognized tribe.

5.63 "Trustees" shall mean, on behalf of the United States, DOI; the Tribal Trustee; on behalf of
the State, the Director of MDEQ and the Attorney General of the State.

564 "United States” means the United States of America, including all of its departments,

agencies, divisions and instrumentalities.

565 "USCG" means the United States Coast Guard, an agency of the United States within the

Department of Transportation, and any successor department or agency.

- 566  "USEPA"means the United States Environmental Protection Agency, an agency of the United

States, and any successor department or agency.

5.67 "USFWS" means the United States Fish and Wildlife Service, an agency of the United States

within the DOI, and any successor department or agency.

5.68 "Work" means all activities performed or to be performed by Defendants or MDOT, as the
case may be, under Section VIl.

569 "Ziwaukee Bridge Facility" means the MDOT lands contaminated by PCBs in and around the
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MDOT M-13 Ramps which was a former Saginaw landfill, including, but not limited to, lands located east of
the west limited access right-of-way line of the Zilwaukee Bridge ramps, as more fully described in Appendix
C.

5.70  Other Definitions. In addition to the definitions of terms set forth in Paragraphs 5.1 through
5.69, terms defined elsewhere in the text of and used throughout this Consent Judgment shali have the
meaning ascribed to them in such text. “All other terms used in this Consent Judgment (whether or not
capitalized as used herein) which are defined in NREPA,. CERCLA, and the CWA, and which are not otherwise
defined in this Consent Judgment, shall have the same meaning as in NREPA, CERCLA; and the CWA, and

their implementing regulations.
5.71  Captions and Headings. The captions and headings contained in this Consent Judgment
have been inserted for convenience of reference only and shall not be used for the interpretation of any

provision of this Consent Judgment.

VI. FUNDING OF DREDGING AND RESTORATION ACTIVITIES

6.1 - Dredging Funds. Within seven (7) days after receiving actual notice of the entry of this

Consent Judgment from the United States, Defendants shall pay Ten Million Six Hundred Forty Thousand
Dollars ($10,640,000) into the DOl Fund. Such payment shall be made.by Electronic Funds Transfer
(FedWire) into the DOI Fund in accordance with Appendix B. The Trustees shall use these funds, any other
funds deposited into the DOl Fund under Paragraph 6.7, and the interest thereon, to pay costs incurred for
the Sediment dredging and disposal activities performed under Paragraphs 8.2 through 8.4 and the Dredge
Plan. Such costs shall include, but not be limited to, any and all required payments due to COE or its
contractor(s) for dredging under the SFO Agreement and the Dredge Plan, the actual cost of insurance and
bonds which are required for the dredging and related activities under Paragraph 8.2(b), the actual cost of
obtaining any and all necessary permits, licenses or approvals, the actual cost of sampling and analyses
refating thereto, and the actual cost of transportation and disposal of any Sediment dredged under the Dredge
Plan; provided, however, that in the event that such costs are less than Seven Million Dollars ($7,000,000),
the Trustees shall promptly refund to GM one-half (1/2) of the amount by which such costs are less than
Seven Million Dollars ($7,000,000), but greater than Five Million Dollars ($5,000,000). .Upon request, the

Trustees shall provide Defendants with a detailed accounting regarding such costs.

6.2 Restoration Funds. Within thirty (30) days after the entry of this Consent Judgment,
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Defendants shall péy into the Restoration Account Ninety Four Thousand Nine Hundred Seventy Four and
74/100 Dollars ($94,974.74), which is One Hundred Thousand Dollars ($100,000) less certain immunoassay
sampling costs paid for by Defendants for Sediment samples taken by the Trustees from the Saginaw River
prior to the entry of this Consent Judgment in the amount of $5,025.26. The Trustees shall use these funds
and any additional funds deposited into the Restoration Account under this Consent Judgment, including
Appendix K and thé interest thereon, in accordance with Paragraph 8.6.

6.3 Additional Funds for Restoration. Within thirty (30) days after each of the fourth (4*), fitth (5*) -
and sixth (6") anniversaries of the entry of this Consent Judgment, Defendants shall pay an additional One
Million Dollars ($1,000,000), for a total of three (3) énnual One Million Dollar ($1,000,000) payments into the
Restoration Account established under Paragraph 6.2.

6.4 Funds for Green Point Environmental Learning Center. Within thirty (30) days after the third
(3) anniversary of the entry of this Consent Judgment, Defendants shall pay into the DOI Fund an additional

amount of Five Hundred Twenty Thousand Dollars ($520,000). This payment for the Green Point
Environmental Learning Center is made without apportionment or division among the Trustees. The Trustees
have jointly determined to undertake this restoration activity, which represents restoration of injured natural
resources under the joint trusteeship of the Trustees. The Federal Trustees shall use these funds and the
interest thereon at the Green Point Environmental Learning Center to restore, replace or acquire equivalent

resources consistent with CERCLA and applicable regulations.

6.5 No Further Obligation for Funding. Except as provided in Paragraph 6.1, after the Restoration
Account and DOI Fund are funded, Defendants and MDOT shall have no further responsibilities for or
obligations in respect of, liability for, or rights to such accounts or the funds therein. In the event that the costs
and expenses associated with dredging, disposal, restoration or other activities performed by the Trustees
pursuant to Section VIl exceed the funds available under this Section VI, Defendants and MDOT shall have
no obligation with respect to such excess and such excess shall be paid by the Trustees from other funds
available to the Trustees or Plaintiffs.

6.6 Establishment of Accounts. The Parties hereby stipulate to the entry of the order regarding

the Restoration Account, attached as Appendix D, simultaneously with the entry of this Consent Judgment.

Information regarding deposit procedures into the existing DOI Fund are attached as Appendix B.

6.7 Payment by the United States. As soon as reasonably practicable after the entry of this
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Consent Judgment, the United States shall pay the sum of Two Hundred Fifty Thousand Dollars ($250,000)
to the United States Department of Interior Natural Resource Damages Assessment and Restoration Fund.
This payment shall be made by OPAC transfer to the Department of Interior, Natural Resource Damage
Assessment and Restoration Account, Agency Location Code 14010001, Account No. 14X5198 (NRDAR).
In the event that this payment is not made within one hundred twenty (120) days after the entry of this Consent
Judgment, Interest on the unpaid balance shall be paid commencing on the one hundred twenty-first (121%)
day after the entry of this Consent Judgment and éccruing through the date of the payment. The Parties
recognize and acknowledge that the payment under this Paragraph 6.7 ban only be made from appropriated
funds legally available for such purpose. Nothing in this Consent Judgment shall be interpreted or construed
as a commitment or requirement that the United States obligate or pay funds in contravention of the Anti-

Deficiency Act, 31 U.S.C. § 1341, or any other applicable provision of law.

VIl. DEFENDANTS’ WORK OBLIGATIONS

71 Consistency With Law. The activities to be undertaken by Defendants under or in connection
with this Consent Judgment shall be consistent with NREPA and CERCLA and other applicable federal and
state laws, including, but not limited to, any law or regulation administered by COE, and in accordance with

plans that have been approved by the Trustees under this Consent Judgment.

7.2 Conveyances to United States and Tribal Trustee. Within sixty (60) days after the entry of

this Consent Judgment (or such longer period upon mutual agreement of the Parties), Defendants shall
convey, or cause to be conveyed, to the United States in accordance with applicable law each of the
properties listed in Appendix E, and the United States shall accept such conveyances subject to any
necessary approvals as required by law. As to the Roney property, the conveyance shall be to thé Tribal
Trustee which shall attempt promptly to reconvey to the United States pursuant to 25 C.F.R. Part 151 (1997)
to be held in trust for the Tribal Trustee.

7.3 Conveyances to State. Within sixty (60) days after.the entry of this Consent Judgment (or
such longer period upon mutual agreement of the Parties), Defendants shall convey, or cause to be conveyed,
to the State in accordance with applicable law each of the properties listed in Appendix F and the State shall

accept such conveyances subject to any necessary approvals as required by law.

7.4 Acceptance and Uses of Properties. (a) In the event that a Trustee cannot accept

conveyance of any property referred to in Paragraphs 7.2 or 7.3 pursuant to applicable statutory, regulatory
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or administrative requirements and within the time specified in such paragraphs, the Trustees may direct
conveyance of such property to one of the other Trustees or to another entity or entities designated by the
Trustees, subject to the limitations for use of the property as specified in Paragraph 7.4(b). In the event that
such property is not accepted by the other Trustee or designated entity within thirty (30) days thereafter (or
such longer period-upon mufual agreement of the Parties), the Trustees shalll have the right and authority to
require the sale of the property in a commercially reasonable manner and time. After such sale, Defendants
shall pay all net proceeds from the sale into the Restoration Account in accordance with Paragraph 8.6. Such
sale and receipt of proceeds shall be the sole remedy of the United States, then State and the Tribal Trustee
in the event that they or their designees are unable to accept the conveyance of any such property. In

computing the net proceeds, any costs with respect to the property eligible for credit under Paragraph 7.13
. shall be deducted in addition to any other costs relating to the sale.

(b) The properties to be conveyed under Paragraphs 7.2 and 7.3 shall be used in perpetuity and
consistent with CERCLA and NREPA and other applicable federal and state laws to:

(i) preserve, protect and restore current or potential habitat for fish and wildlife;

(ii) preserve, protect and restore current or potential habitat for endangered and
threatened species and species of special concern, including, but not limited to, bald eagles,
migratory waterfowl, colonial water birds, fish, and certain endangered or threatened orchids and
other pIarit species;

(iii) preserve, protect and restore existing lakeplain prairie and coastal wetlands; or

(iv) otherwise restore, replace, or acquire the equivalent of any natural resources that
have been alleged to have been injured by releases of Hazardous Substances into the Assessment

Area in connection with the Consolidated Actions.

7.5 Property Acquisition and Restoration Evaluation Services. Defendants and, to the extent

provided in the next sentence, MDOT have provided the property acquisition and restoration evaluation
services (including those of real estate agents, consultants, and contractors, etc.) required to identify,
evaluate, and acquire the properties to be conveyed under Paragraphs 7.2 and 7.3. The evaluation included
an inspection conducted by MDOT, at its sole cost and expense of properties to be conveyed-under

Paragraphs 7.2 and 7.3. MDOT's inspections were completed prior to the entry of this Consent Judgment.
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In connection with such property acquisition and restoration evaluation services, Defendants represent that
they have expended under the Agreement in Principle, as of September 30, 1997, Three Hundred Thirty-
Seven Thousand Eight Hundred Fifty and 85/100 Dollars ($337,850.85).

7.6 Property Holding and Carrying Costs. Defendants represent that under thé Agreement in
Principle, they have expended, through September 30, 1997, Six Million Five Hundred Twenty-Seven
Thousand Five Hundred Ninety-Nine and 04/100 Dollars ($6,527,599.04) (including the amount referenced
in Paragraph 7.5) and have also agreed to incur certain additional evaluation and other costs to hold and
manage such lands prior to the time of transfer under Paragraphs 7.2, 7.3 and 7.4(a) fora total expenditure
of Six Million Seven Hundred Thousand Dollars ($6,700,000). To the extent that such Six Million Seven
Hundred Thousand Dollars ($6,700,000), after deducting the amount already expended as referred to in the
first sentence of this Paragraph 7.6, but determined in accordance with Paragraphs 7.13 and 7.14, is nbt
sufficient to cover any additional or subsequent property evaluation and holding and carrying costs or any
costs reasonably and necessarily incurred by Defendants to clear or remove any defects in title in order to
satisfy any title conveyance criteria of the Federal Trustees or the State in order to make the conveyances
required under Paragraphs 7.2 and 7.3, suéh additional costs shall be paid by Defendants and shall be
subtracted either from the amounts otherwise required to be paid into the Restoration Account or from the sale
proceeds of property as provided in Paragraph 7.4(a). If the amount required to be expended by Defendants
with respect to such land evaluation, holding, carrying and title clearing costs is less than Six Million Seven
Hundred Thousand Dollars ($6,700,000), the amount of such surplus shall be paid into the Restoration
Account within thirty (30) days after the Trustees’ approval of the Defendants’ cost accounting pursuant to
Paragraph 7.14.

7.7 Restoration to Wetland or Lakeplain Prairie. Within thirty (30) days after the first (1%)

anniversary of the entry of this Consent Judgment, Defendants shall submit to the Trustees for approval an
initial plan to restore, and thereafter restore in accordance with the approved final plan, a portion of the
properties (approxir_nately 200-400 acres) to be conveyed under Paragraph 7.3 to coastal wetland or lakeplain
prairie conditions, including the demolition of any structures located on such lands and removal and disposal
of any resulting debris. Defendants shall not be obligated to expend more than One Million DoIIars.

($1,000,000) under this Paragraph 7.7 and the approved plan hereunder.

7.8 Resource Restoration - Fisheries Habitat Improvement. To enhance fishery resources of

Saginaw Bay and Tobico Marsh (part of the Bay City State Recreation Area), Defendants shall submit within
thirty (30) days after the third (3) anniversary of the entry of this Consent Judgment to the Trustees for
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approval an initial plan to restore and thereafter restore, in accordance with the approved final plan, fisheries
habitat in the Tobico Marsh and to increase the recreational fishing opportunities provided by the Tobico
Marsh. Defendants shall not be obligated to expend more than Five Hundred Thousand Dollars ($500,000)

under this Paragraph 7.8 and the approved plan hereunder.

7.9 Enhancement of Resource Use and Public Education and Outreach. As compensation for
natural resource damage claims under Part 201 of NREPA, and to enhance public recreational opportunities
on the Saginaw River and Saginaw Bay and increase public education about Saginaw River environmental

resource issues, Defendants shall perform the following activities:

(@) Within thirty (30) days after the second (2") anniversary of the entry of this Consent
Judgment, Defendants shall submit to the Trustees for approval an initial plan to create, and thereafter create
in accordance with the approved final plan, a recreation area on existing Bay City property and property to
be conveyed by GM to Bay City by the second (2™) anniversary of the entry of this Consent Judgment
(approximately forty (40) acres and as described on Appendix G) to be dedicated to public uses. The public
uses shall include a new boat launch facility and parking, and may include picnic areas, public education
facilities (which may include nature trails or kiosks with interpretive signbdards), and potential restoration or

enhancement of the wetland on this property.

(b) ‘Within thirty (30) days after the second (2") anniversary of the entry of this Consent
Judgment, Defendants shall submit to the Trustees for approval an initial plan to create, and thereafter create
in accordance with the approved final plan, a recreational area on Bay City property on Cass Avenue
(approximately four (4) acres and as described on Appendix H) to be dedicated to public uses. The public
uses shall include a new boat launch faci!ity and parking, and may include picnic areas, public education
facilities (which may include nature trails or kiosks with interpretive signboards), and potential restoration or

enhancement of the wetland on this property.

(c) Bay City shall own, operate; and maintain, at its sole cost and expense, the facilities and

properties described in Paragraphs 7.9 (a) and (b) for at least ninety-nine (99) years.

(d) Within thirty (30) days after the second (2™) anniversary of the entry of this Consent
Judgment, Defendants shall submit to the Trustees for approval an initial plan to create, and thereafter create
in accordance with the approved final plan, a recreational area on MDNR land at the north termination of

Jones Road in Bay County as described in Appendix I. The pubilic uses shall include an improved boat launch
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facility and parking, any may include interpretive signage, and the design thereof shall minimize impacts on
existing wetlands at the site. This facility shall be owned, operated and maintained by MDNR or its designee

at its sole cost and expense.

(e) Except with respect to Bay City as provided in Paragraph 7.9(c) and the last sentence of this
Paragraph 7.9(e), Defendants shall not be obligated to pay in the aggregate more than Two Million Five
Hundred Thousand Dollars ($2,500,000) under this Paragraph 7.9 and the approved plans hereunder. It is
presently estimated that in excess of Two Million Five Hundred Thousand Dollars ($2,500,000) will be
necessary to construct the boat launch facilities at the broperties described in Paragraph.s 7.9(a), (b) and (d).
Bay City shall be severally liable for providing any additional funds to construct the boat launch facility at the
Cass Avenue property in excess of the funds that would have been necessary to build the boat launch facility

at the so-called Skull Isiand site and as set forth in the plan therefor required under Paragraph 7.9(b).

7.10  Submission of Additional Plans. For the projects required by Paragraphs 7.7, 7.8 and 7.9(a),
(b), and (d), in addition to the initial plans required therein, Defendants shall also provide draft fifty (50)
percent, draft ninety (90) percent, and draft final plans for the Trustees’ approval. The draft fifty (50) percent
plan for a project shall be due sixty (60) days after the Trustees' approval of the initial plan for such project.
The draft ninety (90) percent plan shall be due sixty (60) days after the Trustees' approval of the draft fifty (50)
percent plan for such project. The draft final plan shall be due thirty (30) days after the Trustees' approval of
the draft ninety (90) percent plan for such project. The Trustees shall maké reasonable efforts to complete

their review of all plans expeditiously.

7.1 Green Point Environmental Learning Center Lease. Within thirty (30) days after the entry of
this Consent Judgment, Saginaw shall provide to the USFWS a ninety-nine (99) year lease, rent-free, with

an option to renew rent-free for the same period, on the eighty (80) acre parcel of land on the Tittabawassee
River comprising the Green Point Environmental Learning Center and its associated wildlife habitat under the

lease attached as Appendix J. .

7.12  Permits, Licenses and Approvals. (a) Defendants shall obtain all necessary permits, licenses

and approvals for the Work; provided, however, that Defendants may seek relief under the provisions of
Section XX for any delay in the performance of the Work resulting from a failure to obtain, or a delay in
obtaining, any permit required for the Work. The cost of obtaining, complying with and maintaining any such

permits, licenses and approvals shall be an eligible cost under Paragraph 7.13.
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(b) Where any portion of the Work does require a federal, state or local permit, license, or

approval, the Parties shall cooperate with one another in appiying for and obtaining any such permit, license,

or approval to the maximum extent practicable and only consistent with the requirements of applicable law.

7.13  Documentation and Eligibility of Costs. In computing costs eligible to be counted against the
pertinent dollar limitations or amounts set forth in Paragraphs 7.6 through 7.9, eligible costs shall mean costs
reasonably and necessarily incurred or to be incurred for the following, whether incurred before or after entry

of this Consent Judgment, except as provided in Paragraph 7.13(c):

(@ (i) any real estate option brice; (ii) real estate purchase price; (iii) closing adjustments

relating to prepaid or unpaid items and allocations (such as for real estate taxes and assessments)

for the transfer of the properties described in Paragraphs 7.2 and 7.3 to effectuate the purposes of

this Consent Judgment; (iv) surveys, title insurance, deed restrictions, deed recordation, preparation
of title, deed and closing documents, tax or parcel splits; (v) legal feeé normally incident to the closing
of real esfate transactions and paid or incurred by a buyer of real estate; (vi) legal fees associated
with the closing of such transactions and conveyances in connection therewith both to a Defendant
or its designee or from a Defendant or its designee to the Trustees or a Plaintiff; (vii) any other
amounts required to be paid under the applicable real estate option or purchase agreement by the
optionee or buyer thereunder; (viii) clearing or removal of any defects in title in order to satisfy titie
criteria of the United States or the State for the conveyances required under Paragraphs 7.2 and 7.3;
and (ix) holding and other carrying costs with respect to the lands acquired under the Agreement in
Principle and to be conveyed under Paragraphs 7.2 and 7.3, including, but not limited to, the following:
(1) all real estate taxes and special'and genefal assessments, including for conveyances to the State
under Paragraph 7.3 two (2) years of taxes and all general and special assessments for tax years
after the date of conveyance, and, if applicable, any real estate transfer taxes with respect to the
properties referred to in Paragraphs 7.2(a) and 7.3; (2) costs relating to liability, property and casualty
insurance; (3) costs incurred for maintenance, repair, property management and utilities; and (4)
costs incurred for compliance with any legal requirements arising from or incidental to ownership of
such lands, but not including any liability arising from any conditions on lands acquired under the

Agreement in Principle that resulted from the acts or omissions of Defendants or their agents;
(b) (i) withdrawing lands presently enrolled in the Michigan Farmland and Open Space

Preservation Program under Part 361 of NREPA, M.C.L. § 324.36101 et seq. (formerly M.C.L.

§ 554.701 et seq.); (ii) for the restoration and construction components of the Work under Paragraphs
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7.7,7.8, and 7.9(a), (b) and (d), 7.10 and 7.12; (iii) real estate brokers, appraisers, engineering design
and evaluation consultants, and environmental consultants retained by any one of Defendants to
provide property acquisition and engineering and environmental and restoration consultant services
under this Section VII; and (iv) any necessary per'mit, license, or approval, or other fees incurred to
accomplish the Work; and

(c) after entry of this Consent Judgment, Defendants' own personnel in conducting the
Work, and the reasonably allocable direct and indirect costs thereof .to the pertinent employer;
provided, however, that such employment of Defendants' own personnel to conduct the Work shall
be shbject to the approval of the Trustees, a,nd provided further that Defendants shall be given credit
as an eligible cost only for that portion of Defendants' cost of employing any such personnel not in-

excess of the prevailing rate for hiring similar personnel in the State.

7.14  Cost Accounting. (a) After Defendants have completed a Work component required by this
Section VII for which a dollar limitation is specified or after the conveyance of the properties pursuant to
Paragraphs 7.2 through 7.4(a), they shall submit to the Trustees a detailed accounting of such costs to
complete that component.  The objective of the cost accounting shall be to assure the Trusteés that
Defendants have incurred eligible costs in connection with a particular Work component and that such costs
are consistent with any approved plan therefor. Eligibility of costs shall be determined as specified in

Paragraph 7.13. The Trustees shali approve or object to such cost accounting within a reasonable time.

7.15 . Surplus and Insufficient Funds. (a) If Defendants complete the Work components set forth

respectively in Paragraphs 7.7 through 7.9 at a total cost less than the total of the applicable dollar limits or
amounts set forth in the pertinent paragraph for such activities, Defendants shall deposit the difference into
-the Restoration Account established pursuant to Paragraph 6.2 within thirty (30) days -after providing the

accounting required under Paragraph 7.14(a) or as otherwise provided in Paragraph 7.6.

(b) If any dollar limit set forth in Paragraphs 7.7 through 7.9 is insufficient to fund the component
of Work involved, any amount in excess of such dollar limit necessary to complete such Work shall be the
responsibility of the Trustees and Plaintiffs and shall be paid from the Restoration Account or other funds
available to the Trustees or Plaintiffs; provided, however, that if the Trustees or Plaintiffs niake the neéessaw
funds available within a reasonable time, Defendants shall complete performance of the pertinent Work
component in accordance with any approved plan for such Work. If additional amounts in excess of such

dollar limitations are necessary to complete the Work required by such paragraph, but have not been
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approved by the Trustees or have not been made available by the Trustees to Defendants within a reasonable

time, Defendants shall not have any obligation to complete such component of the Work.

(c) Notwithstanding the provisions of Paragraph 7.15(b) and notwithstanding any approval of any
Submission in accordance with Paragraph 16.3, if the Trustees determine that a dollar limit set forth in
Paragraphs 7.7 through 7.9 is insufficient to fund the component of Work involved, and the substantial cause
of such deficiency is Defendants' failure to follow the approved Work Plan or failure to use best professional
judgment in the preparation of the Work Plan or implementation of the Work, then Defendants shall be
responsible to fund the additional costs necessary to complete that component of the Work. Any decision by

the Trustees under this Paragraph 7.15(c) shall be subject to dispute resolution under Section XXI.
.VIII. IMPLEMENTATION OF DREDGING AND RESTORATION ACTIVITIES BY TRUSTEES

8.1 Establishment of Trustee Council. A Trustee Council has been established in accordance
with the Trustee Council Memorandum of Understanding attached as Appendix K, and all decisions to be
made or actions taken by the Trustees collectively under this Consent Judgment shall be in accordance
therewith.

8.2 Dredging, SFO Agreement and Dredaing Contractor Insurance Requirements.
(a) The State énd Federal Trustees shall implement and oversee implementation of the Dredge

Plan. In order to accomplish this, the State and Federal Trustees will enter into the SFO Agreement with COE
pursuant to COE's Support for Others Program. Under the SFO Agreement, at the direction of the State and
Federal Trustees, COE and the Dredging Contractor will dredge contaminated Sediment from the Saginaw
River and dispose of and contain such Sediment within the CDF in accordance with the Dredge Plan. This

Consent Judgment does not confer rights on any person or Party to enforce the SFO Agreement.

(b) The State and Federal Trustees will ensure that COE will require that the Dredging Contractor
obtains comprehensive general liability, pollution legal liability and other insurances against claims for personal
injury, property damage and any environmental impairment or pollution caused by the Dredging Contractor
in the course of performance of the dredging as set forth on Appendix R. Such insurance will name the
Trustees and Defendants as additional insureds thereunder. The State and Federal Trustees will also ensure
that COE will also require the Dredging Contractor to post a performance bond and a payment bond in the
maximum amounts authorized under the Federal Acquisition Regulations, 48 C.F.R. § 28.102-2 (1997).

(c) in the event that COE performs the Dredge Plan on behalf of the Trustees under the SFO
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Agreement, notwithstanding any other provision in this Consent Judgment, COE shall be treated in the same
manner as a response action contractor within the meaning of section 119 of CERCLA, 42 U.S.C. § 9619, for

any act or omission in implementing the Dredge Plan under Section VIl

8.3 Authorization for Dredging Activities. The Trustees have acquired or shall acquire or cause

to be acquired all necessary permits or other authorizations pertaining to the dredging activities, including
disposal of dredged materials, to be undertaken with the_ funds provided by Defendants under Paragraphs 6.1
and 6.3. Subject to Section XII, the Trustees shall also acquire or cause to be acquired all consents or
approvals required for access to any property required for the performance of such dredging. In furtherance
of this objective, under the Agreement in Principle, Defendants have advanced to USFWS the sum of Two
Hundred Sixty Thousand Dollars ($260,000) for the cost of design of the dredging to be undertaken under this
Section VIII. '

8.4 Dredging Completion Notice. When the Trustees have determined that the requirements of

the Dredge Plan have been satisfactorily implemented, they shall send a notice of completion of the Dredge
Plan ("Dredging Completion Notice") to COE, Defendants, MDOT, USEPA, and DOJ.

8.5 Transfer of Unused Funds in DOI Fund to Restoration Account. After all necessary and

appropriafe payments to COE and others in accordance with the SFO Agreement for the dredging under the
Dredge Plan and Paragraph 6.1, and after issuance of the Dredging Completion Notice, DOI shall transfer any '
funds then remaining in the DOI Fund (not including those funds designated for the Green Point Environmental
Learning Center under Paragraph 6.4 or for natural resource implementation costs under Paragraph 22.1) to
the Restoration 'Account established under Paragraph 6.2. These funds shall then be managed by the

Trustees in accordance with Paragraph 8.6.

8.6 Uses of the Restoration Account

(a) Designated Uses. To the extent necessary, the Trustees shall use Three Million Dollars
($3,000,000) of the Restoration Account, established and funded under Paragraphs 6.2 and 6.3, for future

monitoring, modeling, and studies of the Assessment Area to determine the effectiveness of the dredging, A
restoration and other activities performed pursuant to this Consent Judgment and to identify the need, if any,
for further remedial or restoration efforts; provided, however, that no more than Two Hundred Thousand
Dollars ($200,000) may be spent on modeling efforts without the approval of the Trustees. Ten (10) years
after the Trustees have provided the Dredging Completion Notice in accordance with Paragraph 8.4, and

biennially thereafter, the Trustees shall reassess the monitoring and modeling efforts to date. To the extent
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the Trustees determine that funds designated under this Paragraph 8.6(a) are no longer needed for monitoring

and/or modeling activities, the remaining funds shall be considered surplus funds under Paragraph 8.6(c).

(b) Priority of Other Uses. The payment of One Hundred Thousand Dollars ($100,000), subject
to adjustment as provided in Paragraphs 6.2 and 7.6, to be made by Defendants to the Restoration Account
within thirty (30) days after the entry of this Consent Judgment under Paragraph 6.2 may be used by the
Trustees for miscellaneous purposes consistent with Paragraph 8.6(d). Payments made or funds transferred
into the Restoration Account thereafter shall be used ﬁrst, to the extent necessary, to fund the monitoring and
modeling activities described in Paragraph 8.6(a) and any funds remaining thereafter shall be considered

surplus funds in accordance with Paragraph 8.6(c).
(c) Surplus Funds. (i) If the Trustees complete the activities described in Paragraph 8.6(a) at
a total cost of less than Three Million Dollars ($3,000,000), any balance remaining in the Restoration Account

shall be used in accordance with Paragra‘ph 8.6(d).

(i) .Any accumulated interest on the funds in the Restoration Account shall remain in the

Restoration Account and shall be used in accordance with Paragraph 8.6(d).

(d) Additional Uses of the Restoration Account. If surplus funds remain in the Restoration

Account in accordance with Paragraph 8.6(c), or if funds are transferred into the Restoration Account under
Paragraph 7.15 or 8.5 or through other means consistent with this Consent Judgment and applicable law, the
Trustees shall use such funds in the Assessment Area and/or its watershed for any other pufpose consistent
with NREPA and CERCLA, including, but not limited to:

(i) Additional activities associated with dredging or disposal of contaminated Sediment.
Such activities may include dredging of other contaminated areas in the Assessment Area,
investigations of other sources of contamination affecting the Assessment Area, and activities that
may be undertaken to enhance the containment within the CDF of Sediment dredged pursuant to this
Consent Judgment; provided, however, that such activities are undertaken in cooperation with and/or

with the permission of COE or any entity subsequently responsible for the management of the CDF;

(ii) Continued or additional activities of the type, or consistent with the type, described
in Paragraph 8.6(a);
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(iii) Purchase and restoration of lands within the Saginaw River and Saginaw Bay

watershed;

(iv) Activities to enhance the containment within the CDF of contaminated Sediment or
to otherwise enhance the environmental value of the CDF; provided, however, that such activities are
undertaken in cooperation with and/or with the permission of COE or any entity subsequently

responsible for the management of the CDF; and
(V) Other natural resource restoration projects designed to protect, restore, replace,
enhance or acquire equivalent natural resources, including, but not limited to, Tribal Resources in and

near the Assessment Area.

8.7 Trustees' Activities / Consistency with Law. The dredging and other activities, including

restoration, replacement, or acquisition of natural resources to be undertaken by the Trustees with the funds
provided by Defendants under this Consent Judgment shall be consistent with NREPA and CERCLA and
other applicable federal and state laws, including, but not limited-to, any law or regulation administered by
COE, and'in accordance with plans that have been approved or prepared by the Trustees under this Consent
Judgment. It is understood and agreed to by the Parties that the Sediment dredging and disposal activities
to be undertaken pursuant to or otherwise referenced in this Consent Judgment are intended for

environmental remediation and natural resource restoration purposes.

8.8 Trustees’ Responsibility. Subject to the requirements of any law or regulation administered
by COE, the Trustees shall be solely responsible for the planning, management, control, supervision, conduct
and implementation of any Sediment dredging, disposal and restoration activities undertaken pursuant to this
Section VIlI, the SFO Agreement and the Dredge Plan with funds provided by Defendants pursuant to Section
VI, and Defendants and MDOT shall have no respohsibility or liability or rights (including any rights of
enforcement) for or in connection therewith except to fund such activities as provided in Sections Vi and VII.
For purposes of this Consent Judgment, the Sediment dredging, disposal and restoration activities to be
performed under this Section VIl or otherwise for or on behalf of the Trustees and any necessary and related
investigations of the Assessment Area with respect to Sediment shall not be deemed to be an activity

performed by Defendants or MDOT or at their direction under this Consent Judgmént or as part of the Work.

8.9 Dredqing and Samples. The dredging to be performed under this Consent Judgment will

remove a large mass of the PCBs located in the Saginaw River and Bay in an environmentally sound manner.
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The Parties recognize that some PCBs will nevertheless remain in the Saginaw River and Bay after the
dredging. The collection of additional sample results in the Assessment Area after the entry of this Consent
Judgment showing PCB Sediment contamination may not be utilized to reopen under Paragraphs 24.8, 25.7
or 27.3(a) unless such contamination is substantially inconsistent in.nature, scope, depth, location and extent
with that known to exist based upon the information and conditions described in Paragraphs 24.10, 25.9 or
27.3(b). |

IX. ENGAGEMENT OF CONTRACTORS

9.1 Engagement of Principal Contracfor. Defendants shall retain the necessary, qualified, and '
experienced principal contractor(s) to be employed for the purpose of performing their respective activities
and obligations under Paragraphs 7.7, 7.8, 7.9(a), (b) and (d), 7.10 and 7.12. The identify of the principal
contractor(s), statements of qualifications and identification of personnel designated for the applicable Work
component shall be provided to the Trustees at least thirty (30) days prior to the commencement of the Work
involved. The Truétees shall have the right to disapprove, within twenty (20) days after such notification,
based on professional qualifications, conflicts of interest, deficiencies in previous ‘similar work or other
reasonable basis, any such contractor; provided, however, that if the Trustees fail to act within such time
period without a mutual agreement of the Parties to extend such time period, the Trustees shall be deemed
to have approved such principal contractor(s). If the Trustees disapprove any such person(s), the Trustees
shall provide Defendants with written notice thereof, including the specific reasons for the disapproval, and

Defendants shall have thirty (30) days thereafter to identify and select any replacement(s).

9.2 - Change of Contractor. Any principai contractor retained under this Consent Judgment may

be changed by Defendants, but in the event of any such change, Defendants shall provide the Trustees with
~written notice of such intended change at least seven (7) days in advance thereof and the Trustees shall have

the right to disapprove of such change under the conditions and time limitations specified in Paragraph 9.1.

X. QUALITY ASSURANCE/SAMPLING

10.1 Use of Accepted USEPA Methods. Defendants shall ensure that the Trustees and their
authorized representatives are allowed access to any laboratory utilized by Defendants under this Consent
Judgment for quality assurance monitoring upon reasonable notice. Defendants shall use recognized and
accepted quality assurance, quality control, and chain of custody pfocedures for all samples generated by

them pursuant to this Consent Judgment. Prior to the commencement of any sampling or monitoring under
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this Consent Judgment by Defendants, Defendants shall submit to the Trustees their Quality Assurance
Project Plan ("QAPP") for approval which shall be prepared using applicable guidance under CERCLA and
Part 201 of NREPA providéd to Defendants by Plaintiffs. All laboratories used by Defendants shall analyze
all samples submitted pursuant to the QAPP for quaiity assurance monitoring and utilize for the analysis of
samples taken pursuant to this Consent Judgment accepted USEPA methods. Accepted USEPA methods
consist of those methods which are documented in the "Contract Lab Program Statement of Work for
Inorganic Analysis," being Document OLM 03.1, dated August, 1994, and the "Contract Lab -Program
Statement of Work for Organics Analysis Multimedia Multiconcentratior{," being Document OLM 03.2, dated
August, 1994, and any amendments made thereto during the course of the implementation of this Consent
Judgment and provided to Defendants by Plaintiffs. All laboratories used for analysis of samples taken by
Defendants pursuant to this Consent Judgment shall participate in an USEPA or USEPA-equivalent QA/QC -

program. All field methodologies utilized in coliecting samples for subsequent analysis pursuant to this
Consent Judgment shall be conducted in accordance with the procedures set forth in the approved QAPP.

10.2  Submission of Monthly Sampling Results By Parties. By the tenth (10th) day of each month,
the Party undertaking sampling or tests shall submit to the other Parties the results of all sampling or tests and

ali other data received during the previous month in the course of implementing this Consent Judgment.
Sampling or test data generated under this Consent Judgment shall be admissible in evidence without waiver

of any objection as to weight or relevance.

10.3  Split/Duplicate Samples. Each Party shall allow the other Partiés to take split and/or duplicate
samples of any samples collected pursuant to this Consent Judgment. Except for emergency situations, all
Parties shall be notified not less than seven (7) days in advance of any scheduled sample collection activity.
In addition, any Party shall have the right to take any additional samples that it deems necessary, subject to

any other applicable requirements of law.

10.4  Submission of Sampling Resuits by Defendants. Until the tenth (10th) anniversary of the

issuance of the Dredging Completion Notice in accordance with Paragraph 8.4, each Defendant shall submit
to the Trustees copies of the results of all sampling and/or tests or other data (other than results of routine
intake water, effluent or other sampling or monitoring required by NPDES or other permits and which have
been transmitted to MDEQ), conducted or generated by that Defendant after the entry of this Consent
Judgment with respect to surface water or Sediment in the Assessment Area and/or the implementation of
this Consent Judgment, unless the Trustees agree otherwise. This Paragraph 10.4 shall not apply to the

results of any sampling or tests or other data entitled to confidentiality in accordance with Paragraph 15.3.
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10.5

Retention by Plaintiffs of Authority. Notwithstanding any provision of this Consent Judgment,

Plaintiffs shall retain all of their information gathering and inspection authorities, including enforcement actions
related thereto, under CERCLA, NREPA, and any other applicable faw. Nothing in this Paragraph 10.5

modifies or affects in any way any covenants by any Party in this Consent Judgment.

Xl. PROJECT COORDINATORS

Defendants' Project Coordinators. Defendants' Principal Project Coordinatof shall be:

Joseph B. Medved

General Motors Corporation / Worldwide Facilities Group
Environmental & Regulatory Support Remediation Team
Mail Code 482-310-004

Argonaut A 10th Floor

485 West Milwaukee Ave.

Detroit, Ml 48202

Phone: (313) 556-0813

Each of the Defendants shall have a Project Coordinator as follows:

GM:

Bay City:

Joseph B. Medved

General Motors Corporation / Worldwide Facilities Group
Environmental & Regulatory Support Remediation Team
Mail Code 482-310-004

Argonaut A 10th Floor

485 West Milwaukee Ave.

Detroit, Ml 48202

Phone: (313) 556-0813

Edward Golson
Environmental Coordinator
City of Bay City

301 Washington Ave.

Bay City, Ml 48708
Phone: (517) 894-8205

-32-



Saginaw: Reed D. Phillips
City Manager
City of Saginaw
1701 S. Jefferson

Saginaw, Ml 48601
Phone: (517) 759-1611

The role of the Project Coordinator of each Defendant shall be to coordinate with and’ provide information to
Defendants' Principal Project Coordinator to enable Defendants' Principal Project Coordinator to fulfill the role
described in this Paragraph 11.1 and in Paragraph 11.3. Defendants' Principal Project Coordinator shall have
primary responsibility for coordinating the Work and shall have the technical expertise sufficient to oversee
adequately all aspects of the Work. This subsection does not relieve Defendants from other reporting

obligations under applicable law.

11.2  Trustees' Project Coordinators. The Trustees' Principal Project Coordinator shall be:

Lisa L. Williams, NRDA Specialist
U.S. Fish and Wildiife Service
East Lansing Field Office

2651 Coolidge Rd.

East Lansing, Ml 48823

Phone: (517) 351-2555

Fax: (517) 351-1443

Each Trustee shall have a Project Coordinator as follows:

Coordinator for MDEQ and Attorney General of Michigan:

William Creal

Surface Water Quality Division

Michigan Dept. of Environmental Quality
P.O. Box 30273

Lansing, Ml 48909-7713

Phone: (517) 335-4181

Federal Trustees Coordinator:

Lisa L. Williams, NRDA Specialist
U.S. Fish and Wildlife Service
East Lansing Field Office

2651 Coolidge Rd.

East Lansing, Ml 48823

Phone: (517) 351-2555
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Fax: (517) 351-1443
Tribal Trustee Coordinator:

William C. Snowden

7070 East Broadway

Mt. Pleasant, Ml 48858

Phone: (517) 775-4000, ext. 54016

The role of the Project Coordinator of each Trustee shall be to coordinate with and provide information to the
Trustees' Principal Project Coordinator to enable the Trustees' Principal Project Coordinator to fulfill its role
described in Paragraph 11.3. '

11.3  Coordination of Communication Between Principal Project Coordinators. The

communications between Defendants and the Trustees with respect to matters involving implementation of
the Work shall, to the maximum extent practicable, be between Defendants' Principal Project Coordinator and
the Trustees' Principal Project Coordinator, and the Trustees' Principal Project Coordinator shall be the
designated administrative representative for the Trustees in the Assessment Area. All communications
between Defendants and the Trustees and all documents, reports, approvals, and other subrﬁissions and
correspondence concerhing the activities performed pursuant to this Consent Judgment shall be directed
through the Principal Project Coordinators. If a Project Coordinator is changed, whether Principal or
otherwise, the identity of the successor shall be given to Defendants and the Trustees by the Party changing
the Project Coordinator at least five (5) Working Days before the change occurs, unless it is impracticable to

do so, but in no event later than the actual day the change is made.
Xll. ACCESS .

121 Access Controlled by Defendants or MDOT. To the extent that a Defendant or MDOT owns
or controls access after the effective date of this Consent Judgment to any Facility or to any area in which
activities are to be performed under this Consent Judgment or with funds provided by Defendants under this
Consent Judgment, and to the extent reasonable notice is given to such Defendant or MDOT, the Trustees,
the Response Action Agencies, and COE with respect to Paragraph 12.1(g) only, and their authorized
employees and representatives, upon presentation of credentials, shall have access at all reasonable times
to the areas where activities are to be performed under this Consent Judgment or with funds provided by
Defendants under this Consent Judgment, and to the Facilities, but only as provided in Paragraph 12.1(c),

for relevant purposes hereunder, including, but not limited to:

(a) Monitoring the Work;
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(b) Verifying any data or information submitted to the Trustees or a Response Action

Agency;

(c) Conducting investigations and sampling relating to contamination in the Assessment
Area, but as to any Facility such access shall be limited to visiting any Facility for exterior
walk-throughs and conducting sampling of the area of a Facility landward of the OHWM a distance
of twenty (20) feet;, provided, however, that such access authority with respect to any Facility owned
or controlled by a Defendant or MDOT shall tefminate on the seventh (7th) anniversary of the entry
of this Consent Judgment; ' |

(d) Obtaining sémples;

(e) Assessing the need for or planning and implementir)g activities in or near the
Assessment Area;
] Inspecting and copying Defendants' or MDOT's non-privileged records, operating

logs, contracts, or other documents required to assess Defendants' or MDOT's compliance with this
Consent Judgment; and

(9) Performing activities associated with any dredging activities undertaken with funds
provided by Defendants under this Consent Judgment, including carrying out the Dredge Plan and

conducting any sampling in connection therewith.

12.2  Access Controlled by Others. To the extent that persons other than Defendants or MDOT

own or control access to the Assessment Area or any other area where the Work is to be performed or where

activities are to be performed by or on behalf of the Trustees with funds provided by Defendants under this

Consent Judgment, the Trustees or Plaintiffs shall be responsible for obtaining such access as is necessary

for the performance of such activities.

12.3  Compliance with Law. All persons granted access pursuant to this Consent Judgment shall

comply with all applicable health and safety laws and regulations and Facility or facility requirements.

12.4  Retention by Plaintiffs and COE of Authority. Notwithstanding any provision of this Consent

Judgment, Plaintiffs and COE shall retain all of their inspection and access authorities under any applicable
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statute or regulation. Nothing in this Paragraph 12.4 modifies or affects in any way any covenants by any

Party in this Consent Judgment.

Xlll. CREATION OF DANGER

13.1 Défendants' Actions. In the event of any action or occurrence during the performance of the

Work which causes or threatens a release of a Hazardous Substance in or into the Assessment Area that

'constitutes an emergency situation or may present an immediate threat to public health or welfare or the
environment, Defendants shall, subject to Paragraph 13.2, immediately take all appropriate action to prevent,

abate, or minimize such release or threat of reléase, and shall immediately notify the Trustees’ Principal

Project Coordinator, or, if unavailable, the Michigan Pollution Emergency Alerting System (PEAS,

1-800-292-4706); and the National Response Center (1-800-424-8802) or USEPA Region V, Waste

Management Division, Office of Superfund, Emergency and Enforcement Response Branch (1-800-312-353-

2318) (twenty-four hours a day). Defendants shall take such actions in consultation with the Trustees'

Principal Project Coordinator or other available-authorized person and in accordance with all applicable

provisions of law.

13.2  Other Actions. Subject to Sections XXIV, XXV, XXVII, XXVIlI, XXIX, XXX, XXX! and XXXIV,
nothing in.the preceding paragraph or in this Consent Judgment shall be deemed to limit any authority the
United States, the State or the Tribal Trustee may otherwise have under applicable law to: (a) take all
appropriate action to protect human health and the environment or prevent, abate, respond to, or minimize
an actual or threatened release of a Hazardous Substance in or into the Assessment Area, including at, on,
within or from the CDF; (b) recover any Response Costs incurred in connection with any such action; or (c)
direct or order such action or seek an order from the Court to protect human health and the environment or
prevent, abate, respond to, or minimize an actual or threatened release of a Hazardous Substance in or into

the Assessment Area, including at; on, within or from the CDF.

XIV. COMPLIANCE WITH LAWS

All actions required to be taken by Defendants pursuant to this Consent Judgment shall be undertaken

in accordance with the requirements of all applicable federal and state laws and regulations.
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XV. RECORD RETENTION/ACCESS TO INFORMATION

15.1 Defendants and MDOT Record Retention. Defendants, MDOT, and their respective
representatives, consultants, and contractors shall preserve and retain until ten (10) years after the entry of
this Consent Judgment all records, sampling or test results, charts, and other documents: (a) maintained or
generated pursuant to any requirement of this Consent Judgment; (b) that relate in any manner to the
performance of the Work; or (c) that relate to the rélease of any Hazardous Substance by a Defendant or
MDQOT into the Assessment Area from a Facility. After the document fetention beriod, Defendants, MDOT
and/or their respective successors shall notify Plaintiffs in writing ninety (90) days prior to the destruction of
such documents and, upon request, Defendants, MDOT and/or théir successors shall relinquish custody of
all documents to the requesting Plaintiff or, if a request is made by more than one Plaintiff, to the Trustees. -
Any request for documents pursuant to this Paragraph 15.1 shall be accompanied by a copy of this Consent
Judgment and be sent to Defendants’ Principal Project Coordinator or to MDOT if the request pertains to
MDOT.

156.2  Requests for Documents. Defendants shall, upon request by any Plaintiff, provide to the
requesting Plaintiff or to the Trustees, if there is more than one requesting Plaintiff, all documents and
information within their possession or control or that of their employees or authorized representatives relating
to the Work, including, but not limited to, sampling, analysis, chain of custody records, manifests, trucking
logs, receipts, reports and correspondence. Defendants shall also, upon request and reasonable notice,
utilize their best efforts to make available to Plaintiffs, Defendants' employees, contractors, agents, or

representatives with knowledge of relevant facts concerning the performance of the Work.

15.3  Assertion of Confidentiality or Privilege Claims. Defendants and MDOT may assert a

confidentiality or privilege claim, including any privilege or protection provided under the attorney-client
- privilege or work product doctrine, if available under applicable law, covering all or part of the information
requested or required to be maintained or provided under this Consent Judgment. Such an assertion shall
be adequately substantiated when it is made. If Defendants or MDOT assert such a privilege, they shalll
provide to each Party to whom such information is required to be submitted the following: (a) the title of the
document, record, or information; (b) the date of the document, record, or information; (c) the name and title
of the author of the document, record, or information; (d) the name and title of each addressee and recipient;
(e) a general description of the subject matter of such document; and (f) the privilege asserted. No analytical
data and no documents, reports or other information created or generated pursuant to this Consent Judgment

shall be withheld on the grounds that they are privileged. If no such claim accompanies the information when
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it is submitted, it may be made available to the public without further notice to Defendants or MDOT.
XVI. SUBMISSIONS AND APPROVALS

16.1  Draft Submissions. All Submissions shall be delivered to the Applicable Governing Authority
in accordance with the schedule set forth in this Consent Judgment. Prior to receipt of the approval, all such
Submissions shall be marked "Draft" and shall include, in a prominent location in the document, the following
disclaimer:

"Disclaimer: This document is @ DRAFT document prepared by [Defendants/State] pursuant
to a Consent Judgment entered into in Civil Actions Nos. , United States District
Court, Eastern District of Michigan, Northern Division, and has not received final acceptance
from the [Applicable Governing Authority]. The opinions, findings, and conclusions
expressed are those of the authors and not those of the [Applicable Governing Authority]."

16.2  Schedules for Completion. All plans that Defendants, or the State under Section XXXIV, are
required to submit under this Consent Judgment shall include schedules for completion within a reasonable
time and cost estimates with respect to the activities to which they relate. Such cost estimates shall be based
upon best professional judgment.

16.3  Procedure for‘AnorovaI. Upon receipt of any Submission that is required to be submitted by

Defendants, or the State under Section XXXIV, for approval under this Consent Judgment, the Applicable
Governing Authority shall in writing: (a) approve the Submission; (b) disapprove the Submission, notifying
Defendants or the State, as applicable, of any deficiencies; or (c) approve the Submission upon speci‘ﬁed'
conditions, notifying Defendants or the State, as applicable, of the basis for any such conditions. Upon receipt A
of a notice of approval or approval upon specified conditions from the Applicable Governing Authority,
Defendants or the State, as applicable, shall proceed to take any action required by the Submission in
accordance with the requirements of this Consent Judgment and the schedules and other terms of the
approved Submission, and shall submit a new cover page marked "Final," unless such approval with specified
conditions has been disputed by Defendants or the State, as applicable, under Section XXI or XXXIV.

16.4  Notice of Disapproval. Notice of any disapproval shall specify the reason(s) for the

disappfoval. Unless a notice of disapproval specifies a longer time period, upon receipt of a notice of
disapproval from the Applicable Governing Authority, Defendants or the State, as applicable, shall, within thirty
(30) days thereafter, correct the deficiencies and resubmit the Submission for approval. Notwithstanding a
notice of disapproval, Defendants or the State, as applicable, shall proceéd to take any action not directly
related to the deficient portion of the Submission. If, upon resubmission, the Submission is not approvéd due

to a material defect, the Applicable Governing Authority shall so advise Defendants or the State, as applicable,
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and may consider Defendants or the State to have failed to complete the Submission in a timely manner or

failed to have provided a Submission of acceptable quality.

16.5  Obligation to Obtain Other Formal Approvals. A notice of approval or an approval upon
specified conditions of any Submission shall not be construed to mean that the Applicable Govehing Authority
warrants that the Submission comports with law except to the extent stated therein. No informal advice,
guidance, suggestions, or comments by the Applicable Governing Authority regarding any Submissions by
Defendants or the State, as applicable, shall be construed as relieving Defendants or the State, as applicable,

of any obligation to obtain such formal approval as may be required by this Consent Judgment.

16.6 Enforceability of Approved Submissions. All Submissions under this Consent Judgment shall,
upon approval or approval upon specified conditions by the Applicable Governing Authority, be enforceable
under this Consent Judgment, unless such approval is an approval with specified conditions which has been

disputed under Section XX or XXXIV and such dispute has not been finally resolved.

16.7  Modification of Submissions .After Dispute Resolution. If Defendants or the State, as
applicable, invoke the procedures set forth in Sections XXI or XXXIV to dispute any determination of an

Applicable Governing Authority, then upon resolution of such dispute, Defendants or the State, as applicable,
shall procéed to take action consistent with the resolution of the dispute and shall modify the Submission to
conform to the resolution of the dispute. The Submission, including any modifications necessary to conform 4

to the resolution of the dispute, shall be enforceable under this Consent Judgment.

XVIl. PROGRESS REPORTS

17.1  Defendants' Progress Reports. Defendants shall provide to the Trustees written semi-annual

progress reports relating to the Work that shall: (a) describe the actions that have been taken toward
completing such Work during the previous period; (b) describe any activities scheduled for the next period;
and (c) include all results of sampling and tests and other data received by Defendants, their employees or
authorized representatives during the previous period relating to the Work. Defendants shall submit each |
semi-annual report by July 31* and February 28" of the applicable year and shall submit the first report by
July 31, 1999. Semi-annual reports shall continue until the issuance of the Certificate of Completion as
provided in Section XXXII.

17.2  Briefings to Trustees. If requested by the Trustees, Defendants shall also provide briefings
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to discuss the progress of the Work.

17.3  Progress Reports by Trustees. If requested by Defendants, the Trustees shall provide

information on the progress of the activities conducted on behalf of the Trustees with funds provided by
Defendants under this Consent Judgment, but the Trustees shall not be obligated to provide any such

information any more frequently than semi-annually.

XVIill. INDEMNIFICATION

18.1 Indemnification Against Acts or Omissions of Defendants. Except as provided in Paragraph
18.4, Defendants shall indemnify and save and hold harmless Plaintiffs and COE, and their respective
departments, agencies, officials, agents, employees, contractors, and representatives, from any and ali claims
or causes of action arising from, or on account of, negligent or other wrongful acts or omissions of Defendants,
their officers, employees, agents, and any 'persons acting on their behalf or under their control in carrying out
activities under this Consent Judgment. Neither Plaintiffs nor COE, nor their respective departments,
agencies, officials, agents, employees, contractors, and representatives, shall be held out as a party to any
contract entered into by or on behalf of Defendants in carrying out actioﬁs under this Consent Judgment.
Neither Defendants nor any contractor of Defendants shall be considered an agent of Plaintiffs or COE. COE
and Plaintiffs shall give Defendants written notice of any claim for which any of them seeks indemnification

pursuant to this Section XVill, and shall consult with Defendants prior to settling such claim.

18.2  Waiver of Certain Claims. Except as provided in Paragraphs 6.1 and 18.4, Defendants waive

any and all claims or causes of action against Plaintiffs, COE, and their respective departments, agencies,
officials, agents, employees, and representatives, for dafnages, reimbursement, or set-off of any payments
made or to be made under this Consent Judgment that arise from or on account of any contract, agreement,
or arrangement between Defendants and any person for performance of the Work, including claims on

account of construction delays.

18.3  Indemnification Against Certain Other Claims. Except as provided in Paragraph 18.4,

Defendants shall indemnify and hold harmless Plaintiffs and COE, and their respective departments, agencies,
officials, agents, employees, contractors, and representatives, from any and all claims or causes of action for
daméges or reimbursement from Plaintiffs and COE arising from or on account of any contract, agreement,
or arrangement between Defendants and any person for performance of the Work, including claims on

_ account of construction delays.
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18.4  Waiver and Indemnification Limitations. Nothing in this Consent Judgment shall require
indemnification or, except to the extent provided in Paragraphs 28.1, 29.1 or 32.9(a), a waiver by Defendants
with respect to any claims or causes of action to the extent caused by acts or omissions of Plaintiffs, COIE,
or their respective departments, agencies, officials, agents, employees, contractors, and authorized

representatives.

XIX. MODIFICATIONS/INCORPORATION BY REFERENCE

19.1  No Modification Unless in Writing and Approved by Court. This Consent Judgment, with the
exception of Submissions which are governed by Paragraph 19.2, may be modified only upon the written

agreement of the Parties and approval by the Court; provided, however, that nothing in this Consent Judgment
shall be deemed to alter the Court's power to enforce, supervise or approve modifications to this Consent

Judgment.

19.2  Modification of Submissions. Submissions under this Consent Judgment may be modified

upon written agreement of the Applicable Governing Authority and Defendants or the State, as applicable.

19.3  Incorporation of Submissions. Any Submission and attachments to Submissions required
by this Consent Judgment which have been approved by an Applicable Governing Authority are incorporated
into this Consent Judgment. Any delay in complying with a schedule ih or noncompliance with such
Submissions or attachments to a Submission shall be considered delay in compliance with or noncompliance
with the requirements of this Consent Judgment and shall subject Defendants to stipulated penalties under
Section XXIIL.

XX. DELAYS IN PERFORMANCE

201 Force Majeure. Any delay attributable to a Force Majeure shall not be deemed a violation
of Defendants' or, with respect to Section XXXIV, the State’s obligations under this Consent Judgment in
accordance with this Section XX. When the provisions of this Section XX are applied to the State as an
oobligor under this Consent Judgment, the term “Plaintiffs” shall be deemed to not include the State for

purposes of such application.

20.2  Definition. Defendants or the State, as applicable, shall perform the requirements of this

Consent Judgment within the time limits established herein, unless performance is prevented or delayed by
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events which constitute a "Force Majeure.” "Force Majeure" is defined as an occurrence or nonoccurrence
arising from causes beyond the control of Defendants or the State, as applicable, and which could not be
avoided or overcome by due diligence. "Force Majeure" does not include unanticipated or increased costs,
changed financial circumstances, commencement of a proceeding in bankruptcy by a Defendant, contractual
disputes (excluding disputes arising under coliective bargaining agreements or property purchase agreements,
options or instruménts of conveyance), or failure to obtain a permit or license if such failure is due to the

applicant's act or omission.

20.3  Notice of Force Majeure. When circumstances occur that Defendants or the State, as
applicable, believe constitute a Force Majeure, Défendants or the State, as applicable, shall notify Plaintiffs
by telephone or telefax of the circumstances within forty-eight (48) hours after they first become aware of such
circumstances. Within seven (7) days after such awareness by Defendants or the State, Defendants shall
send Plaintiffs, or the State shall send Plaintiffs, with a copy to Defendants, as applicable, a written
explanation of the cause(s) of any actual or expected delay; the anticipated duration of the delay; the
measures taken, ahd to be taken, by Defendants or the State to avoid, minimize, or overcome the delay; and
the timetable for implementation of such measures. Failure of Defendants or the State to comply with the
written notice provision of this Paragraph 20.3 shall constitute a waiver of Defendants’ or the State's right, as
applicable, to assert a claim of Force Majeure with respect to the circumstances in question unless such

failure is caused by the same or another Force Majeure or is excused by Plaintiffs.

20.4  Additional Time to Perform. If Plaintiffs agree that a delay is or was caused by Force Majeure,

Defendants' or the State’s delay, as applicable, shall be excused and Defendants or the State, as applicable,
shall be provided with such additional time as is neéessary to compensate for the Force Majeure event.
Defendants or the State shall have the burden of demonstrating: (a) that the delay is or was caused by a
Force Majeure event; and (b) that the amount of additional time requested is necessary to compensate for
that event. Plaintiffs shall notify Defendants or the State, as applicable, with a copy to Defendants, in writing,

if Plaintiffs agree that the delay is or was caused by Force Majeure.

20.5 Scope of Extension. An extension of one compliance date based upon a particular "Force
Majeure" event does not mean that Defendants or the State automatically qualify for an extension of a
subsequent compliance date without independently qualifying for Force Majeure relief as to such subsequent
compliance date, unless and to the extent such subsequent compliance date is necessarily dependent updn
the compliance date initially excused under this Section XX.
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XXI. DISPUTE RESOLUTION

21.1  Exclusive Mechanism. Except as otherwise provided in this Consent Judgment and Appendix
K, the dispute resolution procedures of this Section XXI shall be the exclusive mechanism to resolve disputes
arising under this Consent Judgment. However, the procedures set forth in this Section XXI shall not prohibit
an action by a Party to enforce an obligation of another Party that has not been disputed in accordance with
this Section XXI. This Section XXi does not apply to disputes between COE and any department, agency or

instrumentality of the United States.

21.2  Informal Dispute Resolution. Any dispute that arises under this Consent Judgment shall in
the first instance be the subject of informal negotiatjoné among the Parties. The period of negotiations shall -
not exceed ten (10) days from the date of written notice by any Party that a dispute has arisen, unless it is
extended by agreement among the Parties. Except as provided in Paragraph 21.3, if the Parties fail to
resolve the dispute by informal negotiations within such period, the Applicable Governing Authority shall
provide a written statement setting forth its proposed resolution of the dispute to all other potentially interested
Parties (“Parties To The Dispute”) and to DOJ as expeditiously as practicable. The dispute shall be resolved
in accordance with the resolution proposed by the Applicable Governing Authority unless, within thirty (30)
days after receipt of the proposed resolution, any Party To The Dispute initiates judicial dispute resolution
under Paragraph 21.4.

21.3  Disputes Involving Rebuttable Presumption. In the case ofdispUtes concerning the rebuttable
presumption set forth in Paragraphs 31.11 and 34.4, Parties To The Dispute shall include, but not be limited
to, the United States, including relevant Response Action Agencies, the State, Defendants, and MDOT. If the
Parties To The Dispute fail to resolve the dispute by informal negotiations, any Party To The Dispute may

initiate judicial dispute resolution under Paragraph 21.4.

214 Judicial Dispute Resolution. Judicial dispute resolution shall commence when any Party To
The Dispute files with the Court and serves on the other Parties To The Dispute and DOJ, a motion for
resolution setting forth the matter in dispute, any supporting documentation, the efforts made by the Parties
to resolve it, and the relief requested. Within thirty (30) days after receipt of a motion, the Applicable
Governing Authority and/or other Parties To Thé Dispute may file with the Court and serve on the other 'Parties
To The D:spute and DOJ a response to this motion, including any supportmg documentation. Wthm fourteen

(14) days after receipt of the response, the moving Party To The Dispute may submit a reply.
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215  Standards for Judicial Review.

(@) Disputes Concerning State Obligations Under Section XXXIV.

(i) . Except for disputes concerning whether a release or threatened release is from the
CDF in accordance with Paragraphs 31.11 and 34.4, the standard of review for judicial dispute
resolution for disputes concerning the State’s obligations under Section XXXIV shall be as follows:
(A) the State shall have the burden of demonstrating that the decision of the Response Action
Agencies or the Federal Trustees, as applicable, is arbitrary and capricious or otherwise not in
accordance with law; and (B) judicial review shall be on the administrative record compiled pursuant
to Paragraph 21.5(a)(ii). |

(ii) The Response Action Agencies or the Federal Trustees, as applicable, shall compile
and maintain an administrative record for the dispute. Parties To The Dispute shall have the right,
consistent with applicable principles of administrative law, to provide documents to argue that the

administrative record needs to be supplemented.

(b) Disputes Concerning the Rebuttable Presumption. For disputes concerning whether a

release or threatened release of a Hazardous Substance or contamination in the Covenant Area is “from the
CDF" in accordance with Paragraphs 31.11 and 34.4, the Party To The Dispute initiating the dispute shall

have the burden of rebutting the presumption by a preponderance of the evidence.

(c) Standard of Review. Except as otherwise provided in Paragraph 21.5(a) or (b) or 21.9, -
Judicial review of any dispute under this Section XXI shall be governed by applicable principles of law,
including applicable principles of administrative law, and each of the Parties To The Dispute reserves the right
to argue to the Court which particular standard of review should apply under applicable principles of law to
a particular dispute under this Section XXI.

216  Stipulated Penalty Stay. Payment of stipulated penaities shall be stayed pending resolution
of any dispute. Notwithstanding this Paragraph 21.6, Defendants shall pay that portion of a demand for
payment of stipulated penalties that is not subject to a good faith dispute in accordance with and in the manner
provided in Section XXIIl. Any stipulated penalty which is stayed under this Paragraph 21.6 shall continue

to accrue during the pendency of any dispute, but need not be paid until the following:

(a) If the dispute is resolved by agreement or by a decision that is not appealed to this Court,

accrued penalties determined to be owing shall be paid within thirty (30) days after the agreement or the
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receipt of the decision or order,;

(b) If the dispute is appealed to this Court and Plaintiff(s) prevail, in whole or in part, Defendants
shall pay all accrued penalties determined by the Court to be owing within thirty (30) days after receipt of the

Court's decision or order, except as provided in Paragraph 21.6(c); or
(9] If the Court's decision is appealed by any Party To The Dispute, Defendants shall pay all
accrued penalties determined by the Court to be owing within thirty (30) days after receipt of a final and non-

appealable decision or order.

21.7  Delay Due To Plaintiffs' Dispute Inter Se. Defendants shall not be liable for penalties accruing
during a period of delay to the extent attributable to Plaintiffs’ efforts to resolve a dispute among themselves.

21.8  Effect on Other Obligations. Except as otherwise provided in this Consent Judgment, the

invocation of dispute resolution procedures under this Section XXI shall not extend, postpohe or affect in any
way any obligation of Defendants and MDOT under this Consent Judgment, not directly in dispute, unless

Plaintiffs or the Court agree otherwise.

219 Notification of Disputes Amonag Trustees. Any Trustee initiating dispute resolution under the

procedures in Appendix K shall also simultaneously notify Defendants, MDOT and COE in writing of the

commencement of such dispute resolution proceeding and the nature of such dispute.

XXil. REIMBURSEMENT OF COSTS

‘221  Payments to Federal Trustees and the State. Within ninety (90) days after the entry of this

Consent Judgment, Defendants shall pay Two Million Dollars ($2,000,000) in the aggregate to the State and
the Federal Trustees for past and future Response Costs and past and future Natural Resource Damage
assessment and restoration costs with respect to the Assessment Area. Of such amount, One Million Two
Hundred Thousand Dollars ($1,200,000) shall be paid to the State. The remaining amount shall be paid to '
the Federal Trustees, of which Two Hundred Thirty Thousand Dollars ($230,000) is for natural resource
restoration implementation costs and Five Hundred Seventy Thousand Dollars ($570,000) is for past Natural .
Resource Damage assessment costs. The payment for natural resource restoration implementation is made
without apportionment or division of such amount among the Trustees. Payment of the restoration

implementation costs was determined jointly by the Trustees and represents an activity necessary for the
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restoration of injured resources under the joint trusteeship of the Trustees.

222 Manner of Payment. (a) Natural resource restoration implementation costs paid to the
Federal Trustees pursuant to this Section XXl (Two Hundred Thirty Thousand Dollars ($230,000)) shali be
deposited into the DOI Natural Resource Damages Assessment and Restoration Fund by Electronic Funds
Transfer (FedWire) in accordance with the “DOI 'NRDAR Settlement Deposit Remittance Procedures”
attached as Appendix B. Past Natural Resource Damage assessment costs paid to the Federal Trustees
pursuant to this Section XXl (Five Hundred Seventy Thousand Dollars ($570,000)) shall be to DOJ in
accordance with current electronic funds transfer procedures to be provided by the United States at least five

(5) business days before such payment is due. '

(b) Costs paid to the State pursuant to this Section XXII shall be deposited into the Environmental
Response Fund in accordance with Section 20108(3) of NREPA, M.C.L. § 324.20108(3). The check shall be
made payable to "State of Michigan" and shall be sent by first class mail to the following address:

Michigan Department of Environmental Quality
Cashier's Office
P.O. Box 30657
300 S. Washington Square, Ste. 457
Lansing, Ml 48909-8157
To ensure proper credit, all payments to the State of cost reimbursement pursuant to this Consent Judgment

must include Payment Identification. Number SWQ2002.
22.3 Copies of Payment Documents. With respect to all payments made under this Section XXIi,

a copy of the transmittal letter and the check, if applicable, shall be provided simultaneously to the Parties'

Principal Project Coordinators and counsel for each of the Parties.

XXHl. STIPULATED PENALTIES

23.1  Amount for Section Vil Violations. Except as otherwise provided in this Consent Judgment,

if Defendants fail or refuse to comply with any term or condition in Section VII, Defendants shall be liable to
Plaintiffs for stipulated penalties in the following amounts for each day of every such failure or refusal to

combly:
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Period of Delay Penalty Per Violation Per Day
1st through 15th Day $1,000
16th through 30th Day $3,000
Beyond 30 Days $5,000

23.2  Amount for Other Violations. Except as otherwise provided in this Consent Judgment, if
Defendants fail or refuse to comply with any other term or condition of this Consent Judgment (except for
Section XIV, Section XVIII, this Section XXIIl and Paragraphs 32.6 and 32.7), Defendants shall be liable to

Plaintiffs for stipulated penalties of $500 a day for each and every failure or refusal to comply.

23.3  Accrual In the Event of Takeover. In the event that the Trustees assume performance of a
portion or all of the Work under Section XXV, stipulated penalties with respect to the violation which gave rise
to such assumption shall cease to accrue as of the date of such takeover; provided, however, that Defendants
shall be liable for any incremental costs incurred by the Trustees as a result of such takeover determined by
the Court to be owing by Defendants to the Trustees. Defendants reserve the right to contest the amount of
the incremental cost§ on the basis of reasonableness or that they were incurred in the performance of the

relevant Work component in a manner inconsistent with the approved plan, if any, therefor.

23.4  Accrual. Stipulated penalties shall begin to accrue on the day after complete performance
was due, or other failure or refusal to comply occurred, and shall continue.to accrue until the final day of
correction of the noncompliance; provided, however, that stipulated penalties shall not accrue during the
period, if any, beginning on the eighth (8th) day after Plaintiffs' receipt of written notice of a proposed Force
Majeure event, under Paragraph 20.3 until the date, if any, that Plaintiffs have notified Defendants that the
event in question does not constitute a Force Majeure event. Separate penalties shall accrue for each

-separate failure or refusal to comply with the terms and conditions of this Consent Judgment.

23.5 Payment. Except as provided in Paragraphs 21.6 and 23.4, stipulated penalties owed to
Plaintiffs shall be paid no later than thirty (30) days after receiving a written demand from Plaintiff(s)
specifically describing the alleged noncompliance for which stipulated penalties are demanded. If stipulated
penalties are not timely paid, interest shall begin to accrue on the unpaid amount at the end of the thirty (30)
day period from the date initially assessed at the highest rate of interest provided by eithe.r Section 107(a)(4)
of CERCLA, 42 U.S.C. § 9607(a)(4), or Section 20126a(3) of NREPA, M.C L. § 324.20126a(3). Stipulated
penalties shall be paid as follows:

(a) Fifty percent (60%) to the State, by check made payable and sent as described in Paragraph
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22.2(b).

(b) Twenty-five percent (25%) to the United States in accordance with electronic funds transfer
instructions to be provided by the United States bontemporaneously with or soon after the
demand for penalties, but in no event later than five (5) business days before such payment
is due.

©) Ty;/enty-ﬁve percent (25%) to the Saginaw Chippewa Tribes, by check made payable to the
"Saginaw Chippewa Tribe of Michigan" and mailed to 7070 East Broadway, Mt. Pleasant, Mi

-48858. ' '

With respect to all payments made under this Section XXIil, a copy of the transmittal letter and the check shall
be provided to the Parties' Principal Project Coordinators and.counsel for each of the Partiés. Notwithstanding
any other provision of this Consent Judgment, Defendants shall not be subject to payment of more than one
(1) stipulated penalty with respect to the same violation in the event that multiple demands for a stipulated

penalty in respect of such violation are made by Plaintiffs.

23.6 Other Remedies. Nothing in. this Consent Judgment shall be construed as prohibiting,
altering, or in any way limiting the ability of Plaintiffs to seek remedies or other sanctions available by virtue
of Defendants' violations of this Consent Judgment or of the statutes and regulations upon which it is based,
including, but not limited to, penalties pursuant to Section 122(l) of CERCLA, 42 U.S.C. § 9622(l), and Section
324.20137 of NREPA, M.C.L. § 324.20137; provided, however, that the amount of any stipulated penalties
assessed under this Consent Judgment shall be credited against the amount of any fine or penalty which may

be recovered against Defendants for such violation.

23.7  Aftorneys’ Fees and Costs. Defendants shall pay to Plaintiffs reasonable attorneys’ fees and
costs incurred by them in obtaining stipulated penalties and interest due to Plaintiffs under this Section XXl

or in enforcing any provision of this Consent Judgment.
23.8  Waiver of Penalties. Notwithstanding any other provision of this Section XXIIi, Plaintiffs may,

in their unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to this

Consent Judgment.
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XXIV. FEDERAL TRUSTEES', COE’S AND TRIBAL TRUSTEE'S
COVENANTS TO DEFENDANTS AND MDOT
AND FEDERAL TRUSTEES’ AND TRIBAL TRUSTEE’S
4 COVENANTS TO COE
AND RESERVATIONS OF RIGHTS

24.1  Covenants to Defendants and MDOT. In consideration of the actions that have been
performed and will be performed and the payments rhade and that will be made by Defendants and/or MDOT
under the terms of this Consent Judgment, and except as specifically provided in this Section XXIV, the United
States, on behalf of the Federal Trustees and COE, and the Tribal Trustee covenant not to sue or to take
administrative action against, Defendants and MDOT and, to the extent that the following acted or act within
the scope of their employment or authority, officials, 6fﬁcers, directors, and/or employees of Defendants and
MDOT, as applicable, and their respective successors and assigns, for Covered Matters. “Covered Matters”

shall mean claims arising from:

(a) Performance of the Work under this Consent Judgment in accordance with the approved
plan(s) therefor.

(b) Payment of Response Costs and Natural Resource Damages assessment costs as described
in Paragraph 22.1.

(©) Natural Resource Damages, Response Costs, and claims for Response Action, or injunctive
relief in the Assessment Area, including the CDF, arising from or relating to a release or threatened release

of a Hazardous Substance prior to the entry of this Consent Judgment.

(d) Natural Resource Damages, Response Costs, and claims for Response Action, or injUnctive
relief in the Assessment Area, including the CDF, arising from a release or threatened release of a Hazardous
Substance from any existing source at any Facility on or after the entry of this Consent Judgment to the extent
that such release or threatened release is caused by or arises from any condition existing at, on, within or from
any Facility prior to the entry of this Consent Judgment and such release or threatened release is not due to
a failure by a Defendant or MDOT if in control of such Facility to use best efforts to prevent or control the

release or threatened release.

(e) Natural Resource Damages, Response Costs, and claims for Response Action, or injunctive
relief at, on or within, or relating to releases or threatened releases from, the CDF of any Hazardous

Substance at any time.
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\j) Any release or threatened release of any Hazardous Substance to the extent such release

or threatened release is caused by any act or omission of Plaintiffs, COE, or of persons acting on their behalf

or at their direction in connection with the dredging or related activities in the Assessment Area under Section
VIl ‘

(9) The condition of any properties transferred or acquired under Paragraph 7.2 or 7.3 except
for; (i) the Green Point Environmenfal Learning Center property described in Appendix J; (ii) any liability of
Defendants and MDOT for failure to perform any of the Work under Paragraph 7.5 or 7.7; and (iii) any liability
for any Hazardous Substance contamination on any such property for which a Defendant or MDOT would
otherwise be liable under Section 107(a)(3) of CERCLA or Section 20126(1)(d) of NREPA.

A (h) Natural Resource Damages at, on, or within any Facility arising from or relating to:

() any release or threatened release of any Hazardous Substance at, on or within any
Facility prior to the entry of this Consent Judgment; or

(i) any release or threatened release of any Hazardous Substance at, on or within any
Facility on or after the entry of this Consent Judgment if and to the extent such release or threatened
release is caused by or arises from any condition existing at, on or within any Facility prior to the entry
of this Consent Judgment and such release or threatened release is not due to a failure by a
Defendant or MDOT in control of such Facility to use best efforts to prevent or control the release or -

threatened release.

(i) Natural Resource Damages in the Assessment Area that arise from or relate to Sediment
dredged from and deposited by, on behalf of, at the direction of, or pursuant to any authorization of COE at:
(a) any location set forth on Appendix P; or (b) any location adjacent to the Assessment Area resulting from

or in connection with any navigational dredging or navigational maintenance or improvement project.

)] Any Hazardous Substance that has been removed from the Assessment Area, including from
the CDF, by anyone (including in connection with the dredging and related activities to be performed under
Section VIII) other than by Defendants or MDOT or persons acting on their behalf or at their direction:;
provided, however, that this Paragraph 24.1(j) shall not apply to any release or threatened release of any
Hazardous Substance at a location outside the Assessment Area caused by the disposal of Sediment

removed by the State or the United States from the CDF to a location outside the Assessment Area as a result
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of a catastrophic failure of the CDF occurring after the entry of this Consent Judgment.

242  Covenants to COE. In consideration of the payment to be made by the United States under
Paragraph 6.7, and COE's agreement to enter into the SFO Agreement to allow the disposal in the CDF of
Sediment from the Dredge Area dredged under Section VIl and to enter into these covenénts in favor of
Defendants and MDOT, and except as specifically provided in this Section XXIV, the United States, on behalf
of the Federal Trustees, covenants not to take administr_ative action against, and the Tribal Trustee covenants
not to sue or to take administrative action against, COE and, to the extent that the following acted or act within
the scope of their employment or authority, officials and employees of COE and its successors and assigns,

for COE Covered Matters. “COE Covered Matters” shall mean claims arising from:

(@) Performance of the Work under this Consent Judgment in accordance with the approved
plan(s) therefor.

(b) Payment of Response Costs and Natural Resource Damages assessment costs as described
in Paragraph 22.1.

(c) Natural Resource Damages, Response Costs, and claims for Response Action, or injunctive
relief in the Assessment Area, including the CDF, arising from or relating to a release or threaténed release

of a Hazardous Substance prior to the entry of this Consent Judgment.

(d) Natural Resource Damages, Response Costs, and claims for Response Action, or injunctive
relief in the Assessment Area, including the CDF, arising from a release or threatened release of a Hazardous
Substance from any existing source at any Facility on or after the entry of this Consent Judgment to the extent
that such release or threatened release is caused by or arises from any condition existing at, on, within or from
any Facility prior to the entry of this Consent Judgment and such release or threatened reléase is not due to
a failure by COE to use best efforts to prevent or control the release or threatened release for a Facility at

which COE has jurisdiction, custody or control.

(e) Any release or threatened release of any Hazardous Substance arising from any act or
omission of COE or its contractors in implementing the Dredge Plan under Section VIII, except in the case
or a release or threatened release that is caused by conduct of COE or its contractors that is negligent,

grossly negligent, or that constitutes intentional misconduct.
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4] Any release or threatened release of any Hazardous Substance to the extent such release
or threatened release is caused by any act or omission of Plaintiffs or of persons acting on their behalf or at

their direction in connection with the dredging or related activities in the Assessment Area under Section VIll.

(9) Natural Resource Damages at, on, within or from the CDF ari'sing from Hazardous
Substances in the dredged Sediment disposed in the CDF under Section VIII, provided that COE maintains

the CDF consistent with the CDF'’s then applicable management guidelines and legal requirements.

. (h) Natural Resource Damages, Response Costs, and claims for Response Action, or injunctive
relief at, on, within, or relating to releases or threatened releases from, the CDF after the period referred to

in Paragraph 34.1.

(i) The condition of any properties transferred or acquired under Paragraph 7.2 or 7.3 except
for any liability of COE for any Hazardous Substance contamination on any such property for which COE
would otherwise be liable under Section 107(a)(3) of CERCLA or Section 20126(1)(d) of NREPA.

(j) Natural Resource Damages at, on, or within any Facility or the CDF arising from or relating to:

(i) any release or threatened release of any Hazardous Substance at, on or within any

Facility or the CDF prior to the entry of this Consent Judgment; or

(ii) any release or threatened release of any Hazardous Substance at, on or within any
Facility or the CDF on or after the entry of this Consent Judgment if and to the extent such release
or threatened release is caused by or arises from any condition existing at, on or within any Facility
or the CDF prior to the entry of this Consent Judgment and such release or threatened release is not
due to a failure by COE to use best efforts to prevent or control the release or threatened release for
a Facility at which COE has jurisdiction, custody or control.

(k) Natural Resource Damages in the Assessment Area that arise from or relate to Sediment
dredged from and deposited prior to entry of this Consent Judgment by, on behalf of, at the direction of, or
pursuant to any authorization of COE at: (a) any location set forth on Appendix P; or (b) any location adjacent
to fhe Assessment Area resulting from or in connection with any navigétional dredging or navigational

maintenance or improvement project.
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O Any Hazardous Substance that has been removed from the Assessment Area, including from
the CDF, by anyone (including in connection with the dredging and related activities to be performed under
Section VIII) other than by COE or persons acting with its concurrence; provided, however, that this Paragraph
24.2(]) shall not apply to any release or threatened release of any Hazardous Substance at a location outsfde
the Assessment Area caused by the disposal of Sediment removed by the State or the United States from the
CDF to a location outside the Assessment Area as a result of a catastrophic failure of the CDF occurring after
the entry of this Consent Judgment.

24.3 Effectiveness of Covenants.

€) The covenants in Paragraph 24.1 shall take effect upon the receipt of the payments required
under Paragraphs 6.1, 6.2 and 22.1. The continued effectiveness of the covenants in Paragraph 24.1 as to .
any Defendant or MDOT is contingent upon the subsequent performance by Defendants or MDOT of their
respective obligations under this Consent Judgment, including, as applicable, the Work, and receipt of the
other payments required by Section VI. The covenants in Paragraph 24.1 extend only to Defendants and

MDOT and do not extend to any other person except as expressly stated in Paragraph 24.1. .
{b) The covenants in Paragraph 24.2 shall take effect upon the entry of this Consent Judgment.
The covenants in Paragraph 24.2 extend only to COE and do not extend to any other person-except as

expressly stated in Paragraph 24.2.

244  General Reservations. The United States, on behalf of the Federal Trustees and COE, and

the Tribal Trustee reserve against Defendants and MDOT, and the United States, on behalf of the Federal

" Trustees, and the Tribal Trustee reserve against COE the following:

(@) the right to take action under federal and state law for any matters that are not set forth in
Paragraph 24.1, as to Defendants and MDOT, and Paragraph 24.2, as to COE;

(b) the right to take action against Defendants, MDOT and/or COE if it is discovered that any
information provided by Defendants, MDOT and/or COE, respectively, was intentionally false or intentionally
misleading and such information was material to the United States’ or the Tribal Trustee’s decision to enter

into this Consent Judgment; and

(c) any and all rights and defenses pursuant to any available legal authority that they may have
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to enforce this Consent Judgment against Defendants and MDOT, including the Federal and Tribal Trustees’

rights, in accordance with this Consent Judgment and applicable law, to disapprove of response or restoration

activities performed by Defendants.

245 Retention of Authority. Notwithstanding any other provision of this Consent Judgment, the

United States, on béhalf of the Federal Trustees and COE, retains all authority and reserves all rights to take
any and all response activities authorized by law. This Paragraph 24.5 shall not affect the covenants given
to Defendants, MDOT or COE in Paragraphs 24.1 and 24.2.

24.6  Failure to Enforce. Failure by the Federal Trustees or the Tribal Trustee to timely enfqrce any

term, condition or requirement of this Consent Judgmeni shall not;

(a) Provide or be construed to provide a defense for noncompliance with any such term, condition

or requirement of this Consent Judgment; or

(b) Estop or limit the authority of the Federal Trustees or the Tribal Trustee to enforce any such
term, condition or requirement of this Consent Judgment or seek any other remedy provided by law.

24.7  Specific Reservations. The covenants set forth in Paragraphs 24.1 and 24.2 do not pertain

to any matters other than those expressly specified therein. The United States, on behalf of the Federal
Trustees and COE, and the Tribal Trustee reserve, and this Consent Judgment is without prejudice to, all
rights against Defendants and MDOT with respect to all other matters; and the United States, on behalf of the
Federal Trustees, and the Tribal Trustee, reserve, and this Consent Judgment is without prejudice to, all rights

against COE with respect to all other matters. Such other matters include, but are not limited to, the following:

(a) Liability arising from a violation of a requirement of this Consent Judgment, including

conditions of an approved Submission required herein.

(b) Liability for any Response Costs, Response Action, injunctive relief, penalties, permit

requirements, or other remedial, compliance or regulatory action:
(i) at, on or within any Facility, or

(i) at, on or within any facility as defined by NREPA or CERCLA (but not including the

-54-



CDF), provided that such a facility shall not extend into the Assessment Area waterward beyond the
OHWM more than the extent necessary to prevent or control continuing releases and migration of
Hazardous Substances at or from the facility and in no event more than a distance of twenty (20) feet

waterward from the OHWM at the point at the facility where the Response Action is necessary.

(c) Liability for Natural Resource Damages arising from any release or threatened release first
occurring after the entry of this Consent Judgment ‘(but as to Defendants and MDOT, excluding liability for
Natural Resource Damages covered by Paragraphs 24.1(d), (e), (), (h); (iyand 05; and as to COE, excluding
liability for Natural Resource Damages covered by Paragraph 24.2(d)-(h) and (k)):

(i) at, on or within any Facility, or

(i) at, on or within any facility as defined by NREPA or CERCLA (but not including the
CDFY), provided that such a facility shall not extend into the Assessment Area waterward beyond the
OHWM more than the extent necessary to prevent or control continuing releases and migration of
Hazardous Substances at or from the facility and in no event more than a distance of twenty (20) feet

waterward from the OHWM at the point at the facility where the Response Action is necessary.

(d) As to COE only, liability for Natural Resource Damages at, on, or within the CDF during the
period referred to in Paragraph 34.1 arising from any release or threatened release first occurring after the
entry of this Consent Judgment (but excluding liability for Natural Resource Dafnages covered by Paragraph:-
24.2(f)-(h) and (j)).

(e) As to COE only, liability for Response Costs and claims for Response Action during the period

referred to in Paragraph 34.1, at, on, or within, or relating to releases or threatened releases from, the CDF.

. " - Liability for future releases of Hazardous Substances into the Assessment Area except as
provided in Paragraphs 24.1 and 24.2.

(9) Liability arising from the past, present or future treatment, handling, disposal, release or threat
of release of a Hazardous Substance outside of the Assessment Area or of a Hazardous Substance taken
from the Assessment Area, including liability outside the Assessment Area from the past, present or future
treatment, handling, disposal, release or threat of release of a Hazardous Substance taken from the CDF to

a place outside the Assessment Area; provided, however, that, except as provided in the proviso in Paragraph
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24.1(j) and 24.2(1) with respect to a catastrophic failure of the CDF as to which the United States, on behalf

of the Federal Trustees and COE, and the Tribal Trustee have reserved their rights:

(i) Defendants and MDOT shall not be liable for any Sediment that has been removed
from the Assessment Area, including from the CDF, by anyone other than Defendants or MDOT, and
if any Defendant or MDOT removed such Sediment from the Assessment Area, including the CDF,
the other Defendants or MDOT, as the case may be, shall not be liable solely because of the action
of such other Defendant or MDOT; and

(i) COE shall not be liable for any Sediment that has been removed from the
Assessment Area, including from the CDF, by anyone other than by COE or persons acting with. its

concurrence.

(h) Liability for damages for injury to, destruction of, or loss of natural resources outside the
Assessment Area, including liability outside the Assessment Area arising from releases of Hazardous
Substances at, on, within or from the CDF, but only to the extent not subject to the covenants in Paragraphs
24.1and 24.2.

(i) Liability for criminal acts.

)] Ahy matters for which the United States or the Tribal Trustee is owed indemnification under -

Section XVIII (Indemnification and Insurance), of this Consent Judgment.

(k) With respect to Defendants and MDOT only, liability arising from releases of Hazardous
Substances or violations of applicable law which occur during implementation of the Work, but only-to the

extent not subject to the covenants in Paragraph 24.1.

)] With respect to COE only, liability arising from releases of Hazardous Substances or
violations of applicable law which occur during implementation of the dredging and related activities under

Section VIiI, but only to the extent not subject to the covenants in Paragraph 24.2.
(m) As to a particular Defendant or MDOT, all claims, counterclaims and defenses by COE

regarding and limited to the subject matter of and in response to the claim or counterclaim brought by that

Defendant and/or MDOT pursuant to Section XXVIII; provided, however, this reservation does not include any
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defense based upon contribution protection, consistent with Section XXXIi, or any clairh regarding the release
or threatened release of a Hazardous Substance at, on, within or from the CDF, except for releases or
threatened releases of any Hazardous Substance at a location outside of the Assessment Area caused by
the dispoSaI of Sediment removed by the State or the United States from the CDF to a location outside of the
Assessment Area as a result of a catastrophic failure of the CDF occurring after the entry of this Consent

Judgment.

(n) All claims by COE, which claims are not in respect of a Covered Matter or a matter excluded
from a reopener under Paragraph 8.9 or Section XXIV, regarding and limited to the subject matter of any claim
or claims brought against COE by the State, the Tribal Trustee, or any person not a Party to this Consent

Judgment.

(0) The right to require further investigation under CERCLA, RCRA or other law of: (i) the areal
extent of the Middlegrounds Landfill; and (ii) Sediment contamination in the West Channel of the Saginaw
River at Middlegrounds Island, as defined in Appendix M, and which arises from or relates to any release or

threatened reiease of any Hazardous Substance from said landfill.

248 United States’ Reopener for Response Actions and Response Costs.
(@  Notwithstanding any other provision of this Consent Judgment, but subject to Paragraphs 8.9,

24.8(b) and (c), and Paragraphs 24.10 through 24.13, the United States, on behalf of the Federal Trustees -
and COE, reserves, and this Consent Judgment is without prejudice to, the right to institute proceedings in
this action or in a new action, or to issue an administrative order seeking to compel Defendants, MDOT or
COE: (a) to perform further Response Actions relating to the Assessment Area; or (b) to reimburse the United
States, on behalf of the Federal Trustees and COE, for additional Response Costs in the Assessment Area

if, subsequent to the entry of this Consent Judgment:
i conditions in the Assessment Area, previously unknown, are discovered, or
i) information, previously unknown, is received, in whole or in part,
and such previously unknown conditions or information, together with other relevant information, indicate that

the activities undertaken pursuant to this Consent Judgment are not protective of the public heaith, safety and

welfare or the environment.
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(b) As to Defendants and MDOT, this Paragraph 24.8 shall not apply to any claims for Response
Actions or Response Costs relating to any release or threatened release of Hazardous Substances at, on,
within or from the CDF at any time.

(c) As to COE, this Paragraph 24.8 shall not apply to any claims for Response Actions or
Response Costs relating to any release or threatened release of Hazardous Substances at, on, within or from

the CDF after the period referred to in Paragraph 34.1.

. 249 United States' and Tribal Trustee’s Reopener for Natural Resource Damages. (a)
Notwithstanding any other provision of this Consent Judgment, but subject to Paragraphs 24.9(b) through (e)

and Paragraphs 24.10 through 24.13, the United States, on behalf of the Federal Trustees and COE, and the
Tribal Trustee reserve at all times, and this Consent Judgment is without prejudice to, the right to institute
proceedings in this action or in a new action seeking recovery of Natural Resource Damages from
Defendants, MDOT or COE if: (i) conditions in the Assessment Area or at, on or within a Facility, previously
unknown ("Unknown Federal NRD Conditions") are discovered after the entry of this Consent Judgment and
such conditions contribute to injury to, destruction of, or loss of natural resources; or (ii) information is received
by the United States, on behalf of the Federal Trustees, or the Tribal Trustée after the entry of this Consent
Judgment, and this information indicates that there is injury to, destruction of, or loss of natural resources in
the Assessment Area, or at, on or within a Facility, of a type unknown as of the date of entry of this Consent

Judgment ("New Federal NRD Information").

(b) As to Defendants and MDOT, this Paragraph 24.9 shall not apply to any claims for Natural
Resource Damages attributable to exposures at any time at, on, or within the CDF.

(c) As to COE, this Paragraph 24.9 shall not apply to any Natural Resource Damages attributable

to exposures at, on, or within the CDF after the period referred to in Paragraph 34.1.

(d) An increase solely in the State's, the Federal Trustees’, COE's, any Response Action
Agency's, or the Tribal Trustee’s assessment of the magnitude of the injury, destruction of or loss to natural
resources, or in the estimated or actual Natural Resource Damages, shall not be considered to be Unknown
Federal NRD Conditions or New Federal NRD Information within the meaning of Paragraphs 24.9(a)(i) or (ii),
nor shal! a determination by the State, the Federal Trustees, COE, any Response Action Agency, or the Tribal
Trustee that a previously known injury was caused by a release into the Assessment Area of a Hazardous

. Substance other than PCBs be considered Unknown Federal NRD Conditions or New Federal NRD
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Information.

(e) In any subsequent action or proceeding regarding matters reserved under this
Paragraph 24.9, the United States, on behalif of the Federal Trustees and COE, and the Tribal Trustee, as
applicable, shall have the burden of establishing that the conditions for applicability of this Paragraph 24.9
have been satisfied, including the burden of establishing that injuries to, destruction of, or loss of natural
resources are attributable partly to exposures occurring at locations other than the CDF. In any subsequent
action or proceeding regarding matters reserved under this Paragraph 24.9, apportipnment of Natural
Resource Damages shall be permitted if injuries to, déstruction of, or loss of natural resources are attributable
partly to exposures occurring at locations other than the CDF and partly to exposures at, on, or within the
CDF, and Defendants, MDOT and COE shall not be liable for that portion of Natural Resource Damages that

is determined to be attributable to exposures at, on, or within the CDF.

24.10 Previously Known Information. For purposes of Paragraphs 24.8 and 24.9, the information

previously received by and the conditions previously known to the United States, on behalf of the Federal
Trustees and/or COE, and the Tribal Trustee, shall include any information or conditions: (a) set forth in the
records produced in response to discovery in the State Action; (b) of which the State, the Federal Trustees
or the Tribal Trustee had actual knowledge prior to the entry of this Consent Judgment; or (c) set forth in the
EPA Administrative Record.

2411 |napplicability of Paragraphs 24.8 and 24.9 to Properties. Paragraphs 24.8 and 24.9 do not

apply to the properties transferred or acquired under Paragraph 7.2 or 7.3 except for: (i) the Green Point
Environmental Learning Center property described in Appendix J; (i) any liability of Defendants for failure to
perform any of fhe Work under Paragraph 7.5 or 7.7; and (iii) any liability for any Hazardous Substance
contamination on any such property for which a Defendant, MDOT or COE would otherwise be liable under
Section 107(a)(3) of CERCLA or Section 20126(1)(d) of NREPA.

24.12  Inapplicability of Paragraphs 24.8 and 24.9 to Acts or Omissions of Trustees. (a) As to

Defendants and MDOT, Paragraphs 24.8 and 24.9 do not apply to claims to the extent caused by acts or
omissions of Plaintiffs, COE or of persons acting on their behalf or at their direction in connection with any
release or threatened release of any Hazardous Substance associated with the dredging or related activities

in the Assessment Area under Section VI,

(b) As to COE, Paragraphs 24.8 and 24.9 do not apply to claims to the extent caused by acts or
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omissions of Plaintiffs or of persons acting on their behalf or at their direction in connection with any release

or threatened release of any Hazardous Substance associated with the dredging or related activities in the

Assessment Area under Section VI,

24.13 Moratorium. Until two (2) years after the Dredging Completion Notice is issued in accordance
with Par;graph 8.4, 'the United States, on behalf of the Federal Trustees and COE, and the Tribal Trustee may
not seek to compel action by Defendants MDOT and/or COE under Paragraphs 24.8 or 24.9; nor may these
Parties seek to recover under Paragraphs 24.8 or 24 9 any Response Costs or Natural Resource Damages
incurred during the two (2) year period after the Dredging Completion Notice is issued in accordance with
Paragraph 8.4. .

24.14 Retention of Authority. Notwithstanding any provision of this Consent Judgment, the United
States retains all of its information gathering, inspection, access and enforcement authorities and rights under
any applicable statutes or regulations. Nothing in this Section XXIV shall limit the power and authority of the
United States or this Court to take, direct, or order all appropriate action to protect public health, safety and
welfare, or the environment, or to prevent, abate, or minimize an actual or threatened release of Hazardous
Substances, pollutants or contaminants in, at, or from the Assessment Area. Nothing in this Paragraph 24.14
modifies or affects in any way the covenants given to Defendants, MDOT or COE by the United States in this

Consent Judgment.

XXV. STATE'S COVENANT TO DEFENDANTS AND MDOT
AND RESERVATIONS OF RIGHTS

25.1  Covenant. In consideration of the actions that have been performed and will be performed
-and the payments made and that will be made by Defendants and/or MDOT under the terms of this Consent
Judgment, and except as specifically provided in this Section XXV, the State covenants not to sue or to take
administrative action against Defendants and MDOT and, to the extent that the following acted or act within
the scope of their employment or authority, officials, officers, directors, and employees of Defendants and
MDOT, as applicable, and their respective successors and assigns, for State Covered Matters. State Covered

Matters shall mean claims arising from:

(a) Performance of the Work under this Consent Judgment in accordance with the approved

plan(s) therefor.
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(b) Payment of Response Costs and Natural Resource Damages assessment costs described

in Paragraph 22.1.

(c) Natural Resource Damages, Response Costs, and claims for Response Action or injunctive
relief in the Assessment Area, including the CDF, arising from or relating to a release or threatened release

of a Hazardous Substance prior to the entry of this Consent Judgment.

(d) Natural Resource Damages, Response Costs, and claims for Reﬁponse Action or injunctive
relief in the Assessment Area, including the CDF, arising from a release or threatened release of a Hazardous
Substance from any existing source at any Facility on or after the entry of this Consent Judgment to the extent
that such release or threatened release is caused by or arises from any condition existing at, on, within or from
any Facility prior to the entry of this Consent Judgment and such release or threatened release is not due to
a failure by a Defendant or MDOT if in control of such Facility to use best efforts to prevent or control the

release or threatened release.

- (e) Natural Resource Damages, Response Costs, and claims for Response Action or injunctive
relief at, on, within or from the CDF in response to the release or threatened release of any Hazardous

Substance at any time.

(f Any release or threatened release of any Hazardous Substance to the extent such release
or threatened release is caused by any act or omission of Plaintiffs, COE, or of persons acting on their behalf
or at their direction in connection with the dredging or related activities in the Assessment Area under Section
VIII.

(9) The condition of any properties transferred or acquired under Paragraph 7.2 or 7.3 except
for: (i) the Green Point Environmental Learning Center property described in Appendix J; (ii) any liability of
Defendants and MDOT for failure to perform any of the Work under Paragraph 7.5 or 7.7; and (i) any liability
for any Hazardous Substance contamination on any such property for which a Defendant or MDOT would
otherwise be liable under Section 107(a)(3) of CERCLA or Section 20126(1)(d) of NREPA.

(h) Natural Resource Damages at, on, or within any Facility arising from or relating to:

(1) any release or threatened release of any Hazardous Substance at, on or within any

Facility prior to the entry of this Consent Judgment; or
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@ ®
(i) any release or threatened release of any Hazardous Substance at, on or within any
Facility on or after the entry of this Consent Judgment if and to the extent such release or threatened
release is caused by or arises from any condition existing at, on or within any Facility prior to the entry
of this Consent Judgment and such release or threatened release is not due to a failure by a

Defendant or MDOT in control of such Facility to use best efforts to prevent or control the release or

threatened release.

(i Natural Resource Damages in the Assessment Area that arise-from or relate to Sediment
dredged from and deposited by, on behalf of, at the direction of, or pursuant to any authorization of COE at:
(a) any location set forth on Appendix P; or (b) any location adjacent to the Assessment Area resulting from

.or in connection with any navigational dredging or navigational maintenance or improvement project.

)] Any Hazardous Substance that has been removed from the Assessment Area, including from
the CDF, by anyone (including in connection with the dredging and related activities to be performed under
Section VII) other than by Defendants or MDOT or persons acting on their behalf or at their direction;
provided, however, that this Paragraph 25.1(j) shall not apply to any release or threatened release of any
Hazardous Substance at a location outside the Assessment Area caused by the disposal of Sediment
removed by the State or the United States from the CDF to a location outside the Assessment Area as a result

of a catastrophic failure of the CDF occurring after the entry of this Consent Judgment.

252  Effectiveness of Covenants. The covenants in Paragraph 25.1 shall take effect upon the -

receipt of the payments required under Paragraphs 6.1, 6.2, and 22.1. The covenants' continued
effectiveness is contingent upon the subsequent performance by Defendants and MDOT of their respective
obligations under this Consent Judgment, including, as applicable, thé Work, and receipt of the other
payments required by Section VI. The covenants extend only to Defendants and MDOT and do not extend

to any other person except as expressly stated in Paragraph 25.1.

25.3 Reservations of Rights. The State reserves against Defendants and MDOT the following:

(a) the right to take action under federal and state law for any matters that are not set forth in
Paragraph 25.1;

{b) the right to take action against Defendants or MDOT if it is discovered that any information

provided by Defendants or MDOT was intentionally false or intentionally misleading and such information was
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material to the State's decision to enter into this Consent Judgment; and

(c) any and all rights and defenses pursuant to any available legal authority that it may have to
enforce this Consent Judgment against Defendants or MDOT, including the MDEQ's right, in accordance with
this Consent Judgment and applicable law, to disapprove of response or restoration activitieé performed by
Defendants or MDOT.

25.4  Retention of Authority. Notwithstanding any other provision of this Consent Judgment, the
MDEAQ retains all authority and reserves all rights to take any and all response activities authorized by law.

This Paragraph 25.4 shall not affect the covenants given to Defendants and MDOT in Paragraph 25.1.

255  Failure to Enforce. Failure. by the State to timely enforce any term, condition or
requirement of this Consent Judgment shall not:

(@)  Provide or be construed to provide a defense for Defendants’ or
MDOT'’s noncompliance with any such term, condition or requirement of this

Consent Judgment; or

(b) Estop or limit the authority of the State to later enforce any such
term, condition or requirement of this Consent Judgment or seek any other

remedy provided by law.
25,6  Specific Reservations. The covenants set forth in this Section XXV do not pertain to any
matters other than those expressly specified in Paragraph 25.1. The State reserves, and this Consent
-Judgment is without prejudice to, all rights against Defendants and MDOT with respect to all other matters,

including, but not limited to, the following:

(@) Liability arising from a violation by Defendants or MDOT of a requirement of this Consent

Judgment, including conditions of an approved Submission required herein.

(b) Liability for any Response Costs, Response Action, injunctive relief, penalties, permit .

requirements, or other remedial, compliance or regulatory action:

(i) at, on or within any Facility, or
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(i) at, on or within any facility as defined by NREPA or CERCLA but not including fhe
CDF; provided that such a facility shall not extend into the Assessment Area waterward beyond the
OHWM more than the extent necessary to prevent or control continuing releases and migration of
Hazardous Substances at or from the facility and in no event more than a distance of twenty (20) feet

waterward from the OHWM at the point at the facility where the Response Action is necessary.

(c) Liability for Natural Resource Damages arising from any release or threatened release first
occurring after the entry of this Consent Judgment (but excluding liability for Natural Resource Damages

covered by Paragraphs 25.1(d), (e), (f), (h), (i) and (j):
(i) at, on or within any Facility, or

(ii) at, on or within any facility as defined by NREPA or CERCLA but not including the
CDF; provided that such a facility shall not extend into the Assessment Area waterward beyond the
OHWM more than the extent necessary to prevent or control continuing releases and migration of
Hazardous Substances at or from the facility and in no event more than a distance of twenty (20) feet

waterward from the OHWM at the point at the facility where the Response Action is necessary.

(d) Liability arising from the past, present or future treatment, handling, disposal, release or threat
of release of a Hazardous Substance outside of the Assessment Area or of a Hazardous Substance taken
from the Assessment Area, including liability outside the Assessment Area from the past, present or future
treatment, handling, disposal, release or threat of release of a Hazardous Substance taken from the CDF to
a place outside the Assessment Area; provided, however, that, except as provided in the proviso in Paragraph
25.1(j) with respect to a catastrophic failure of the CDF as to which the State has reserved its rights,
- Defendants and MDOT shall not be liable for any Sediment that has been removed from the Assessment
Area, including from the CDF, by anyone other than Defendants, and if any Defendant removed such
Sediment from the Assessment Area, including the CDF, the other Defendants shail not be liable solely

because of the action of such other Defendant.

(e) Liability for damages for injury to, destruction of, or loss of natural resources outside the
Assessment Area, including liability outside the Assessment Area arising from releases of Hazardous
Substances at, on, within or from the CDF, but only to the extent not subject to the covenants in this Section
XXV.
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4] Liability for criminal acts. .

(9) Any matters for which the State is owed indemnification under Section XVill (Indemniﬁcatign

and Insurance), of this Consent Judgment.

(h) Liability arising from releases of Hazardous Substances or violations of applicable law which
occur during implementation of the Work, but only to the extent not subject to the covenants in Paragraph
251,

(i) Any defenses and claims, whether by counterclaim or otherwise, regarding and limited to the
subject matter of the claim giving rise to the claim brought by Defendant(s) or MDOT pursuant to Section
XXIX, except that the State shall not be entitled to assert any defense based on contribution protection in
response to a claim or counterclaim asserted by Defendants under Paragraph 29.3.

@) The right to require further investigation under NREPA or other law of: (i) the areal extent of
the Middlegrounds Landfill; and (ii) Sediment contamination in the West Channel of the Saginaw River at
Middlegrounds Island, as defined in Appendix M, and which arises from or relates to any release or threatened

release of any Hazardous Substance from said landfill.

(k) Liability for future releases of Hazardous Substances into the Assessment Area except as

provided in Paragraph 25.1.

25.7  State's Reopener for Response Actions and Response Costs. (a) Notwithstanding any other
provision of this Consent Judgment, but subject to Paragraphs 8.9, 25.7(b) and 25.9 through 25.12, the State

reserves, and this Consent Judgment is without prejudice to, the right to institute proceedings in this action
or in a new action, or to issue an administrative order seeking to compel Defendants and MDOT: (1) to
perform further Response Actions relating to the Assessment Area; or (2) to reimburse the State for additional

Response Costs in the Assessment Area if, subsequent to the entry of this Consent Judgment:

U] conditions ‘in the Assessment Area, not including at, on, within or from the CDF,

previously unknown, are discovered, or

(i) information, previously unknown to the State, is received, in whole or in part,
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and such previously unknown conditions or information, together with other relevant information, indicate that
the activities undertaken pursuant to this Consent Judgment are not protective of the public health, safety and

welfare or the environment.

(b) This Paragraph 25.7 shall not apply to any claims for Response Actions or Response Costs
relating to any release or threatened release of Hazardous Substances at, on, within or from the CDF at any

time.

25.8  State's Reopener for Natural Reaource Damages. (a) Notwithstanding any other provision
of this Consent Judgment, but subject to Paragraphs 25.8(b) through (d) and Paragraphs 25.9 through 25.12,
the State reserves at all times, and this Consent Judgment is without prejudice to, the right to institute
proceedings in this action or in a new action seeking recovery of Natural Resource Damages from Defendants
if. (i) conditions in the Assessment Area or at, on or within a Facility, previously unknown to the State, the
Federal Trustees and each Response Action Agency ("Unknown State NRD Conditions") are discovered after
the entry of this Consent Judgment and such conditions contribute to injury to, destruction of, or loss of natural
resources; or (ii) information is received by the State, the Federal Trustees, each Response Action Agency
and the Tribal Trustee after the entry of this Consent Judgment, and this information indicates that there is
injury to, destruction of, or loss of natural resources in the Assessment Area, or at, on or within a Facility, of
a type unknown to the State, the Federal Trustees, each Response Action Agency and the Tribal Trustee as
of the date of entry of this Consent Judgment ("New State NRD Information").

(b) This Paragraph 25.8 shall not apply to any claims for Natural Resource Damages attributable
to exposures at any time at, on, or within the CDF. '

(c) An increase solely in the State's, the Federal Trustees’, COE's, any Response Action
Agency's, or the Tribal Trustee’s assessment of the magnitude of the injury, destruction of or loss to natural
resources, or in the estimated or actual Natural Resource Damages, shall not be considered to be Unkndwn
State NRD Conditions or New State NRD Information within the meaning of Paragraphs 25.8(a)(i) or (ii), nor
shall a determination by the State, the Federal Trustees, COE, any Response Action Agency, or the Tribal
Trustee that a previously known injury was caused by a release into the Assessment Area of a Hazardous

Substance other than PCBs be considered Unknown State NRD Conditions or New State NRD Information.

(d) ~ In any subsequent action or proceeding regarding matters reserved under this
Paragraph 25.8, the State shall have the burden of establishing that the conditions for applicability of this
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Paragraph 25.8 have been satisfied, including the burden of establishing that injuries to, destruction of, or loss
of natural resources resulting from exposure to PCBs are attributable partly to exposures occurring at
locations other than the CDF. In any subsequent action or proceeding regarding matters reserved under this
Paragraph 25.8, apportionment of Natural Resource Damages shall be permitted if injuries to, destruction of,
or loss of natural resources are attributable partly to PCB exposures occurring at locations other than the CDF
and partly to PCB exposures at, on, within or from the CDF, and Defendants and MDOT shall not be liable

for that portion of Natural Resource Damages that is determined to be attributable to exposure to PCBs at,
on or within the CDF.

25.9  Previously Known Information. For purposes of Paragraphs 25.7 and 25.8, the information
previously received by and the conditions previously known shall include any information or conditions: (a) set -
forth in the records produced in response to discovery in the State Action; (b) of which the State, the Federal
Trustees or the Tribal Trustee had actual knowledge prior to the entry of this Consent Judgment; or (c) set
forth in the EPA Administrative Record. |

. 2510 |napplicability of Paragraphs 25.7 and 25.8 to Properties. Paragraphs 25.7 and 25.8 do not
apply to the properties transferred or acquired under Paragraph 7.2 or 7.3 except for: (i) the Green Point
Environmental Learning Center property described in Appendix J; (ii) any liability of Defendants and MDOT
for failure to perform any of the Work under Paragraph 7.5-or 7.7; and (iii) any liability for any Hazardous
Substance contamination on any such property for which a Defendant or MDOT would otherwise be liable
under Section 107(a)(3) of CERCLA or Section 20126(1)(d) of NREPA. |

25.11 Inapplicability of Paragraphs 25.7 and 25.8 to Acts or Omissions of Trustees. Paragraphs

25.7 and 25.8 do not apply to claims to the extent caused by acts or omissions of Plaintiffs, COE, or of
persons acting on their behalf or at their direction in connection with any release or threatened release of any
Hazardous Substance associated with the dredging or related activities in the Assessment Area under Section
Vi, '

25.12 Moratorium. Until two (2) years after the Dredging Completion Notice is issued in accordance
with Paragraph 8.4, the State may not seek to compel action by Defendants or MDOT under Paragraphs 25.7
or 25.8; nor may the State seek to recover under Paragraphs 25.7 or 25.8 any Response Costs or Natural
Resource Damages incurred during the two (2) year period after the Dredging Completion Notice is issued

in accordance with Paragraph 8.4.
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2513 No Warranty or Representation. The Parties acknowledge and agree that this Consent

Judgment does not constitute a warranty or representation of any kind by. the MDEQ that the Work performed

in accordance therewith will result in the achievement of the remedial criteria as established by law.

25.14 Retention of Authority. Notwithstanding any provision of this Consent Judgment, the State
retains all of its information gathering, inspection, access and enforcement authorities and rights under Part
201 of NREPA and any other applicable statute or regulation. Nothing in this Section XXV shall limit the power
and authority of the MDEQ, the State, or this Court to take, direct, or order all appropriate action to protect
public health, safety and welfare, or the environment, or to prevent, abate, or minimize an actual or threatened
release of Hazardous Substances, pollutants or contaminants in, at, or from the Assessment Area. This

. Paragraph 25.14 shall not affect the covenants given to Defendants or MDOT by the State under Sections
XXV or XXX. | |

XXVI. TAKEOVER OF WORK BY TRUSTEES

In the event the Trustees determine that Defendants have ceased implementation of any portion of
the Work in violation of this Consent Judgment, are seriously or repeatedly deficient or late in their
performance of the Work in violation of this Consent Judgment, or are implementing the Work in a manner
which may cause an endangerment to human health or the environment, the Trustees may perform, or
contract to have performed, éuch portion of the Work so affected as the Trustees determine necessary, but
only after written' notice to Defendants describing in detail the basis for the proposed action and an
opportunity, reasonable under the circumstances, for Defendants to cure the conditions complained of in such
notice. Defendants may invoke the procedures set forth in Section XXI to dispute the determination that
takeover of the Work is warranted under this Section XXVI and such invocation shall stay takeover of the Work
pending resolution of the dispute unless there is an immediate endangerment to human health or the

environment.

XXVIl. MUTUAL COVENANTS BETWEEN THE STATE AND COE
AND RESERVATIONS OF RIGHTS AND DEFENSES

271 Covenants. (a) Except as specifically provided in Paragraphs 27.2 and 27.3, the State
covenants not to sue or to take administrative action against COE, and, ta the extent the following acted or
act within the scope of their employment or authority, their respective agents (if and to the extent that any
liability an agent would have could be asserted against or become the obligation of COE), officials and

employees, and their respective successors and assigns, for COE-State Covered Matters.
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(b) Except as specifically provided in Paragraphs 27.2 and 27.3, COE covenants not to sue or
to take administrative action against the State, and to the extent the following acted or act within the scope
of their employment or authority, their respective agents (if and to the extent that any liability an agent would
have could be asserted against or become the obligation of the State), officials and emplo_yees, and their

respective successors and assigns, for COE-State Covered Matters.

{c) Except as limited by Paragraphs 27.2 and 27.3 of this Consent Judgment, “COE-State
Covered Matters” shall mean any and all civil liability, including Natural Resource Damages, whether past,
present, or future, known or unknown to the State or COE under federal, state, or local law, statutory or
common law for any and all releases or threatened releases of Hazardous Substances into and/or within the

Assessment Area, including the CDF.

27.2  Reservation of Rights. The covenants set forth in this Section XXVII do not pertain to any

matters other than “COE-State Covered Matters.” The State and COE reserve at all times, and this Consent
Judgment is without prejudice to, all rights against each other with respect to all other mafters, including, but

not limited to, the following:

(a) The failure of either the State or COE to perform satisfactorily an obligation under this

Consent Judgment owed to each other;
(b) The May 1975 Agreement;
(c) Future civil violations of applicable law, including violations of permit conditions;

“(d) The State’s ability, as allowed by applicable law, to seek administrative or judicial review of
actions taken by COE with respect to activities proposed to be undertaken in the Assessment Area or at, on
or within the CDF and requiring prior COE authorization, unrelated to COE activities under (or in furtherance
of) this Consent Judgment;

(e) Liability arising from the past, present, or future treatment, handling, disposal, release or
threat of release of Hazardous Substances at a location outside of the Assessment Area and-not attributable .

to either the CDF or COE activities in the Assessment Area;

f Any criminal liability; and
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(@) COE's ability, as allowed by applicabie law, to seek administrative or judicial review of actions
taken by the State with respect to COE activities proposed to be undertaken in the Assessment Area or at,
on or within the CDF.

27.3  State’s Reopener for Response Actions and Response Costs. (a) Notwithstanding any other
provision of this Consent Judgment, but subject to Paragraphs 8.9, 27.3(b), 27.3(c), 27.3(d), 27.3(e), and

27.3(f), the State reserves at all times, and this Consent Judgment is without prejudice to, the right to institute

proceedings in this action or in a new action, or to issue an administrative order seeking to compel COE to:
(1) perform further Response Actions relating to the Assessment Area, or (2) reimburse the State for the
additional cost of such Response Actions if:
(i) Conditions in the Assessment Area, previously unknown to the State, are
discovered ; or
‘ (i) Information, previously unknown to the State, is received:

and the unknown State conditions or the new State information, together with all other reIevént information,
indicate that the activities undertaken pursuant to this Consent Judgment are not protective of the public

health, safety, or welfare or the environment.

(b) For purposes of Paragraph 27.3(a), the information previously received by and the conditions
previously known shall include any information or conditions: (i) set forth in the records produced in response
to discovery in the State Action; (ii) of which the State, the Federal Trustees or the Tribal Trustee had actual

knowledge prior to the entry of this Consent Judgment; or (iii) set forth in the EPA Administrative Record.

(c) This Paragraph 27.3 does not apply to any claim for Response Actions or Response Costs
relating to any release or threatened release of Hazardous Substances at, on, within or from the CDF after
-the period referred to in Paragraph 34.1.

(d) Paragraph 27.3 does not apply to the properties transferred or acquired under Paragraph 7.2
or 7.3 except for any liability for any Hazardous Substance contamination on any such property for which COE
would otherwise be liable under Section 107(a)(3) of CERCLA or Section 20126(1) of NREPA.

(e) Paragraphs 27.3 does not apply to claims to the extent caused by acts or omissions of
Plaihtiﬁ‘s or of persons acting on their behalf or at their direction in connection with any release or threatened
release of any Hazardous Substance associated with the dredging or related activities in the Assessment Area
under Section VIII.
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4] Until two (2) years after the Dredging Completion Notice is issued in accordance with
Paragraph 8.4, the State may not seek to compel action by COE under Paragraph 27.3; nor may the State
seek to recover under Paragraph 27.3 any Response Costs incurred during the two (2) year period after the

Dredging Completion Notice is issued in accordance with Paragraph 8.4.

27.4  Reservation of Defenses. With respect to matters in Paragraphs 27.2, 27.3, or this Paragraph
27.4, COE reserves all defenses in fact and/or law, including, without limitation, jurisdictional defenses. With
respect to matters in Paragraphs 27.2, 27.3, or this Paragraph 27.4, the State reserves all defenses in fact

and/or law, including without limitation, jurisdictionall defenses.

27.5 May 1975 Agreement. (a) The United States and the State agree and recognize that, under
33 U.S.C. § 1293a(c), COE was authorized to construct, operate, and maintain the CDF. Furthermore, prior
to construction of the CDF by COE, under 33 U.S.C. § 12933, the State was required to enter into the May
1975 Agreement.

(b) On May 6, 1975, pursuant to 33 U.S.C. § 1293a(c), the United States and the State entered
into the May 1975 Agreement which is attached as Appendix Q and is specifically incorporated by reference

herein.

(c) Notwithstanding any other provision in this Consent Judgnﬁent, the May 1975 Agreement
remains in full force and effect, and applies to and covers: (1) the conditions at the CDF on the entry of this -
Consent Judgment; (2) the addition or disposal of Sediment in the CDF in accordance with Section Vill; and
(3) the conditions at the CDF after the entry of this Consent Judgment.

27.6  Effectiveness of Covenants. The covenants in this Section XXVIi shall take effect upon entry

of the Consent Judgment. Except as provided in Paragraphs 27.1(a) and (b), the covenants extend only to
COE and State and do not extend to Defendants, MDOT or any other person.

XXVIll. DEFENDANTS’ COVENANTS TO UNITED STATES AND TRIBAL TRUSTEE
AND RESPONSE ACTION AGENCIES AND RESERVATION OF RIGHTS

28.1  Covenant. Subject only to the reservations in Paragraphs 28.2 through 28.4, and except as

otherwise expressly provided in this Consent Judgment, Defendants covenant and agree not to assert any

71-



claims or causes of action, whether judicial or administrative, past, present, or future, and known or unknown,
against the United States or the Tribal Trustee and, to the extent the following acted or act within the scope
of their employment or authority, their respective agent(s) (if and to the extent that any liability an agent would
have could be asserted against or become an obligation of the United States or the Tribal Trustee), officers,
directors, employees, and the respective successors and assigns of each of the foregoing, relating in any way
to: (a) the CDF,; (b) Natural Resource Damages, Response Actions, or Response Costs relating to direct or
indirect releases or threatened releases of a Hazardous Substance within, into, or from the Assessment Area;

'(c) actions undertaken by or at the direction of the Federal Trustees and/or the Tribal Trustee in the
Assessment Area pursuant to this Consent Judgment; or (d) Natural Resource Damages at, on, or within,
arising from, or relating to any Facility. Such claims or causes of action include without limitation any claim
for reimbursement from the Hazardous Substance Superfund (established pursuant to the Internal Revenue
Code, 26 U.S.C. § 9507), for contribution and any other claim under CERCLA Sections 106(b)(2), 107, 111,
112, 113, indemnity, contract, tort, or any other provision of law relating to matters described in clauses (a)
through (d), above.

282  Effecton Other Provisions. Nothing in Paragraph 28.1 shall affect the enforceability of either
the covenants set forth in Sections XXIV, XXVII, XXVIII, XIX, XXX and XXXI, or any obligations of the Federal

Trustees, the Tribal Trustee, or any Response Action Agency to Defendants under this Consent Judgment.

28.3 Reservations In Connection With Certain Actions.

(a) In any proceeding initiated by the United States, the Tribal Trustee, or the State for injunctive
relief, performance of Response Actions, recovery of Response Costs or Natural Resource Damages, or other
relief relating to the Assessment Area, including the CDF, or to any of the Facilities or any facility, whether or
not pursuant to any reservation or reopener contained in this Consent Judgment, except an action to enforce
Defendants' obligations under Paragraphs 6.1, 6.2, 6.3 and 6.4 and Sections VIl and XXII, Defendants
reserve, and Paragraph 28.1 is without prejudice to, any defenses and any claims, whether by counterclaim
or otherwise, regarding and limited to the subject matter of and in response to the claim or claims brought in

such a proceeding, except as otherwise provided in Paragraph 32.9(a).

(b) In an action against any one or more of Defendants initiated by any person not a Party and
relating to the Assessment Area, including the CDF, or any of the Facilities or any facility, Defendants reserve,
and Paragraph 28.1 is without prejudice to, claims regarding and limited to the subject matter of the claim or
claims brought in that action; provided, however, that the reservation in this sentence shall not be effective

unless and until there is first a ruling in that action, whether or not such ruling is immediately appealable as
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of right, that the subject matter of the claim or claims brought in that action is outside of the Matters Addressed
as defined in Paragraphs 32.1 and 32.2, such that Defendants are not entitied to complete contribution
protection under CERCLA and Part 201 of NREPA regarding such claim or claims. The preceding proviso
shall not apply if any one or more of Defendants and either the United States, the Tribal Trustee and/or the
State is or are named as defendants in such an action. The preceding proviso shall also not apply if a
Defendant, after first requesting within a reasonable time and being unable to obtain within a reasonable time
an acceptable tolling agreement with respect to any épplicable statute of limitations, reasonably believes that
there is imminent risk of its claims becoming time barred. Notwithstanding the foregoing, if the Court
subsequently determines that contribution protection exists for the claim asserted against a Defendant or
MDOT, as the case may be, which gave rise to the claim or counterclaim asserted against the United States
or the Tribal Trustee under this Paragraph 28.3(b), then the Defendant or MDOT, as the case may be, shall -
voluntarily dismiss, without prejudice and without costs, that portion of its claim against the United States or

.the Tribal Trustee for which it has contribution protection. In addition, if the United States or the Tribal Trustee
has asserted a claim or counterclaim against such Defendant or MDOT, as the case may be, in response to
such Defendant's or MDOT's claim or counterclaim, then the United States‘or the Tribal Trustee, as the case
may be, shall promptly dismiss, without prejudice and without costs, that portion of its claim or counterclaim
against such Defendant(s) or MDOT.

284  Reservations In Connection With Employees And Other Actions. -Defendants reserve, and

this Consent Judgment is without prejudice to: (a) any claims against the United States, subject to the
provisions of Chapter 171 of Title 28 of the United States Code, for money 'damages for injury or loss of
property or personal injury or death caused by the negligent or wrongful act or omission of any employee of
the United States, while acting within the scope of his office or employment under circumstances where the
United States, if a private person, would be liable to the claimant in accordance with the law of the place where
- the act or omission occurred; and (b) any claims against the Tribal Trustee for money damages for injury or
loss of property or personal injury or death caused by the negligent or wrongful act or omission of any
employee of the Tribal Trustee, while acting within the scope of his office and employment. However, any
such claim against the United States shall not include a claim for any damages caused, in whole or in part,
by the act or omission of any person, including any contractor, who is not a federal employee as that term is
defined in 28 U.S.C. § 2671, nor shall Defendants be entitled to assert a claim against the United States or
the Tribal Trustee challenging the selection and/or performance under this Consent Judgment of Résponse
Actions or activities authorized under Section 107(f)(1) of CERCLA, 42 U.S.C. § 9607(f)(1), or any oversight
of Defendants Response Actions or other activities or approval. of Defendants' plans therefor under this

Consent Judgment. The reservation in this Paragraph 28.4 applies only to claims which are brought pursuant
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to any statute other than CERCLA and for which an applicable waiver of sovereign immunity is shown by
Defendants to be found in a statute other than CERCLA.

28.5 No Claim Preauthorization. Nothing in this Consent Judgment shall be deemed to constitute
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d).

28.6  Effectiveness of Covenants. The covenants set forth in Paragraph 28.1 shall take effect upon
the entry of this Consent Judgment.

XXIX. DEFENDANTS’ COVENANTS TO STATE AND RESERVATIONS OF RIGHTS

291 Covenahts. Defendants hereby covenant not to sue or to take any administrative action
against the State of Michigan, its agencies or their authorized representatives for any claim or cause of action
against the State with respect to any State Covered Matters, including, but not limited to, any direct or indirect
claim for reimbursement from the Environmental Response Fund pursuant to Section 20119(5) of NREPA,
for contribution or other claim under CERCLA, or any similar claim under any other provision of law relating

to any State Covered Matters.

29.2  Effect on Other Matters. Defendants' covenant set forth in this Section XXIX (Covenant by
Defendants) does not pertain to any matters other than those expressly specified in Paragraph 29.1.
Defendants reserve, and this Consent Judgment is without prejudice to, all rights or defenses against the
State with respect to any matter not set forth in Paragraph 29.1 and the matters set forth in Paragraphs 29.3.

29.3  Additional Reservations. In addition to the reservations contained in Paragraph 29.2,

Defendants also reserve the right to bring an action against the State as follows:

(a) In any proceeding initiated by the United States, the Tribal Trustee, or the State for injunctive
relief, performance of Response Actions, recovery of Response Costs or Natural Resource Damages, or other
relief felating to the Assessment Area, including the CDF, or to any of the Facilities or any facility, whether or
not pursuant to any reservation or reopener contained in this Consent Judgment, except an action solely to
enforce Defendants’ obligations under Paragraphs 6.1, 6.2, 6.3 and 6.4 and Sections VIl and XXIl, Defendants
reserve, and Paragraph 29.1 is without prejudice to, any defenses and any claims, whether by counterclaim

or otherwise, regarding and limited to the subject matter of and in response to the claim or claims brought in
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such a proceeding, except as otherwise provided in Paragraph 32.9(a) and further except that Defendants
shall not be entitled to any defense based on contribution protection in response to a claim or counterclaim

asserted by the State in response to a claim or counterclaim asserted by Defendants under this Paragraph
27.3(a).

(b) In an action against any one or more of Defendants initiated by any person not a Party and
relating to the Assessment Area, including the CDF, or any of the Facilities or any facility, Defendants reserve,
and Paragraph 29.1 is without prejudice to, claims regarding and limited to the subject matter of the claim or
claims brought in that action; provided, however, that the reservation in this sentence shall not be effectivey
unless and until there is first a ruling in that action, whether or not such ruling is immediately appealable as
of right, that the subject matter of the claim or claims brought in that action is outside of Matters Addressed
as defined in Paragraphs 32.1 and 32.2 such that Defendants are not entitled to complete contributioﬁ
protection under CERCLA and Part 201 of NREPA regarding such claim or claims. The preceding proviso
shall not apply if either any one or more of Defendants and the United States, the Tribal Trustee and/or the
State are named as defendants in such an action. The preceding provision shall also not apply if a Defendant,
after first requesting within a reasonable tirﬁe and being unable to obtain within a reasonable time an
acceptable tolling agreement with respect to any applicable statute of limitations, reasonably believes that
there is imminent risk of its claims becoming time barred. Notwithstanding the foregoing, if the Court
subsequently determines that contribution protection exists for the claim asserted against a Defendant or
MDOT, as the case may be, which gave rise to the claim or counterclaim asserted against the State under
this Paragraph 29.3(b), then the Defendant(s) or MDOT, as the case may be, shall voluntarily dismiss, without
prejudice and without costs, that portion of its claim against the State for which it has contribution protection.
In addition, if the State has asserted a claim or counterclaim against such Defendant or MDOT, as the case
may be, in response to such Defendant's or MDOT'’s claim or counterclaim, then the State shall promptly
dismiss, without prejudice and without costs, that portion of its claim or counterclaim against such
Defendant(s) or MDOT. Defendants shall not be entitled to assert any defense based on contribution
protection in response to a claim or counterclaim asserted by the State in response to a claim or counterclaim

asserted by Defendants under this Paragraph 29.3(b).

294 Effectiveness of Covenants. The covenant set forth in this Section XXIX shall take effect

upon the entry of this Consent Judgment.

XXX. ADDITIONAL COVENANTS BY THE STATE, DEFENDANTS AND MDOT
AND RESERVATIONS OF RIGHTS
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30.1 Covenants. Subject to Paragraph 30.3, in consideration of the actions that have been
performed and that will be performed by MDOT and Defendants and the payments made and that will be
made by Defendants under this Consent Judgment, and in addition to the covenant set forth in Section XXV,
Defendants and the State, covenant not to sue or to take administrative action against each other, and, to the
extent the following acted or act within the scope of their employment or authority, their respective agents (if
and to the extent that any liability an agent wouid Have could be asserted against or become an obligation of
any of them), officers, directors, and employees, -and the respective successors and assigns of each of the
foregoing, for Additional Covered Matters. The State also agrees to covenant not to sue or to take
administrative action against MDOT for Additional Covered Matters, except to the extent provided in

Paragraph 30.3.

30.2  Additional Covered Matters. "Additional Covered Matters" shall mean any and all civil liability,
whether past, present or future, known or unknown, under federal, state, local statutory or common law for
Natural Resource Damages, Response Costs, or claims for Response Actions, or injunctive or other relief
required at or relating to the Zilwaukee Bridge Facility, including any liability for disposal of Hazardous
Substances at, on or within the CDF from the Zilwaukee Bridge Facility, a.nd alleged in the Court of Claims
Action to give rise to liability of the State and MDOT, except for any claim or counterclaim asserted by
Defendants as described in Paragraph 29.3 and, with respect to any such claim or counterclaim, MDOT shall

not be entitled to assert any defense based on contribution protection.

30.3 Reservation of Rights. The State (but not MDOT) also reserves, and the covenant in

Paragraph 30.1 is subject to, all rights against MDOT and Défendants as described in Paragraph 25.6, all
rights to reopen as described in Paragraph 25.7, and all liability arising from the future treatment, disposal,

release or threatened release of a Hazardous Substance at the Zilwaukee Bridge Facility.

XXXI. COVENANTS AND RESERVATIONS OF RIGHTS
BY UNITED STATES ON BEHALF OF RESPONSE ACTION AGENCIES

31.1  Applicability. The covenants in this Section XXX!, including such conditions thereon and each
of the reservations of rights in this Section XXX, are only given on behalf of the Response Action Agencies,
and the United States insofar as it is acting on behalf of the Response Action Agencies, and shall not be
deemed to be covenants given by the Federal Trustees or COE, or the United States insofar as it is acting
_ on behalf of the Federal Trustees or COE.
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31.2 Covenants to Defendants and MDOT. in consideration of the actions performed and to be
performed by Defendants and MDOT and the payments made and that will be made by Defendants under the
terms of this Consent Judgment, the United States, on behalf of the Response Action Agencies, covenants
not to sue or to take administrative action against Defendants and MDOT for “Response Action Agency
Covered Matters.” "Response Action Agency Covered Matters" shall mean civil liability pursuant to Sections
106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607; Sections 3004(u), 3004(v), 3008(h), 3013 and 7003
of RCRA, 42 U.S.C. §§ 6924(u), 6924(v), 6928(h), 6934, 6973; Sections 7, 16, and 17 of the Toxic
Substances Control Act, 15 U.S.C. §§ 26086, 2615,>an.d 2616; Sections 309, 311, and 504 of the CWA, 33
U.S.C. §§ 1319, 1321, 1364, and Sections 13 and 17 of the Rivers and Harbors Act, 33 U.S.C. §§ 407 and
413, for:

(@) PCB contamination of Sediment within the Covenant Area;
(b) Hazardous Substances at, on, within or from the CDF; and
(©) liability solely and directly attributable to the acts or omissions of Plaintiffs, COE, or of

persons acting at their direction, in performance of dredging and/or disposal of PCB-contaminated Sediment

within or from the Covenant Area or at, on or within the CDF under this Consent Judgment.

31.3 Covenants to COE. In consideration of the payment to be made by the United States

pursuant to Paragraph 6.7, and COE’s agreement to enter into the SFO Agreement to allow the disposal in
the CDF of Sediment from the Dredge Area dredged under Section VIII and to enter into the covenants in
favor of Defendants and MDOT under Section XXIV, the United States, on behalf of the Response Action
- Agencies, covenants not to take administrative action against COE for “COE-Response Action Agency
Covered Matters.” "COE-Response Action Agency Covered Matters" shall mean civil liability pursuant to
Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607; Sections 3004(u), 3004(v), 3008(h), 3013
and 7003 of RCRA, 42 U.S.C. §§ 6924(u), 6924(v), 6928(h), 6934 and 6973; Sections 7, 16, and 17 of the
Toxic Substances Control Act, 15 U.S.C. §§ 2606, 2615, and 2616; Sections 309, 311, and 504 of the CWA,
33 U.S.C. §§ 1319, 1321, 1364; and Sections 13 and 17 of the Rivers and Harbors Act, 33 U.S.C. §§ 407 and
413, for:

(@) PCB contamination of Sediment within the Covenant Area;
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(b) Hazardous Substances at, on, within, or from the CDF after the period referred to in

Paragraph 34.1; and

(c) Any release or threatened release of any Hazardous Substance arising from any act or
omission of COE or its contractors in implementing the Dredge Plan under Section Vill, except in the case
of arelease or threatened release that is caused by conduct of COE or its contractors that is negligent, grossly

negligent, or that constitutes intentional misconduct.

(d) Liability solely and directly attributable to the acts or omissions of the Plaintiffs or of persons
acting at their direction, in performance of dredging and/or disposal of PCB-contaminated Sediment within or

from the Covenant Area or at, on or within the CDF under this Consent Judgment.

31.4 icability of Cov sto O and Directors. The covenants in Paragraphs 31.2 shall
also apply to each of Defendants' and MDOT's officials, officers and/of directors, as applicable, but only to
the extent that such' person's liability is based solely on his or her status and capacity as an official, officer or
director of one of the Defendants or MDOT, as the case may be. The covenants in Paragraph 31.3 shall also
apply to each of COFE's officials acting within the scope of their authority. The covenants in Paragraphs 31.2

and 31.3 do not extend to any other person.

31.5  Effectiveness of Covenants. The covenants in Paragraphs 31.2 and 31.3, shall take effect
upon entry of this Consent Judgment. The continued effectiveness of the covenants in Paragraph 31.2 with
respect to any Defendant or MDOT is contingent upon the subsequent satisfactory perfofmance of all
obligations of such Party under this Consent Judgmeht, whether several or joint and several, including any
obligations of such Party concerning the Work, and upon receipt by the Trustees of the payments required
under Section VI.

316 Reopeners for Actions Concerning Sediment Contamination Below the PCB Covenant Level

in the Covenant Area. (a) Notwithstanding any other provision of this Consent Judgment, but subject to

Paragraphs 31.6(b) through (d) and 31.8(a), the United States, on behalf of the Response Action Agencies,
reserves, and this Consent Judgment is without prejudice to, the right to institute proceedings in this action
or in a new action, or to issue an administrative order seeking to compel Defendants, MDOT, and/or COE,
as the case may be, in accordance with applicable law: (i) to perform further Response Actions relating to
Sediment concentrations below the PCB Covenant Level in the Covenant Area; or (ii) to reimburse the United

States for additional Response Costs for actions taken by the United States relating to Sediment

-78-



concentrations below the PCB Covenant Level in the Covenant Area if, subsequent to lodging of this Consent

Judgment:

(i) conditions in the Covenant Area, previously unknown to the Response Action

Agencies, are discovered, or

(i) information, previously unknown to the Response Action Agencies, is received, in

whole or in part,

and these previously unknown conditions or information, together with any other relevant information,
indicates that the PCB Covenant Level is no longer appropriate, and that the dredging and other activities -

undertaken in accordance with this Consent Judgment are not protective of human health or the environment.

(b) As to Defendants and MDOT, this Paragraph 31.6 shall not apply to any PCB contamination
in the Covenant Area from the CDF. As to COE, this Paragraph 31.6 shall not apply to any PCB
contamination in the Covenant Area from the CDF after the period referred to in Paragraph 34.1.

(c) Except as provided in this Paragraph 31.6(c), for purposes of Paragraph 31 ‘6'(a), the
information and the conditions known to the Response Action-Agencies shall include only that information and
those conditions set forth in the USEPA administrative record supporting this Consent Judgment, the contents

of which are listed in Appendix P.

(d) For purposes of Paragraph 31.6(a), with respect to any proceedings against Defendants,
MDOT or COE, conditions previously unknown to the Response Action Agencies shall not include conditions
that are solely and directly attributable to acts or omissions of Plaintiffs, COE, or of persons acting at their
direction, as applicable, in performance of dredging and/or disposal of PCB-contaminated Sediment within
or from the Covenant Area or at, on or within the CDF under Section VIII.

(e) In any subsequent action or proceeding regarding ctaims referred to in Paragraph 31.6(a),
Defendants, MDOT and/or COE, as the case may be, shall have the burden of proof with respect to any issue
concerning whether conditions in the Covenant Area are solely and directly attributable to acts or omissions
of Plaintiffs, COE, or persons acting at their direction, in performance of dredging and/or disposal of
PCB-cohtaminated Sediment within or from the Covenant Area or at, on or within the CDF under this Consent

Judgment; provided, however, that, solely for purposes' of this Paragraph 31.6(e), the mere presence of PCBs
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in the Covenant Area on the date of entry of this Consent Judgment, regardless of the source of such PCBs,
shall not preclude a determination that conditions in the Covenant Area are solely and directly attributable to
acts or omissions of Rlaintiffs, COE, or persons acting at their direction, as applicable, in performance of

dredging and/or disposal of PCB-contaminated Sediment within or from the Covenant Area or at, on or within
the CDF under Section VIII.

31.7 Procedures for Investigations and_Reopeners for Actions Concerning Sediment PCB

Contamination At or Above the PCB Covenant Level in the Covenant Area

(@) Further Investigation
(i) Subject to Paragraph 31.8(b), if any Response Action Agency receives sampling data

from any person that has been taken in accordance with applicable USEPA QA/QC procedures that
show an Exceedance of the PCB Covenant Level in the Covenant Area, Defendants shall investigate
the Exceedance of the PCB Covenant Level in accordance with 'Paragraph 31.7(a)(ii), in order to
define the Area of the Exceedance and the PCB concentrations therein if requested in writing by the
Response Action Agency. ‘

(ii) Within forty-five (45) days after such a request, Defendants shall submit a sampling
plan and implementation schedule to the Federal Trustees, the Tribal Trustee, COE and the State for .
review and comment, and to the requesting Response Action Agency for review and approval in
accordance with Section XVI (Submissions and Approvals). Such plan shall provide for sampling of -
Sediment by core samples taken to the Bottom of the Sediment, unless the requesting Response
Action Agency determines that shallower Sediment sampling is appropriate. The requesting
Response Action Agency shall not require any investigative activity under this Paragraph 31.7(a)
which is not reasonable in nature and geographic scope. Any disputes concerning the sampling plan

shall be resolved in accordance with Section XXI (Dispute Resolution).
(iii) After approval of the sampling plan and implementation schedule by the requesting

Response Action Agency, Defendants shall implement the plan in accordance with the approved

schedule.
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@ ®
(iv) - After implementation of the approved sampling plan, Defendants shail submit the
results in report form to the requesting Response Action Agency, the Federal Trustees, the Tribal
Trustee, COE and the State in accordance with the approved sampling plan. The report shall include
all relevant sampling and analytical information and data (which have been reviewed for compliance
with QA/QC procedures), including a proposed Area of the Exceedance. Defendants shall also

submit the data in an electronic form compatible with the Arcview or Arcinfo programs or in such other

form as the Defendants and the requesting Response Action Agency may agree in the future.

v) This Paragraph 31.7(a) shall expire on the thirtieth (30th) anniversary of the entry of
this Consent Judgment. Except to the extent provided in Paragraph 31.9, nothing in this Consent
Judgment shall be construed to limit or affect any authority of any éesponse Action Agency, under
any applicable statutes or regulations, to require Defendants and/or MDOT, as the case may be, fo
perform sampling, monitoring or other investigations relating to an Exceedance of the PCB Covenant
Level, after expiration of this Paragraph 31.7(a).

(vi) This Paragraph 31.7(a) shall not apply to any PCB contamination in the Covenant
Area from the CDF.

(b)  United States' Reopeners for Additional Action. Notwithstanding any other provision of this
Consent Judgment, but subject to Paragraphs 31.7(c) through 31.7(e) and 31.8(b), the United States, on
behalf of the Response Action Agencies, reserves, and this Consent Judgment is without prejudice to, the

right to institute proceedings in this action or in a new action, or to issue an administrative order seeking to
compel Defendants, MDOT, and/or COE, as the case may be, in accordance with applicable law (1) to
perform further Response Actions in the Covenant Area relating to any Area of the Exceedance; or (2) to
- reimburse the United States for additional Response Costs for Response Actions taken by the United States
relating to any Area of the Exceedance in the Covenant Area if, subsequent to lodging of this Consent
Judgment, information, previously unknown to the Response Action Agencies, is received, in whole or in part,
including information resuiting from any investigation conducted by Defendants under Paragraph 31.7(a), and
this information, together with any other relevant information, indicates that PCB contamination in the Area.
of the Exceedance either:

0] has an adverse effect on human health or the environment, or

(i) ~is asignificant source of PCB contamination to the Saginaw River or the Saginaw

Bay.
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(c) Inapplicability of Paragraph 31.7(b). As to Defendants and MDOT, this Paragraph
31.7(b) shall not apply to any PCB contamination in the Covenant Area from the CDF. As to COE, this

Paragraph 31.7(a) shall not apply to any PCB contamination in the Covenant Area from the CDF after the

period referred to in Paragraph 34.1.

(d) USEPA Administrative Record. Except as provided in this Paragraph 31.7(d), for
purposes of Paragraph 31.7(b), the information known to the Response Action Agencies shall include only
that information set forth in the USEPA administrative record supporting this Consent Judgment, the contents
of which are listed in Appendix P. For purposes of Paragraph 31.7(b), with respect to any proceedings against
Defendants, MDOT or COE, conditions previously unknown to the Response Action Agencies shall not include
conditions that are solely and directly attributable to acts or omissions of Plaintiffs, COE, or persons acting
at their direction, as applicable, in performance of dredging and/or disposal of PCB-contaminated Sediment

within or from the Covenant Area or at, on or within the CDF under this Consent Judgment.

(e) Burden of Proof. In any subsequent action or proceeding regarding claims referred
to in Paragraph 31.7(b), Defendants, MDOT and/or COE, as the case may be, shall have the burden of proof
with respect to any issue concerning whether an Exceedance of the PCB vaenant Level issolely and directly
attributable to acts or omissions of Plaintiffs or COE, or persons acting at their direction, as applicable, in
performance of dredging and/or disposal of PCB-contaminated Sediment within or from the Covenant Area
or at, on or within the CDF under this Consent Judgment; provided, however, that, solely for purposes of this
Paragraph 31.7(e), the mere presence of PCBs in the Covenant Area on the date of entry of this Consent
Judgment shall not preclude a determination that an Exceedance of the PCB Covenant Level is solely and
directly attributable to acts or omissions of Plaintiffs, COE, or of pefsons acting at their direction, as applicable,
in performance of dredging and/or disposal of PCB-contaminated Sediment within or from the Covenant Area

or at, on or within the CDF under this Consent Judgment.

31.8  Moratorium on Reopeners in the Dredge Area. (a) With respect to the reopeners in
Paragraph 31.6, the United States, on behalf of the Response Action Agencies, may not seek to compel action

by Defendants, MDOT, and/or COE, as the case may be, pursuant to that reopener for PCB contamination
in the Dredge Area until five (5) years after the Dredging Completion Notice is issued in accordance with
Paragraph 8.4, or at any time recover from Defendants, MDOT, and/or COE, as the case may be, any

Response Costs incurred during such period with respect to the Dredge Area.

(b) With respect to the reopeners in Paragraph 31.7, including the procedures for
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investigations in Paragraph 31.7(a), the United States, on behalf the Response Action Agencies, may not seek
to compel action by Defendants, MDOT, and/or COE, as the case may be, pursuant to that reopener for PCB
contamination in the Dredge Area until two years after the Dredging Completion Notice is issued. in
accordance with Paragraph 8.4, or at any time recover from Defendants, MDOT, and/or COE, as the case

may be, any Response Costs incurred during such period with respect to the Dredge Area.

31.9  Reéservation for Facility Investigations. Except as expressly provided in this-Paragraph 31.9,
the United States, on behalf of the Response Action Agencies, reserves, and this Consent Judgment is
without prejudice to, all rights and authorities to ofde'r or otherwise require any Defeﬁdant, MDOT, and/or
COE, as the case may be, to conduct investigations at any Facility (including developing studies and preparing
reports) regarding the past, present and future disposal, release or threat of release of Hazardous Substances
at, on or within or from a Facilijy for which it may be liable. The United States, on behalf of the Response
Action Agencies, also reserves, and this Consent Judgment is without prejudice to, all rights and authorities
to require any Defendant, MDOT, and/or COE, as the case may be, to extend any investigation referred to
in the preceding sentence beyond the boundaries of that Facility, into the Covenant Area; provided, however,
that in any case where an investigation initiated at a Facility extends into the Covenant. Area, then,
notwithstanding any other provision of this Consent Judgment, the Response Action Agencies’ authorities to
require any Defendant, MDOT, or COE, as the case may be, to investigate PCBs in Sediment in that portion

of the Covenant Area are limited as follows:

(a) v Any order directing a Defendant, MDOT, and/or COE, as the case may be, to
conduct an investigation at, on or within a Facility may include a requirement to conduct an initial phase of
PCB Sediment investigation in the Covenant Area, in accordance with the issuing Response Action Agency's

authorities or orders relating to that Facility. Such investigation shall be reasonable in nature and geographic

- scope.

(b) After the issuing Response Action Agency's review of the information developed from
the initial phase of the PCB Sediment investigation, and considering any other relevant information, the
Response Action Ag’ency reserves the right to issue an order to any Defendant, COE, or MDOT, as the case
may be, in accordance with the Response Action Agency's authorities or orders relating to that Facility, to
perform within the Covenant Area subsequent PCB Sediment investigation(s) or phasé(s) of investigation
relating to disposal, releases, or threat of releases of PCBs at, on or within or from that Facility; provided,
however, that a Defendant, MDOT or COE may not be required to carry out such subsequent PCB Sediment

investigation(s) if the Defendant, MDOT or COE demonstrates that the PCB contamination at issue: (i) is not
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reasonably related to a release from that Facility; or (ii) is de minimis in relation to the PCB Covenant Level.

Any such investigation(s) shall be reasonable in nature and geographic scope.

31.10 Response Action Agency Reservation of Rights. The covenants in Paragraphs 31.2 and 31.3,

do not pertain to any matters other than those expressly specified respectively in Paragraphs 31.2 and 31.3
as Response Actibn Agency Covered Matters as to Defendants and MDOT and COE-Response Action
Agency Covered Matters as to COE. The United States, on behalf of the Response Action Agencies,
| reserves, and this Consent Judgment is without prejudice to, all rights of the Response Action Agencies
against Defendants, MDOT, and COE with respect to all other matters, including but not limited to, the

following:

(a) claims based on a failure by Defendants and/or MDOT, as the case may be, to meet
an applicable requirement of this Consent Judgment;

(b) liability arising from the past, present, or future disposal, release, or threat of release
of a Hazardous Substance other than PCBs except for (i) with respect to Defendants and MDOT, Hazardous
Substances at, on, within or from the CDF; and (ii) with respect to COE, Hazardous Substances at, on, within

or from the CDF after the period referred to in Paragraph 34.1;

(©) liability arising from the past, present, or future disposal, release, or threat of release
of PCBs, including PCB-contaminated Sediment, at, on or within or from the Facilities or facilities (but not

including the CDF), to the extent such disposal, release or threat of release is outside of the Covenant Area;

(d) liability arising from a Defendant's, MDOT'’s or COE’s respective future disposal,
release or threat of release of Hazardous Substances, including PCBs, from a Facility into the Covenant Area;
provided, however, that the reservation in this Paragraph 31.10(d) shall not apply to liability arising from
PCB-contaminated Sediment within the Covenant Area to the extent that a Defendant, MDOT or COE
demonstrates that such disposal, release or threat of release arises solely from condition(s) existing at, on

or within any Facility prior to the entry of this Consent Judgment;

(e) liability arising from a Defendant’s, MDOT’s or COE’s future disposal, release or
threatened release of Hazardous Substances, including PCBs, from a facility (but not including the CDF), into
the Covenant Area; provided, however, that such a facility shall not extend into the Covenant Area waterward

beyond the OHWM more than the extent necessary to prevent or control continuing releases and migration
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of Hazardous Substances at or from the facility and in no event more than a distance of twenty (20) feet

waterward from the OHWM at the point at the facility where the Response Action is necessary.

4] liability arising from a Defendant's, MDOT’s or COE’s future disposal, release or
threatened release from a vessel or off-shore structure or equipment (not including the CDF) into the
Covenant Area of Hazardous Substances, including PCBs, but excluding PCBs existing in the Sediment prior

to entry of this Consent Judgment.

(9) liability arising from the past, present, or future disposai, release, or threat of release
of Hazardous Substances, including PCBs, taken from the CDF to a facility outside the Covenant Area or to
another confined disposal facility within the Covenant Area;

(h) with respect to GM, liability pursuant to EPA Administrative Order No. V-W-003-95,
dated June 2, 1995, for the GM Foundries and the former GM Chevy Part$ Plant Facilities, under the authority
of Section 3008(h) of RCRA, 42 U.S.C. § 6928(h), which requires an investigation to characterize the nature
and extent of releases or potential releases of hazardous waste, including hazardous constituents, if any, from

those Facilities;
(i) criminal liability;

() liability for any required Response Actions or other cleanup or regulatory action, or
any related wetland restoration work required pursuant to Section 404 of the CWA, 33 U.S.C. § 1344, at, on
or within any of the Facilities, or at any properties (but not including the CDF) affected by releases or
threatened releases of Hazardous Substances from the Facilities, excluding liability for any such actions in
the Covenant Area concerning PCBs; provided, however, that any such actions for a property affected by
releases from a Facility may extend into the Covenant Area waterward beyond the OHWM to the extent
necessary to prevent or control continuing releases and migration of Hazardous Substances at or from the
property, but in no event more than a distance of twenty (20) feet waterward from the OHWM at the point at

the property where the Response Action is necessary.
(k) with respect to COE, liability for any required Response Actions or other cleanup or

regulatory action, or any related wetland restoration work required pursuant to Section 404 of the CWA, 33

U.S.C. § 1344, at, on or within the CDF during the period referred to in Paragraph 34.1; and
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) with respect to COE, liability arising from a future disposal, release or threatened release of

a Hazardous Substance, including PCBs, from the CDF into the Covenant Area during the period referred to

in Paragraph 34.1.

31.11  Rebuttable Presumption. In determining whether contamination in the Covenant Area is from
the CDF, it shall be rebuttably presumed that: (i) any contamination of Sediment at or within Eleven Hundred
(1100) feet of the perimeter of the CDF is from the CDF; and (ii) any contamination of Sediment more than
Eleven Hundred (1100) feet from the perimeter of the CDF is not from the CDF. Any Party who wishes to
rebut the foregoing presumption, in whole or in part, in any action or proceeding, shall do so by initiation of

dispute resolution under Section XXI or other available legal procedure.

31.12 Response Action Agency Discretion and Authority. Notwithstanding any other provision of
this Consent Judgment, the Response Action Agencies retain their discretion and authorities to: (a) assess

risks to human health or the environment related to the past, present or future disposal, release or threat of
release of PCBs outside of the Covenant Area, including potential risks within the Covenant Area from such
PCBs in accordance with applicable rules and guidance; (b) evaluate the risk at, on or within or from a Facility,
the CDF, or any other facility, or within an Area of the Exceedance, and to select an appropriate Response
Action or permit requirement at, on or within a Facility, the CDF, or any other facility without regard to the PCB
Covenant Level; and (c) select a cleanup level other than the PCB Covenant Level at, on or within any Facility,
the CDF, any other facility, or the Covenant Area. Nothing in this Paragraph 31.12 shall affect the applicability
or the enforceability of any other provision of this Consent Judgment, including the rights and obligations of -
any Party provided elsewhere in this Consent Judgment, including the covenants granted in this Consent

Judgment.

31.13 Retention of Authority. Notwithstanding any other provision of this Consent Judgment, the
United States retains, on behalf of the Response Action Agencies, all authority and reserves all rights to take
any and all response actions authorized by law. Nothing in this Paragraph 31.13 shall affect the covenants

in this Consent Judgment.
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XXXIl. CONTRIBUTION PROTECTION AND RESERVATIONS OF RIGHTS

32.1  Matters Addressed. Pursuant to Section 20129 of NREPA, M.C.L. § 324.20129,
Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and to the extent provided by other applicable law,
Defendants, MDOT, and the United States on behalf of COE shall not be liable for claims for contribution and
shall be entitied to contribution protection regarding Matters Addressed. For such purposes, “Matters

Addressed” shall mean:

(a) with respect to the Defendants and MDOT: liability to the United States, on behalf
of the Federal Trustees and COE, for “Covered Matters” as described in Paragraph 24.1; liability to the United
States, on behalf of the Response Action Agencies, for “Response Action Agency Covered Matters” as
described in Paragraph 31.2; liability to the State for “Additional Covered Matters” as described in Paragraph
30.2; and liability to the State for “State Covered Matters” as described in Paragraph 25.1; in all cases

including claims by third parties in respect of all such matters.

(b) with respect to the United States, on behalf of COE: liability to the United States, on
behalf of the Federal Trustees, for “COE Covered Matters” as described in Paragraph 24.2; liability to the
United States, on behalf of the Response Action Agencies, for “COE-Response Action Agencies Covered
Matters” as déscribed in Paragraph 31.3; and liability to the State for COE-State Covered Matters as _

described in Paragraph 27.1; in all cases including claims by third parties in respect of all such matters.

32.2 Reservation of Rights. Matters Addressed do not include those Response Costs,
Response Actions or Natural Resource Damages as to which the United States or the State has reserved its
rights under this Consent Judgment (except for claims for failure to comply with this Consent Decree);
provided, however, that as to a particular Defendant, MDOT or COE, Matters Addressed do not include those
Response Costs, Response Actions or Natural Resource Damages as to which the United States or the State
has reserved its rights in the reopeners under Paragraphs 24.8, 24.9, 25.7, 25.8, 27.3, 31.6, and 31.7, only
in the event that the United States and/or the State assert rights against such Defendant(s), MDOT, and/or

COE coming within the scope of such reopeners.

32.3  Contribution Protection Regarding Claims Asserted by a Governmental Entity. With

respect to matters for which the covenants provided by the State and the United States are not co-extensive,
contribution protection associated with a covenant given by one of these governmental entities shall not serve

to protect a Party from contribution claims by a third party concerning matters arising from a claim, judicial or
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otherwise, asserted by the other governmental entity against such third party and falling outside the covenants

provided by such other governmental entity.

32.4  Contribution Protection Regarding Claims That Are Not Asserted by a Governmental

Entity. Except as provided in the last sentence of this Paragraph 32.4, with respect to a claim for contribution
asserted by a third party wholly independent of a claim, judicial or otherwise, asserted by a governmental
entity against such third party, Defendants, MDOT, and/or COE shall have protection from such a claim to the
extent the claim concerns PCBs and falls within the covenant of any Plaintiff or COE. With respect to the

CDF, contribution protection described in this Section XXXH shall include all Hazardous Substances.

32,5  Claim Subordination. In any action by Defendants or MDOT for contribution from any
person not a Party, Defendants' cause of action shall be subordinate to the rights of the State or the United
States, as the case may be, to the extent provided for in Section 20129(9) of NREPA, M.C.L. § 324.20129(9),
and Section 113(f)(3)(c) of CERCLA, 42 U.s.C. § 9613(f)(3)(c).

32.6 . Notice of Contribution Suits. Defendants and MDOT agree that with respect to any
suit or claim for contribution brought by them for matters related to this Cdnsent Judgment they shall notify
the United States, the State, and the Tribal Trustee in writing no later than sixty (60) days prior to the initiation
of such suit or claim. Plaintiffs agree that, with respect to any suit or claim for Response Actions, Response
Costs or Natural Resource Damages with respect to the Assessment Area that they initiate_, they shall notify

Defendants and MDOT promptly after the initiation of such suit or claim.

32.7  Additional Notice. Defendants and MDOT also agree that, with respect to any suit
or claim brought against them for contribution for Matters Addressed, they shall notify the United States, the
- State, and the Tribal Trustee in writing within ten (10) days after service of the complaint, within ten (10) days
after service or receipt of any motion for summary judgment, and within ten (10) days after receipt of any order

from a court setting a case for trial.

32.8  Preservation of Claims Against Third Parties. Defendants, MDOT and COE do not
waive and expressly reserve any claims, rights, or causes of action they may have, including, but not limited
to, any claims for contribution, against any person not a Party, and expressly reserve the right to assert any
and all defenses they may have against any claim or cause of action asserted agéinst them by any person

not a Party.
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329 (a) Waiver of Certain Defenses by Defendants, MDOT and COE. In any

subsequent administrative or judicial proceeding initiated by the United States, the Tribal Trustee, or the State
for injunctive relief, recovery of Response Costs, or other appropriate relief relating to the Assessment Area,
Covenant Area, any Facility or any facility, Defendants, MDOT and COE shall not assert, and may not
maintain, any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue
preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by the United
States, the Tribal Trustee, or the State in the subsequent proceeding were or should have been brought in
this case; provided, however, that nothing in this Paragraph 32.7(a) shall affect the enforceability of the
covenants in Sections XXIV, XXV, XXVII, XXVIII, XXIX, XXX and XXXI. ‘

(b) Waiver of Certain Defenses By the United States. the Tribal Trustee and the State.
In any subsequent administrative or judicial proceeding initiated by Defendants, MDOT or COE pursuant to

any reservation or reopener in their favor under this Consent Judgment for injunctive relief, recovery of
Response Costs, or other appropriate relief relating to the Assessment Area, Covenant Area, any Facility or
any facility, the United States, the Tribal Trustee and the State shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue. preclusion,
claim-splitting, or other defenses based upon any contention that the claims raised by Defendants in the
subsequent proceeding were or should have been brought in this case; provided, however, that nothing in this
Paragraph 32.7(b) shall affect the enforceability of the covenants in Sections XXIV, XXV, XXVII, XXVIII, XXIX,
XXX and XXXI. |

XXXIll. CERTIFICATE OF COMPLETION

33.1  Submission. When Defendants determine that they have completed all the Work
(except for the Work described in Paragraphs 7.9(c) and 7.11) and performed all obligations required by this
Consent Judgment to be performed by them, they shall submit to the Trustees a notification of completion of
the Work and a final report on the completion of the Work ("Notification of Completion”). The final report shall
summarize all activities or obligations performed by Defendants under this Consent Judgment. The final

report shall include or reference any supporting documentation.
33.2  Review. Upon receipt of the Notification of Completion, the Trustees shall review the

Notification of Completion, any supporting documentation, and the Work. The Trustees shall determine

whether Defendants have satisfactorily completed all requirements of this Consent Judgment, including, but
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not limited to, completing the Work, complying with all terms and conditions of this Consent Judgment, and
paying any and all amounts owed pursuant to this Consent Judgment, including any stipulated penalties
payable hereunder. If the Trustees determine that all requirements have been satisfied, the Trustees shall
so notify Defendants and issue a certificate of completion of the Work ("Certificate of Completion") to them.
In any case, the Trustees shall notify Defendants of their decision within a reasonabie time after receipt of the

Notification of Completion. The Certificate of Completion shall not be withheld or delayed unreasonably.

33.3  Report Certification. The final report shall contain one of the following statements,
signed by a responsible official of each Defendant or Defendants' Principal Project Coordinator, as applicable:

For a responsible official of a Defendant: "I certify under penalty of law that
this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted. Based
on my inquiry of the person or persons who manage the system, or those
persons directly responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true, accurate, and
complete. | am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing
violations."

For a Principal Project Coordinator. "To the best of my knowledge, after
thorough investigation, | certify that the information contained in or
accompanying this submission is true, accurate and complete. | am aware
that there are significant penalties for submitting false information, including
the possibility of fine and imprisonment for knowing violations."

33.4  Additional Activities. If the Trustees determine that the Work required or any
portion thereof has not been completed in accordance with this Consent Judgment, the Trustees shall notify
Defendants in writing of the activities that must be undertaken by Defendants pursuant to this Consent
Judgment to complete such Work. The Trustees shall set forth in the notice a reasonable schedule for
performance of such activities consistent with this Consent Judgment or require Defendants to submit a
schedule to the Trustees for approval under Section XVI. Defendants shall perform all activities described
in the notice in accordance with the specifications and schedules established under this Paragraph 33.4,
subject to their right to invoke the dispute resolution procedures set forth in Section XXI and shall thereafter
reapply for a Certificate of Completion under this Section XXXIl.
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XXXIV. FUTURE RESPONSIBILITY FOR THE CDF

34.1 COE Responsibility for Response Actions Relating to the CDF. COE and USEPA

have entered into the CDF Agreement concerning COE's responsibility for Response Actions concerning the

CDF during the period prior to COE providing notice to the other Parties that COE has completed use of the
CDF for disposal purposes pursuant to 33 U.S.C. § 1293a. Nothing in the CDF Agreement shall: (a) be
enforceable by any person except the United States ih accordance with the terms of the CDF Agreement; or
(b) affect the rights and obligations of COE and the State inter se arising under thé May 1975 Agreement or
under this Section XXXIV or (c) affect any statutory right, duty or obligation of any Party.

34.2  State Responsibility for Response Actions and Response Costs Relating to the CDE. -

For a period of thirty (30) years after completion of use of the CDF for disposal purposes pursuant to 33
U.S.C. § 1293a, and notification of such completion of use by COE to the other Parties in accordance with
Section XXXV, the State will be responsible under this Section 34 for implementing Response Actions at, on
or within, or relating to releases or threatened releases ofa_ Hazardous Substance from, the CDF, and for
reimbursing Response Costs incurred in connection with releases or threatened releases of a Hazardous
Substance at, on, within or from the CDF, in the event that a Response Action Agency or the Federal Trustees

determine, consistent with its/their authorities, that:

(@) Response Actions, including further sampling and/or investigations, are appropriate
to assess, abate, prevent, minimize, stabilize, mitigate or eliminate a release or threatened reiease of a
Hazardous Substance at, on or within, or relating to releases or threatened releases of a Hazardous

Substance, from the CDF; or

(b) there may be an imminent and substantial endangerment to the public health or
welfare or the environment because of an actual or threatened release of a Hazardous Substance at, on,
within, or relating to releases or threatened releases of a Hazardous Substance from, the CDF, and Response

Actions, including further sampling and/or investigations, are necessary to abate such danger or threat; or

(c) any other Response Actions are or may be necessary at, on, within, or relating to
releases or threatened releases of a Hazardous Substance from, the CDF.

34.3  Admission in Certain Future Actions. In any future action brought by the United

States, on behalf of the Response Action Agencies or the Federal Trustees or by the Tribal Trustee, during
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the period specified in Paragraph 34.2 or thereafter to compei Response Actions at, on, within, or relating to
releases or threatened releases of a Hazardous Substance from, the CDF, or to seek reimbursement for
Response Costs incurred in connection with releases or threatened releases of a Hazardous Substance at,
on, within or from the CDF, or to recover Natural Resource Damages at, on, or within, or relating to releases
from, the CDF, the State admits that it is the owner and operator of the CDF within the meaning of CERCLA,
the CWA, RCRA and NREPA. Further, in any such action, the State agrees not to assert a defense that the
release or threatened release that gave rise to such Response Costs, Response Actions or Natural Resource
Damages was caused by the acts or omissions of a third party, except for an act of war or sabotage. This
admission and agreement are not valid as to any other person or Party or in any other forum or action or for
any other purpose than that described in this Paragraph 34.3. This admission and agreement do not limit or

-otherwise alter the responsibilities of the State under this Section XXXIV. Nothing in this Paragraph 34.3
modifies or affects in any way any covenants by the United States in this Consent Judgment.

34.4  Rebuttable Presumption. In determining whether a release or threatened release of
a Hazardous Substance is “from the CDF,” for purposes of Section XXXIV, it shall be rebuttably presumed
that: (i) any contamination of Sediment at or within Eleven Hundred (1100) feet of the perimeter of the CDF
is from the CDF; and (ii) any contamination of Sediment more than Eleven Hundred (1100) feet from the
perimeter of the CDF is not from the CDF.

(@) During the period referred to in Paragraph 34.2, any Party who wishes to rebut the

foregoing presumption, in whole or in part, shall do so by initiation of dispute resolution under Section XXI.

(b) After the period referred to in Paragraph 34.2, any Party who wishes to rebut the
foregoing presumption, in whole or in part, in any action or proceeding, shall do so by initiation of dispute

resolution under Section XXI or other available legal procedure.

34.5 |mplementation Procedures for Response Actions. During the period specified in

Paragraph 34.2, the Response Action Agencies, the Federal Trustees and the State shall comply with the

following provisions in implementing any Response Actions under Paragraph 34.2:
(a) After consultation and coordination with COE, the Response Action Agency or the

Federal Trustees, as applicable, shall notify the State in writing of any determination referred to in Paragraph

34.2, and shall provide a copy of such notice to the Trustees, any other Response Action Agencies, COE and
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Defendants.

(b) Within thirty (30) days after receipt of notice from the Response Action Agency or the
Federal Trustees under Paragraph 34.5(a), or such longer time as the Response Action Agency or the
Federal Trustees, as applicable, may provide, the State shall submit to the Response Actioﬁ Agency or the
Federal Trustees, as applicable, for review and approval a work plan which shall set forth plans and schedules
for implementing all Response Actions referred to in the notice. The State shall simultaneously submit a copy
of such work plan to any other Response Action Agencies, the Trustées, COE and Defendants. In reviewing
the work plan, the Response Action Agency or the Federal Trustees, as applicable, shall consult and

coordinate with the Trustees, any other Response Action Agencies, and COE.

(c) Upon approval of the work plan by the Response Action Agency or the Federal
Trustees, as applicable, in accordance with Section XVI (Submissions and Approvals), the State shall

implement the approved work plan for Response Actions in accordance with the schedules contained therein.

(d) If the State fails to comply with an obligation in this Paragraph 34.5 that is not being,
or has not been, disputed under Paragraph 34.7, the Response Action Agency or the Federal Trustees, as
applicabie, will send the State a notice, with a copy to Defendants, that the State is in default and the reasons

therefor, and the State will be given a period reasonable under the circumstances to cure the default.

346 |mplementation Procedures for Response Costs. During the period specified in

Paragraph 34.2, the Response Action Agencies and the Federal Trustees shall comply with the following

provisions for reimbursement of Response Costs under Paragraph 34.2:

(a) The United States will send the State a bill requiring payment that includes a
summary of the Response Costs incurred and an address and any relevant instructions for payment. The
State shall make all payments within sixty (60) days after the State's receipt of each bill requiring payment,
except for any costs disputed in accordance with Paragraph 34.7(c). The State shall make all payments |
required by this Paragraph 34.6(a) in the form of a certified or cashier's check or checks. The State shall send
copies of the check(s) to the Response Action Agency or Federal Trustees, as appropriate, to DOJ, and to .

any other entities specified in the payment instructions.

(b) In the event that the payments required by. Paragraph 34.6(a) are not made within
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sixty (60) days after the State’s receipt of the bill, the State shall pay Interest on the unpaid balance. Intefest
shall begin to accrue on the date of the bill. Payment of Interest shall be in addition to such other remedies
or sanctions available to the United States by virtue of the State’s failure to make timely payments under this
Paragraph 34.6. The State shall make all Interest payments required by this Paragraph 34.6 in the manner

described in Paragraph 34.6(a) and any payment instructions accompanying the bill.

(c) If the State fails to comply with an obligation in this Paragraph 34.6 that is not being,
or has not been, disputed under Paragraph 34.7, the Response Action Agency or the Federal Trustees, as
applicable, will send the State a notice, with a copy to Defendants, that the State is in default and the reasons

therefor, and the State will be given a period reasonable under the circumstances to cure the default.

34.7 Dispute Resolution (a) The dispute 'resolution procedures of Section XXI, in

conjunction with this Paragraph 34.7, shall be the exclusive mechanism to resolve disputes concerning the
State’s obligations under this Section XXXIV.

(b) . The State may dispute determinations by the Response Action Agency or the Federal
Trustees, as applicable, relating to the selection or adequacy of Resp_onée Actions to address releases or
threatened releases of a Hazardous Substance at, on, within or from the CDF, including: (i) any determination
in a notice issued under Paragraph 34.5(a); (i) any determination concerning the adequacy or
appropriateness of work plans submitted by the State under Paragraph 35.5(b); or (iii) any issues concerning
the performance of Response Actions by the State under this Section XXXIV, including, but not limited to, the
assertion of Force Majeure under Section XX. The State may also invoke dispufe resolution procedures to
rebut the presumption made, in accordance with Paragraph 34 .4, that a release or threatened release of a

Hazardous Substance is from the CDF.

(c) The State may also contest payment of any Response Costs or Interest demanded
under Paragraph 34.6 if it determines that the United States has made an accounting error or if it alléges that

a cost item that is included represents costs that are inconsistent with the NCP.

(i) Such objection shall be made in writing within sixty (60) days after receipt
of the bill and must be sent to the Response Action Agency or Federal Trustees, as
applicable, with a copy to DOJ and Defendants. Any such objection shall specifically identify
the contested Response Costs and/or Interest and the basis for the objection. Receipt of the

objection by the Response Action Agency or Federal Trustees, as applicable, shall
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commence the informal dispute resolution period under Paragraph 21.2.

(ii) In the event of an objection, the State shall, within the sixty (60) day periqd,
pay all uncontested Response Costs and Interest to the United States in the manner, and
with copies, described in Paragraph 34.6(a) and any payment instructions accompanying
the bill.

(iii) If the United States prevails in the dispute, within sixty (60) days after the
resolution of the dispute, the State sHaII pay the sums due (with Interést accrued from the
date of the bill, in accordance with Paragraph 34.6(b)) to the United States in the manner,
and with copies, described in Paragraph 34.6(a) and any payment instructions
accompanying the bill.

(iv) if the State prevails concerning any aspect of the contested costs, within
sixty (60) days after the resolution of the dispute, the State shall pay that portion of the costs,
if any, (plus associated accrued Interest) for which the State did not prevail to the United
States in the manner, and with copies, described in Paragraph 34.6(a) and any payment

instructions accompanying the bill.

(d) Parties Bound. Except as provided in Paragraph 34.4, only the State may initiate
dispute resolution concerning any obligation of the State under this Section XXXIV. However, once initiated,
any potentially interested Party may participate in informal or judicial dispute resolution proceedings; provided,
however, that, regardless of whether a Party, in fact, participates, it shall be bound by the outcome of any
judicial dispute resolution process and shall not seek to relitigate issues that were resolved by the Court

through the judicial dispute resolution process.

34.8  State Responsibility for Natural Resource Damages Associated with the CDF. During

the period referred to in Paragraph 34.2, in any future action by the United States, on behalf of the Federal
Trustees for Natural Resource Damages described in Paragraph 34.3, the United States, on behalf of the
Federal Trustees, agrees to approach the State to obtain the requested relief in accordance with the

procedures in this Paragraph 34.8:
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® |
(a) The United States shall notify the State in writing, with a copy to COE and
Defendants, of the basis for its claim and, as applicable, of the extent of the Natural Resource Damages
(including assessment costs, if any), and any actions the Federal Trustees deem necessary or appropriate
to restore, replace, or acquire the equivalent of the injured resources. The Federal Trustees agree to
coordinate with COE and the appropriate Response Action Agencies concerning any actions that the Federal

Trustees deem necessary or appropriate at, on, within, or relating to releases or threatened releases from,

the CDF prior to requesting the State to perform such actions..

(b) Within thirty (30) days aﬁer receipt of such notice, the State shall inform the United
States, in writing with a copy to Defendants, whether it intends to enter into good faith negotiations for the
performance of the requested relief and/or for reimbursement of damages, as applicable. If the State agrees
to such good faith negotiations, the Parties shall enter into a ninety (90) day negotiation period, which period
may be extended by agreement of such Parties.

(c) If the State does not agree to such negotiations within the thirty (30) day period
referred to in Paragraph 34.8(b), or if the Parties involved in such negotiations are unable to reach an
agreement after the negotiation period has ended, the United States, on behalf of the Federal Trustees, may
take any action it deems necessary against the State or any other person except the Defendants, COE or
MDOT.

349 Intent of the Parties Regarding the CDF. It is the intent of the United States and the
State that after the period referred to in Paragraph 34.1, the State will be responsible for the CDF. During the
period referred to in Paragraph 34.2, the State is obligated to be responsible for the CDF as set forth in
Paragraphs 34.2, 34.5, 34.6 and 34.8. The State and United States intend that the State shall comply with
these provisions, and that if it does not, the United States may enforce these provisions against the State.
After the period specified in Paragraph 34.2, the State's responsibilities under Paragraphs 34.2, 34.5, 34.6,
and 34.8, shall terminate. Thereafter, it is the intent of the United States and the State that the State rerﬁain
responsible for the CDF, but that the United States shall seek Response Actions, Response Costs, and/or
Natural Resource Damages from the State through authorities provided by applicable law, and not pursuant
to this Section XXXIV, except as to the State’s admission and agreement to waive certain defenses as
provided in Paragraph 34.3. The Parties have agreed that Defendants have no responsibility for Response
Actions or Response Costs related to releases or threatened releases of Hazardous Substances at, on, within
or from the CDF, except for releases or threatened releases of any Hazardous Substances at a location

outside of the Assessment Area caused by the disposal of Sediment removed by the State or the United
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States from the CDF to a location outside of the Assessment Area as a result of a catastrophic failure of the

CDF occurring after the entry of this Consent Judgment.

34.10 COE and State Relationship Unaffected. Nothing in this Section XXXIV shall alter
or affect: (a) the authority, duties, obligations, rights, and responsibilities of COE and the State regarding the

CDF under existing law and agreements; or (b) the rights, duties, abilities, or obligations of the State and COE
to petition, to bring an action, or otherwise seek redress for acts or omissions of COE or the State,
respectively, with respect to the CDF or any other matter. '

34.11 Rights Against Third Parties Unaffected. Nothing in this Section XXXIV shall alter

or affect the authority of the United States or any other Party to pursue any other person not a Party for -

Response Actions, Response Costs, Natural Resource Damages or any other relief associated with the

Assessment Area, including the CDF, or any area outside of the Assessment Area.

34.12  Constitutional Prohibitions. Nothing in this Section XXXIV or any other section of the
Consent Judgment is intended to require, or shall be interpreted as requiring, an expenditure of monies from
the State treasury without an appropriation of the Michigan Legislature in violation of Article IX, § 17, of the
1963 Michigan Constitution or an extension of the credit of the State in violation of Article IX, § 18, of the 1963
Michigan Constitution.

34.13 No Agreement to Indemnify by State. Subject to Section XXVII, the Parties agree
that this Section XXXIV is not an agreement by the State to indemnify or hold harmless Defendants or any

other Party.

34.14 No Enforcement Against State. This Section XXXIV is not enforceable against the
State by Defendants, MDOT, COE or by any one else other than a Response Action Agency, the Federal
Trustees orthe Tribal Trustee.

XXXV. NOTICES
In addition to any other notice provisions in this Consent Judgment, whenever, under the
terms of this Consent Judgment, notice is required to be or may be given or a report, sampling data, analysis

or other document is required to or may be forwarded by one Party to one or more of the other Parties, such

notice or other document shall be directed to the following individuals at the specified address or to or at such
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other individual or address as may subsequently be designated by them under this Section XXXV. All notices

and submissions shall be considered effective upon receipt, unless otherwise provided under this Consent

Judgment. Written notice as specified herein shall constitute complete satisfaction of any written notice

requirement of this Consent Judgment with respect to any of the Parties.

For the State

Todd Adams
Assistant Attorney General

For MDOT

Peter D. Ollila
Environmental Coordinator

Michigan Dept. of Attorney General Michigan Dept. of Transportation

Natural Resources Division
8" Floor Mason Bldg.

P.O. Box 30028

Lansing, Ml 48909

For MDEQ

William Creal

Surface Water Quality Div.
MDEQ

P.O. Box 30273

Lansing, Ml 48909-7773

For USEPA

Bonnie L. Eleder
Regional Team Manager
USEPA Region 5

Mail Code T-13J .
77 West Jackson Blvd.
Chicago, IL 60604

P.O. Box 30050
Lansing, Ml 48909

Roland Hwang

Assistant Attorney General
Transportation Division
P.O. Box 30050

Lansing, Ml 48909

For the Tribal Trustee

William Snowden

Saginaw Chippewa Tribe
7070 East Broadway

Mt. Pleasant, M| 48858

Thomas P. Schlosser
" Morisset, Schlosser, Ayer
and Jozwiak, P.C.
115 Norton Bldg.
801 Second Ave.
Seattle, WA 98104

For the Federal Trustees

Lisa L. Williams

NRDA Specialist
USFWS

2651 Coolidge Rd.

East Lansing, Ml 48823

For DOI For COE

Shelly Hall District Counsel

Office of the Solicitor Detroit District

U.S. Department of Interior U.S. Army Corps of Engineers
1849 C Street N.W. 477 Michigan Ave.

Room 6560 Detroit, Ml 48231-1027
Washington, D.C. 20240 '

For DOJ or the United States

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

DOJ # 90-11-2-1041

P.O. Box 7611

Chief, Environmental Defense Section
Environment and Natural Resource Division
United States Department of Justice
DOJ # 90-11-3-1424

P.O. Box 23986

Washington, D. C. 20044-7611 Washington, D.C. 20026-3986

for overnight service: for overnight service:

13" Floor Room 8000

1425 New York Avenue, N.W. 601 D Street, N.W.

Washington, D.C. 20005 Washington, D.C. 20530
202-514-2219
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For GM

Joseph B. Medved

General Motors Corporation
Worldwide Facilities Group
Environmental & Regulatory
Support Remediation Team
Mail Code 482-310-004
Argonaut A 10th Floor

485 West Milwaukee Ave.
Detroit, Ml 48202

For Bay City

James M. Palenick
City Manager

City of Bay City

301 Washington Ave.
Bay City, Ml 48708

For Saginaw

André R. Borrello

First Assistant City Attorney
Saginaw City Attorney Office
1315 S. Washington Ave., #110
Saginaw, Ml 48601

Frederick A. Fromm, Jr.

General Motors Corporation Legal Staff
Mail Code 482-112-149

3044 West Grand Blvd., 12" Floor
Detroit, Ml 48202

Joseph M. Polito

Honigman Miller Schwartz and Cohn
660 Woodward Ave.

2290 First National Bldg.

Detroit, Ml 48226

Charles M. Denton

Varnum, Riddering, Schmidt & Howlett
Bridgewater Place

P.O. Box 352

Grand Rapids, MI 49501-0352

Barry M. Levine

Braun Kendrick & Finkbeiner
201 S. Main Street, Ste. 700
Ann Arbor, Ml 48104

XXXVI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

36.1 Comment Process. This Consent Judgment shall be lodged with the Court for a
period of not less than thirty (30) days for public notice and comment. In addition, after lodging of the Consent
Judgment, Plaintiffs will provide a notice and comment period for several other permits or other approvals
relating to the dredging to be performed under Section VIIl. The United States, the State and the Tribal
Trustee reserve the right to withdraw or withhold their consent if the comments regarding this Consent
Judgment or such permits or other approvals disclose facts or considerations which indicate that this Consent
Judgment is inappropriate, improper, or inadequate or that granting the relevant permits or approvals is

inappropriate or improper. Defendants consent to the entry of this Consent Judgment without further notice.

36.2  Failure to Approve Consent Judgment. If for any reason the Court should decline
to approve this Consent Judgment in the form and substance presented, the agreement reflected herein is
voidable at the sole discretion of any Party and the terms of the agreement may not be used as evidence in

any litigation between or among the Parties or otherwise.
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XXXVIl. SEPARATE DOCUMENTS

This Consent Judgment may be executed in two (2) or more counterparts, each of which shall

be deemed an original, but all of which together shall constitute one and the same instrument.

XXXVII. EFFECTIVE DATE AND TERMINATION OF AGREEMENT IN PRINCIPLE

38.1  Effective Date. This Consent Judgment shall be effective upon the date of its entry
by this Court. Except as otherwise provided in this Consent Judgment, all times for performance of activities

under this Consent Judgment shall be calculated from that date.

38.2  Termination of Agreement in Principle. Except as provided in Paragraph 7.6 with
respect to costs incurred and to be incurred and credit therefor, upon the entry of this Consent Judgment, the
Agreement in Principle shall terminate and be of no further force or effect. If the United States, the State or
the Tribal Trustee withhold their consent to the Consent Judgment pursuant to Paragraph 36.1 or the Court
declines to approve the. Consent Judgment pursuant to Paragraph 36.2, the Agreement in Principle shall

remain in effect as an agreement among the signatory parties thereto.
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CONSENT JUDGMENT SIGNATURE PAGE

APPROVED AS TO FORM AND SUBSTANCE:

FOR THE STATE OF MICHIGAN:

RUSSELL J. HARDING \)

DIRECTOR, MICHIGAN DEPARTMENT OF
ENVIRONMENTAL QUALITY

FRANK J. KELLEY
ATTORNEY GENERAL OF MICHIGAN

A. MICHAEL LEFFLER
Assistant-In-Charge
Natural Resources Division

By: =428 . Qelarrr—

Todd B. Adams (P36819)

Assistant Attorney General

Michigan Department of Attorney General
Natural Resources Division

8th Floor, Mason Building

530 West Allegan

P.O Box 30028

Lansing, MI 48909

Telephone: (517) 373-7540
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ROLAND HWANG (P32697) ¢

State of Michigan

Assistant Attorney General

Michigan Department of Attorney General
Transportation Division

425 Ottawa St., 4th Floor

P.O. Box 30050

Lansing, Ml 48909

Telephone: (517) 373-3445
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FOR THE UNITED STATES:
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LOIS J. SCHIFFER /” .

Assistant Attorney General
Environment and Natural Resources Division .

)
By: Lo, (el o
LESLIE ALLEN
STEVEN J. WILLEY
United States Department of Justice
Environment and Natural Resources Division
Environmental Enforcement Section
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 514-4114

s

By: - 4; 4 [ 4-«\\.“'11\_.\_‘\/\ \"4--‘\ \O‘_‘ '

SCOTT A. SCHACHTER SN SN
United States Department of Justice

Environment and Natural Resources Division

Environmental Defense Section

P.O. Box 23986

Washington, D.C. 20026-3986

Telephone: (202) 514-4632

Fax: (202) 514-8865

SAUL GREEN
United States Attorney for the
Eastern District of Michigan -

By:
MICHAEL HLUCHANIUK (P15007)
Assistant United States Attorney
203 Federal Building

106 Washington St.

Bay City, Ml 48708

Phone: (517) 895-5712
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801 Second Ave.
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Telephone: (2086) 386-5200

By:

MICHAEL G. PHELAN (P48137)
Saginaw Chippewa Tribe of Michigan
Legal Department

7070 E. Broadway

Mount Pleasant, Ml 48858-8972
Telephone: (517) 775-4035
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DREDGE PLAN
Saginaw River, Michigan

APPENDIX A
November 17, 1998

GENERAL

1. The objective of this dredging project for the Saginaw River is to remove contaminated
material in five distinct areas (one area has a sub-area) between the shoreline and the Federal
navigation channel. The dredging areas and depths were determined by the Michigan Department of
Environmental Quality (MDEQ) and the U.S. Fish & Wildlife Service (FWS) as described in
Attachment I. This is a one-time dredging and disposal project; periodic dredging in these same
areas will not be required. Copies of the current plan sheets are attached (Attachment II).

2. Since the Environmental Protection Agency (EPA) has determined that the material does not
fall under the requirements of the Toxic Substance Control Act (TSCA), the material will be placed
into the Saginaw Bay Confined Disposal Facility (CDF). Placement will be in the eastern portion of
the North Cell of the CDF. Site preparation (pushing up low berms from existing material) will
ensure retention of the materials within the area of the CDF designated for disposal and will provide
for control of water resulting from this dredging activities. Attachment I includes a plan view of _
the CDF, showing the designated disposal area. Since Federal Operations & Maintenance (O&M)
funds were used to build, operate, and maintain the facility, and this is not a Federal navigation
project, a fee of $1.54 per cubic yard must be paid in accordance with Federal policy.

3. No real estate acquisition will be required. The dredging areas are in the Saginaw River,
below the ordinary high water mark, and are subject to navigational servitude if the dredging is
performed under a U.S. Army Corps of Engineers (USACE) contract. Riparian owners are notified
of the work through the Section 10 permit review process. The CDF is currently under the operation
and maintenance of the Federal Government. The contractor will have to arrange for any mooring or
docking facilities it needs to perform the work. Numerous industrial facilities are located throughout
the work area. ‘ ' :

4. All construction funding (contract, supervision & administration (S&A), and engineering &
design during construction (EDDC)) must be available from the FWS to the USACE at least 10 days
before the bid opening.

5. The FWS and the MDEQ have applied for a Section 10 Permit from the USACE for the
dredging. The Permit will identify any environmental requirements or constraints and address the
potential environmental impacts of the proposed dredging activities. The permit must be obtained
before a contract can be awarded.



DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

6. An Environmental Analysis (EA) is being prepared concerning the use of the CDF for this
project. It will identify any environmental constraints or requirements and address the potential
environmental impacts of proposed disposal activities, in accordance with National Environmental
Protection Act (NEPA). Restrictions and requirements for disposal activities will be coordinated
with environmental interests. Bids can be opened on this contract only if a signed Finding of No
Significant Impact (FONSI) is in place.

7. The contractor will have to submit, for Government approval, an Environmental Protection

Plan prior to beginning on-site work. This Plan will include a list of applicable Federal, State and
" local laws and regulations; spill control plan; air, water, fish and wildlife protection plans;
contaminant prevention plan; environmental monitoring plan; and historical, archaeological and
cultural resources protection plans.

PLANS

8. The plans in Attachment II show the following: the general plan, location and vicinity maps,
notes and legend; depth contours based on hydrographic surveys that depict the conditions existing
at the time of the most recent survey (Nov 1997); details of the required work; the required
placement area within the CDF detailing the limits of placement and the conditions existing at the
time of the most recent survey (1997); soil boring locations: boring logs showing grain sizes; and

>

cross sections indicating the existing and required conditions.
DREDGING

9. Silt curtains and an environmental bucket will be used to minimize suspended solids and
turbidity levels during dredging and disposal. In addition, the dredging contractor will have to
comply with water quality requirements during dredging and disposal (see Paragraph 10), to

. determine if dredging operations are having a significant impact on surface water and to monitor
performance of sediment resuspension controls. The silt curtain system will be designed by the
contractor for use in the Saginaw River. It is expected that the main portion of the curtains would be
parallel to river flows, with the end sections angled back toward the shore such that any flows would
hit at an oblique angle and not impact the curtain’s functionality. The environmental bucket will be a-
gasketted clamshell or similar design with a proven performance record.

10. Three monitoring locations will be required at each area which is silt curtained. These
locations will be established by survey and marked by buoys. Each monitoring location will be half
way between the shoreline and the Federal Channel limit. One monitoring location will be 300 feet
upstream of the most-upstream silt curtain in the area currently being dredged. It will be used to
establish background levels. Two locations will be established 300 feet and 600 feet downstream of
the most downstream silt curtain in the area currently being dredged. Due to potential flow-

2
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reversals, “upstream” and “downstream” directions may change. Turbidity measurements will be
made once per shift, two hours into the shift, at mid-depth at each location. In the event that
turbidity at either downstream location exceeds upstream (background) turbidity levels by 50% or
more, dredging operations will stop and changes to the operations will be considered to reduce
sediment resuspension. Field personnel will record each monitoring event in a field notebook and
will specify the date, time, turbidity reading and river current direction for each monitoring location.
Field personnel will also record all notifications made, to whom, and actions taken as a result of
turbidity measurements. Monitoring will likely require a two-person crew, motor boat and a
turbidimeter. A staff gauge and current direction indicator will be installed prior to work. At the
start of each monitoring event, the river elevation and flow direction will be recorded. The crew will
monitor 300' upstream, 300' downstream and 600' downstream, in that order. Turbidity, date and
time will be recorded. Turbidimeter calibrations and routine maintenance will be conducted in
accordance with the equipment manufacturer’s specifications and recorded in the field book.

1. Water-column samples for PCBs will be collected at two monitoring locations, 300 feet
upstream and 300 feet downstream of the silt curtained area, at mid-depth. Due to potential flow-
reversals, “upstream” and “downstream” directions may change. The monitoring locations will be
half way between the shoreline and Federal Channel limit. One water sample will be collected at
each location once per day during the first week of dredging, at the same time samples for turbidity
are taken. If turbidity action levels are reached during this week, the daily sample will be collected at
the time of exceedance and the frequency of sampling will be evaluated. After the first week of
dredging, water samples for PCB analysis will be collected only when/if the turbidity action level is
reached, at the discretion of the Trustees or as deemed necessary by the inspector (at an additional
cost per test to be included in the Bidding Schedule). If the turbidity action level is reached again,
the contractor will have to evaluate their dredging operations and controls and take remedial actions,
and water column sampling frequency will be re-evaluated. All samples will be marked for
identification by indicating the type of analysis, the date and time collected, the location and initials
of the sample collector. A Kemmerer sampler or similar sampling device will be used to collect a
discrete sample from the required depth. Sample handling and analysis will be:

Water PCB EPA cool to I liter 7 days to 2 days
- Method 4° C Amber extract
608 glass 40 days to
' analyze
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12 The testing requirements stated above in Paragraph 10 are the minimum number of tests
required, to be paid-on a lump-sum basis. The specification will provide that the Government may
require additional testing on an as-needed basis. These additional tests will be paid for at a unit price
established in the bid schedule. Turbidity test results will be “instantaneous” and will be reported on
the contractor’s daily dredge log. The contractor will be required to submit reports of monitoring
results, indicating background and actual conditions. The contractor will be required to re-test if a
result falls outside the limits. Turbidity requirements shall be met outside the curtained area at all
times, and inside the curtained area prior to removing the curtain.

13. The contract will generally require the use of mechanical methods for dredging and disposal.
- Hydraulic methods will not be allowed (except in the immediate vicinity of the WWTP outfall), since
the CDF does not have adequate capacity to handle the large quantities of carriage water associated
with hydraulic methods. The limits of dredging near the shoreline will vary from zero to
approximately 30' from the zero-foot contour with respect to low water datum IGLD 55 (LWD), as
shown on Attachment II.

14, The quantity of material to be dredged and disposed in the five areas is currently estimated at
345,000 cubic yards, based on computations by the USACE. If the Belinda Street area is not
awarded, then the estimated quantity would be 315,000 cubic yards. Note that the WWTP area is
divided into two sub-areas, based on different required dredging depths.

15, Testing of the exposed bottom after dredging will not be required for contractual acceptance
of an area. Acceptance of an area will be based solely on removal of material to the prescribed
depths within the predetermined areas as determined by soundings made before and after dredging.

16.  There are four pipelines in the dredge areas. There are two water distribution lines near
Belinda Street, a petroleum pipeline near the Bay City WWTP, and the WWTP outfall. The material
over the WWTP outfall pipe will be required to be removed. It will be up to the contractor to
determine how it will remove this material and not damage the pipe. This could be by hydraulic or
mechanical methods. However, removal of material from over the pipe may cause it to be exposed.
This may subject it to potential damage by natural forces in the future. Placement of clean fill over
the pipeline may be required. Dredging activities will avoid the other pipelines by 25-50' depending
on the accuracy of information showing the pipe locations.

17. The contract would be set up to pay only to the solid lines shown on the cross sections, in
order to get the specified 3' to 5' depths. The contractor will be able to leave material in steeper side
slope areas (ie, below the dotted prism, so long as the desired material is removed.)



DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

18. Since dredging (essentially underwater excavation) is not as exact as excavation on land,
some allowances need to be provided to the contractor for acceptance of work. Overdepth or side
slope dredging will not be required or anticipated. Generally, any side slope material removed would
actually be the result of dredging at the toe of the slope, and the side slope material falling into the
cut at the natural angle of repose. No tolerances will be allowed below the required depths. Any
material removed below the required depths will not be included in the pay quantity. No tolerance
will be allowed above the required depth either, since all this material must be removed. Any
additional dredging to get to the required depths will be at the contractor’s expense, so as to make
the contractor more efficient in material removal.

19. The contract specifications will allow dredging only between Labor Day & Memorial Day in
Area #5 near the entrance to the Bay Marina to eliminate or minimize impacts to access by
recreational craft. This area will likely be dredged late in the year (since the contractor will have to
dredge from upstream to downstream), so this should not be a problem for the contractor.

20.  The dredging and disposal will be paid as subdivided items measured in cubic yards, for each
area of dredging. The quantities are estimates, and dredging is not an exact operation. Subdivided
items is a successful contracting method which allows for more-effective contract administration
since their use reduces claims for variations in estimated quantities. In addition, lump sum bid items
will be included for mobilization/demobilization, site preparation at the CDF (berm construction) and
water quality monitoring.

21.  The contractor will be allowed to work 24-hours per day, seven days a week. The contractor
would not be required, but allowed, to work between 01 December and 01 April, due to adverse
weather conditions. A normal number of weather days are considered in the estimated time for
completion outside the 01 December through 01 April period.

22, Commercial shipping will be notified of the contract work through a Notice to Mariners, and
asked to stay on the opposite side of the channel. This will preclude impacts to shipping and the
contract work, and also preclude damage to silt curtains.

23.  The required construction phasing will be from upstream, working downstream, so that any
turbidity caused in upstream areas would tend to redeposit in downstream areas and then be
removed. Generally, the FWS’ and MDEQ’s priority of dredging goes from highest upstream to
lowest downstream (except for the Belinda Street area, which is the most upstream area, but the
lowest priority for removal.) The Belinda Street area will be an optional bid item. It will be awarded
and dredged only if funding is adequate to complete the other areas. '



DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

24. . Debris (such as logs, stones, pilings, remnants of abandoned piers and docks) encountered
within the dredge prism will be required to be removed. The contractor will have to keep a clamshell
on hand to remove debris from an area prior to the dredging by an environmental bucket. Known
obstructions will be shown on the drawings. The contractor will remove material around the
obstructions designated to remain, such as at the Bay Marina docks. :

25, OSHA guidelines and PCB concentrations will dictate the required level of personal
protection. Level D protection (i.e., gloves, boots, coveralls, trained personnel, equipment washing,
etc.) is likely.

DISPOSAL

26.  Disposal into the CDF will be in the northeast quadrant, as shown in Attachment IL. The
contractor will off-load the dredged material along the northern dike from water-tight scows into the
CDF. The contractor will likely have either a spud barge with crane moored as a temporary off-
loading facility, or will drive temporary piles to moor a crane barge at the CDF. Mechanical methods
will be used to transfer the material from the water-tight scows to the CDF. The coritractor will
have to provide some method (such as a chute) to catch material inadvertently dropped between the
scows and the CDF, in order to prohibit loss of material into the water during off-loading operations.
The contractor will likely also have land-based construction equipment in the CDF in order to move
the material to the desired location, in order to distribute the material, to keep the material below
prescribed maximum heights, and to maintain drainage toward the center of the CDF. The
contractor will be required to perform before- and after-disposal soundings in the vicinity of the off-
loading area to determine if any material was dropped during off-loading so it can be dredged and
put into the CDF. This is to assure that the contractor’s method to preclude loss of material outside
of the CDF (e.g., chute) was adequate. The contractor will not be required to operate or maintain
the CDF’s filter cell, or to meet any effluent quality, since no discharge is anticipated.

27.  The dredging and disposal can be completed within one construction season if the contract is
awarded in early spring, and weather delays are not above average. The contractor should be able to
minimize delays by installing and removing silt curtains in more than one dredging area. Ifthe
contract is awarded late in the construction season or unforeseen problems arise, then the work
could take two or more construction seasons. An increase in construction time anticipated by the
contractors during advertisement would be reflected in higher bids. However, once the contract is
awarded, the contractor would be responsible to meet all contract requirements.

28.-  The current disposal plan is to use the NE portion of the CDF to avoid nesting areas of
colonial birds and allow year-round disposal. Two groups of trees west of the disposal area must be
avoided because of colonial tree-nesting birds.



DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

29.  Overflow of water from scows will be prohibited at all times. Adequate freeboard will be
required to preclude splashing of any contained water outside the scows. Residual water would be
left in the scows after off loading the dredged material, and then pumped into the north cell of the
CDF. The contractor will not be allowed to return any water to the river. '

CONTRACT ADMINISTRATION & PAYMENT

30.  New sounding surveys (known as “priors”) will be performed after contract award, but prior -
to dredging. These will be performed just before the contractor is set to begin in a specific area.

This is done to accurately document existing conditions in the areas to be dredged, since the river
bottom is dynamic and sediment is subject to movement depending on river flow conditions.
Sounding surveys (known as “afters”) will be performed after the contractor completes dredging in
an area to accurately document the contour of the bottom afier the work is complete. Then, a
comparison of the “prior” and “after” soundings is used to determine the actual quantities removed
by the contractor for pay purposes. Material removed beyond the required depths or limits will not
be paid for. '

31.  This contract will be “Partnered”. The intent of the partnering concept is to form a friendly,
working relationship between everyone involved, to identify common and individual goals, and to
work mutually toward these goals. This will involve all parties - the FWS, MDEQ, USACE,
contractor, and major sub-contractors with each party providing the funds for their participation.

32.  The USACE will be the construction manager for the project. This involves contract
administration, quality assurance inspection and testing, review and approval of contractor
submittals, managing construction funds and payments, and negotiating and executing contract
modifications, as needed. ’

33. If contract modifications are required, they will be coordinated with the trustees.
Attachments: -

Attachment I: Saginaw River Dredge Area Selection

Attachment II: Plan and Cross-Section Drawings of Dredge Area & CDF
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.Department of the Interw

Natural Resource Damage Assessment and Restoration Fund
Settlement Deposit Remittance Procedures

The Debt Collection Improvement Act of 1996 requires that deposit
transactions of $25,000 or more be completed using electronic
commerce. The Department of Interior’s National Business Center
has established procedures with the Department of Treasury to
provide two electronic options for remitting payments to the Natural
Resource Damage Assessment and Restoration Fund. Procedures for
using these processes are attached.

The preferred electronic method is the Department of Treasury’s
Automated Clearing House (ACH)/Remittance Express. If your bank
does not have ACH deposit transmission capabilities, then Treasury’s
Federal Wire (Fed Wire) Transfer procedure is the required
alternative. Use the attached forms to assist in preparing your
remittance.

Remitters of amounts less than $25,000 are encouraged to use these
electronic methods as well. Non-electronic remittances should be
payable to the Department of Interior and forwarded to:

DOI Restoration Fund
NBC/Division of Financial Management Services
Branch of Accounting Operations

Mail Stop 1313
1849 C St. NW
Washington, D.C. 20240

APPENDIX




.Department of the Interio’

Natural Resource Damage Assessment and Restoration Fund
Settlement Deposit Remittance Procedures

Automated Clearing House/Remittance Express

The following information is provided to assist Remitters in giving complete and accurate data to their
financial institution for use in originating Automated Clearing House payments. The industry name for the
following format is CCD+.

ACH CCD+ Format

Data ElementContents Size Position
Name

Record Type Code |6’ 1 01-01
Transaction Code |22’ 2 02-03
Receiving ABA ‘05103670' B 04-11
Check Digit ‘6’ 1 12-12
Account Number ‘312024’ 17 13-29
Payment Amount | iz po4r
Identi‘ﬁc;atiéﬁiéz#' wea bl 3 U254
Receiver Name DOI Restoration Fund 22 22-76
Discretionary IN/A 2 77-78
lAddenda Indicator 2! 1 79-79
Trace Number Assigned by Remitters Bank 15 80-94

| ACH Addenda Record Format

Data Element Name | Contents Size Position
Record Type Code 7' 1 01-01
Addenda Type Code | ‘05’ 2 02-03
Payment Related i |80 1 04-83
Sequence Number ‘0001’ 4 84-87
Addenda Trace Assigned by Remitters Bank 17 88-94

The data items in bold must be provided to the bank by the Remitter. Those items bolded and italicized
must be provided verbatim. The Payment Amount is the judgement or settlement amount being remitted,;
dollars and cents must be separated by a decimal point, do not use commas or any other punctuation. The
Identification Number is the case Court Number. The Payment Related data should include the paying
potentially responsible party(ies) name, site or case name and site location.




.Department of the Interio’

Natural Resource Damage Assessment and Restoration Fund
Settlement Deposit Remittance Procedures

Federal Wire (FedWire) Transfer
The following information is provided to assist Remitters in giving complete and accurate data to their
financial institution for use in originating FedWire payments. The industry name for the following format

is FedWire Transfer Format.

Required Fields and Tags

Field Tag Name Field Tag Number | Field Tag Contents

Message Disposition (1100) Assigned by Federal Reserve Bank
Acceptance Time Stamp (1110) Assigned by Federal Reserve Bank
OMAD (1120) Assigned by Federal Reserve Bank
IMAD (1520) A551gned by Remltters Bank
Sender FI (3100) Ass1gned by Remltters Bank
Sender Reference (3320) Assigned by Remitters Bank
Receiver FI : (3400) ‘Treasury NYC 021030004’
Beneficiary (4200) ‘DOI Restoration Fund

ALC 14010001’
Ref for Beneficnary o 143200 T
Originator =~~~ [(5000) . Lot
Originator F 1nan01al Instltutlon (5100) Assigned by Remitters Bank
Orig to Beneficiary | (6000) o i : i

The data items in bold must be provided to the bank by the Remitter. Those bolded and italicized must be
provided verbatim. The Amount is the judgement or settlement amount being remitted; dollars and cents
must be separated by a decimal point, do not use commas or any other punctuation. The Reference for
Beneficiary is the case Court Number. Originator is the paying potentially responsible party(ies).
Originator to Beneficiary should include the site or case name and site location.
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- APPENDIX C
LIST OF FACILITIES

The following are designated as “Facilities” for purposes of this Consent Judgment,
including, but not limited to, Sections XXIV (Trustees’ CNTS) and XXV (State CNTS),
as referenced at Paragraph 5.31 (Definitions), all of which are indicated on the
Facilities Site Map attached hereto as Exhibit C-1, and which are also indicated on the
separate maps attached hereto as Exhibits C-2 through C-15, including also all other
adjacent property owned or used in connection with operations at the Facility: -

General Motors Powertrain Bay City Plant {including Inlet Siip) (“GMPT Bay
City”) - Exhibit C-2

General Motors Powertrain Saginaw Malleable Iron Plant (“GM Saginaw
Malleable”), Green Point Landfill, Saginaw Division Plant Il and Drum
Remediation Area - Exhibit C-3°

General Motors Powertrain Saginaw Metal Casting Operations (including Former
Chevy Parts Plant) — Exhibit C-4

Former Nodular Iron Plant — Exhibit C-5 :

Middlegrounds Island (including, but not limited to, the landfill (i.e., all areas where
there has been significant disposal of solid waste) and all areas where there
has been disposal or placement of dredged sediments) — Exhibit C-6

MDOT M-13 Ramps (Zilwaukee, former Saginaw landfill; “Zilwaukee Bridge
Facility”) — see legal description at Exhibit C-7

Crotty Street Channel - Exhibit C-8 _ .

Saginaw Wastewater Treatment Plant (“Saginaw POTW") - Exhibit C-9

Weiss Street CSO Facility and Retention Basin - Exhibit C-10

Weiss Street Channel - Exhibit C-10

Bay City Wastewater Treatment Plant (“Bay City POTW") - Exhibit C-11

Surath Scrap Yard (Liberty Bridge Act 307 Site Reclamation) - Exhibit C-12

Electric/Utility Dept. Site (former gas station) - Exhibit C-13 -

City Electric Department Substation (Consumers Power) - Exhibit C-14

U.S. EPA CERT Site Parcels / EPA Great Lakes Research Center - Exhibit C-15
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% THIS INOENTURE. Made this I day ot (7L,
%S in the year of our Lord one thousand nine hundred seventy-seven
i,‘, BETWEEN ___ City of Saginaw, a Michigan Municipal Corporation <
e 13/8 T H&IA)970
2+« @ corporation organized and existing under the laws of the State of Michigan, and
En
©# having 1ts principal office in the City of __ Saginaw ' Saginaw
gg County, Michigan, party of the first part, and _Michigan State Highway Commission

Revenue refunded by Register of Deeds officas.

<1941

keé-recoraed ta show thet ho Revenue was pald

5078

of the City _of Lansing ’ Ingham County, Michigan, party

of the second part,
WITNESSETH, That the said party of the first part, for and in consideration
of the sum of __Forty Thousand Three Hundred.{$40.300.00) Dollars,

to it in hand paid, by the said party of the second part, the receipt whereof is
hereby confessed and acknowledged, has granted, bargained, sold, remised, released,
aliened and confirmed, and by these presents does grant, bargain, sell, remise,
alien and confirm unto the said party of the second part, and to its successors
and assigns, forever, all that cartain piece or parcel of land, situate, lying and
being in the County of _ Saginaw » State of Michigan, known and described as
follows, to-wit:

A1l that part of the following described Tract "A" lying East of the West 11mited
access right of way line of the Zilwaukee Bridge relocation.

The Tands described above in fee contain 5.96 acres, more or less.

TRACT “A": ATl that part of the parcels of land in Section 5, Town 12 North, Range

Page 2

Sep ?‘? 11:16 P.02/06

5 East, Buena Vista Township, Saginaw County, Michigan, including portions af Blocks

1, 2 and 3 of Calpine Subdivision, according to the plat thereof recorded in Liber
1 of Maps and Plats, Page 75, Saginaw County Records, described as: A part of

Section 5, including portions of Block 1 and 2 of Calpine‘’s Subdivision and that part
of French Street lying adjacent thereto and a part of so-called Brick Yard Lot lying
South of and adjacent to Calpine's Subdivision described as follows: Beginning at a

point in the center of Crow Island Road, 1023.25 feet Southeasterly from its inter-

section with the South line of Crow Island Reservation: thence Easterly and paraliel

to said South line of the Crow Island Reservation, 239 feet; thence Northerly at
right angles 92 feet to the South line of Calpine's Subdivision: thence Easterly

along satd Subdivision line, 75 feat to the West line of Lot 6 of Block ] of Calpine’s
Subdivision; thence Northerly along the West line of Lot § of Blocks 1 and 2 of said

Subdivision 270 feet to the North line of Black 2 of said Subdivision; thence East-
erly along safd North 1ine of Block 2, a distance of 1229.4 fmet to the Southwest-
erly right of way 1ine of US-23 relocation; thence Southeasterly along said right

of way 1ine, 656.3 fest; thence Westerly and parallel to the South line of Calpine's

Subdivision, 1971.25 feet to the centeriine of Crow Island Road; thence Northwest-
erly along said road centeriine 118.15 feet to the point of beginning, which lies

* East of a 1ine 400 feet East of, measured parallel to the South 1ine of the Crow

Island Reservaition, and parailel to the centeriine of Crow Island Road; ALSQ, all
that part of Block 3 of safd Calpine's Subdivision, including (alpine Street in

L

C/5 73112 Parcel 202 Job # 111428 Name City of Saginaw
Fed. Item #__ NT765

-
-
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said Subdivision, Tying West of a line 115 feet Southwasterly of, measured at
right angles and paraiiel with the median centerline of Highway US-23 relocation,
EXCEPT that part of said Bloek 3 and Calpine Street which 1ies West of a line 500
feet East of, measured baralle] tg the South line of Crow Island Reservation, and
paraliel to the centerline of the Crow Island Road.

Subdivision; thence South 79° 35! East, 2222,24 feet to the Northeast corner there-
of} thence Northerly to a point 105 feet South of the South line of the Crow Island
Reservation; thence North 79° 35' West, 1466 feet; thence North to the South 1ine
of the Crow Island Reservatfon; thence North 79° 35' West along said South 7ine to
a point 120 feet Easterly from the Easterly line of said highway; thence South-
easterly parallel with said Highway 60 feet; thence North 79° 35' Weet to the point
of baginning, which lies Westerly of a Tine 115 feet Southwesterly of, measured at
right angles and parallel with the median centerline of Highway US-23 relocation,
EXCZPTING that part which 1ies West of a 1ine 400 feet East of, measured parallel
to the South line of the Crow Island Reservation, and parallel ta the centerline

of the Crow Island Road.

AL30, a parcel of ground deseribed as: Beginning at the centerline of Crow Island
Road at the intersection of the South lina of the Crow Island Indian Resarvation;
thence Easterly along said South line 500 feet; thence Northwesterly paralle! to
the Crow Island Road 100 feet; thence Westerly 500 feet parallel to said South
1;n§ of Crow Island Indfan Reservation; thence Southeasterly 100 feet to the point
of beginning.

The median centerline of Highway US-23 Relocation is described as follows: Begin-
ning at a point which is North 4° 48' 2q“ East, a distance of 1.38 feet and South
85° 11' 40" East, a distance of 1505.09 feet from the Southwest corner of Section
9, Town 12 North, Range 5 East, Michigan; thence North 3° 20' 50v East, a distance
of 3970.66 feet to the peint of curvature of a 3779.83 foot radius curve to the
left (chord bearing North 18° 107 2g® West): thence Northwesterly along the arc
of said curve 2839,28 feet to the point of tangency of said curve; thence North
39° 41' 30" West, a distance of 2500 fast to a point of ending.

The Westerly right of way line of the Zilwaukee Bridge Relocation is deseribed as
follows: Beginning at a point on the East 1ine of Section 5, Town 12 North, Range
5 East, Michigan, which is North 04° 25' 24" Fast, 3 distance of 1521.5] feet
¥rom the Southeast corner of said Section 5; thence North 37° 57' 17¢ West, a
distance of 1246.66 foet; thence North 55° 23’ 07" West, a distance of 90.65 feet;
thence North 67° 00° 20" West, a distance of 178,15 feet; thence North 72° 48' 56"
West, a distance of §34.90 feet; thence North 57° 0g' 09 West, a distance of
217.88 feet; thence North 41° 27° 23" West, a distance of 217.s8 feet: thence North
25° 46' 35" West, a distance of 813.62 feet; thence North 30° 03' 54" Yast, a
distance of 95,90 feet: thence North 38° 3g' azv West, a distance of 95.91 feet;
thence North 75% 29' 19" west, a distance of 191,08 feet to 2 point of ending.

Together with all rights of ingress and egress, i any there be, over and across
;he above described Timited access right of way 1ine and the remainder of said
ract "A",

together with all and singular the hereditaments and appurtenances thereunto be-

longing or in anywise appertaining, and the reversion or reversions, remainder or
remainders, rents, issues and profits thereaf; and all the estate, right, title,

interest, claim or demand whatsogver, of the said party of the first part, either
in Law or Equity, of, in, and to the above bargained premises, with tha said here-
ditaments and appurtenances; to have and to hold the premises as bafore described,
with the appurtenances, unto the said party of the second part, its successcrs and

assigns, farever. And the said party of the first part, for {tself, its successors Exhibit C-7, page 2

and assigns, does covenant, grant, bargain and agree to and with the said party of
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the second part, itg Successors and assigns, ‘thar it, City of Saginaw, the said
party of the fixot pare, has not herecofore done, committed or wittingly or
willingly suffeved to be done or committed say act, matter, or thing whatsoavaw,
whereby the premises hereby granted, or any part chereof, is, or shall or may be
charged or incumbered ig title, cstate or otherwise howsoever.

IN WITNESS WHEREOF, the zaid fivst party has causad theaga presents re be
signed in {ts name by its duly authorized officers and $caled with its corporate
seal, the day and year first above written.

Signed, Saaled and Dolivered CITY OF SAGINAW
in Presaence of: A Municipal Corporarion

Lozl L fders

e o 0 -
SO D g lsy

STATE OF MICHIGAN )

) ss.
COUNTY OF SAGINAW )
On this ;.74-’% day of m, » 1977, before me, a Notary Public

in and for said County, appeared RAYMOND M, TORTORA and ELIZABETH A. DONALDSON, to
me personslly knowm, who, being by me duly sworn, did each for himself and herself
§ay thac chey sre respectively the Mayor and City Clerk of City of Saginaw, the
corporation named in and whieh exeeured the within instrument, and that the seal
affixed to said iastrument is the corporate seal of said corporation, and thar said
instrument was signed and sealed in behalf of said corporation by authority of iis
Cicy Council; and said RAYMOND M. TORTORA and ELYZABETH A. DONALDSON acknowledged
said instrument to be the free act and deed of saild eorporarion.

g

EY G QA
Notary Public, Saginaw County, Michigan
My commission expires: J¥/oio® & o2
7z

Approved as ;/oubstance:

E. H. POTTHOFT,
City Manager

Appi/;yd as/to form:
L

Exhibit C-7, page 3
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NASH
City Attorney

Drafted by:
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CitY ELECTRIC DEPARTMENT SUBSTATION
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UNITED STATES DISTRICT COURT APPENDIX D
FOR THE EASTERN DISTRICT OF MICHIGAN
- NORTHERN DIVISION

FRANK J. KELLEY, Attorney General of the State of

Michigan, ex rel, MICHIGAN DEPARTMENT OF ENVIRONMENTAL
QUALITY, and RUSSELL 7J. HARDING, Director of the

Michigan Department of Environmental Quality,

Plaintiffs,
' Docket Nos.:
Vs.

GENERAL MOTORS CORPORATION,
a Delaware corporation, CITY OF BAY CITY, a Michigan
municipal corporation, and CITY OF SAGINAW, a Michigan
municipal corporation,

Defendants.
AND
UNITED STATES OF AMERICA,

Plaintiffs,

V8.

GENERAL MOTORS CORPORATION, v

a Delaware corporation, CITY OF BAY CITY, a Michigan
municipal corporation, CITY OF SAGINAW, a Michigan
municipal corporation, and the MICHIGAN DEPARTMENT OF
TRANSPORTATION, a department of the State of Michigan,

Defendants.
AND

SAGINAW CHIPPEWA INDIAN TRIBE OF MICHIGAN, a
federally-recognized tribe,

Plaintiff,

VS.



GENERAL MOTORS CORPORATION, a Delaware corporation,
CITY OF BAY CITY, a Michigan municipal corporation, and
CITY OF SAGINAW, a Michigan municipal corporation,

Defendants_.

- ORDER DIRECTING DEPOSIT
INTO THE REGISTRY OF THE COURT AND
WAIVER FOR REGISTRY FEE
This Order is a part of and will become effective upon entry by this Court of the Consent
Judgment in the above captioned matter between Plaintiffs and Defendants. Pursuant to Rule 67
of the Federal Rules of Civil Procedure, 28 U.S.C. section 2041, and Local Rule GR 67.1, and in
accordance with the terms of the Consent Judgment in the above-captioned matter, it is hereby .
ordered as follows:
i. ORDERED that the Clerk of the Court establish an account in the Registry of the
Court titled “Restoration Account” specifically and exclusively for the funds designated to be paid
into the Restoration Account by the Consent Judgment; said funds shall be held by the Clerk on
behalf of the Trustees pursuant to Fed. R. Civ. Proc. 67 and Local Rule 67.1; and it is
2. ORDERED that the Defendants, following entry of the Consent Judgment and in
accordance with the terms thereof, pay to the Clerk of the Court in the times and amounts
required by the Consent Judgement such sums as are required to be paid into the Restoration
Account; and it is
3. ORDERED that the Clerk shall place the funds specified in paragraph 2 of this Order in
an interest-bearing account. All income earned as interest on said funds shall be credited to the
Restoration Account; and it is

4. ORDERED that the funds in the Restoration Account shall remain in the Registry of



the Court until further Order of this Court; and it is

5. ORDERED that applications for orders for disbursements from the Restoration
Account may be made by the United States on behalf of the Trustees only in accordance with the
Memorandum of Understanding for the Trustee Council, which is attached to the Consent
- Judgment as Appendix K; an'd'it is

6. ORDERED that the Clerk shall p.rlepare semi-annual reports on the status and activity
of the Restoration Account showing payments received, disbursements made, income earned,
maturity dates of securities held, and principal balance, and shall distribute the reports to counsel
for the plaintiffs; and it is

7. ORDERED that the United States is a party to this action and, therefore, the registry
fee is waived. See 28 U.S.C. section 1914 (Judicial Conference Schedule of Fees)} and it is

8. ORDERED that a certified cbpy of this Order shall be served upon the Clerk of this

Court,

SO ORDERED THIS DAY OF , 199__

ROBERT H. CLELAND
United States District Court
Eastern District of Michigan
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11/16/98

APPENDIX E .
LIST OF PROPERTIES TO BE CONVEYED TO THE

UNITED STATES AND THE TRIBAL TRUSTEE

SAGINAW BAY ISLANDS

Portion of Big Cﬁarity Island 250.0 USFWS

Little Charity Island ) 5.4 USFWS

WEST SIDE OF BAY

Roney, Walter 110.0(Tribal Trustee/USFWS

DET_B\116168.1
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11/16/98

EXHIBIT F TO CONSENT JUDGMENT .
LIST OF PROPERTIES TO BE CONVEYED TO THE STATE

EAST SIDE OF BAY |

Rievert . ' 46.0 MDNR
Blount/Burroughs , 138.2 MDNR
Material

Hughes-Wilson 98.6) . MDNR
Development Co.

Gunden - 100.0 MDNR
Collon ‘ 40.0 MDNR
Timmons 9.5 MDNR
WEST SIDE OF BAY

Eastman 60.0 MDNR
Robinson, Wm. And 203.9 MDNR
L&E

KBC Tool/Bettsteller 70.0 MDNR
Badour, Duaine & Ron ' 142.2 MDNR
Sieja & Stepanski 280.0 MDNR
Wild 83.4 MDNR
Fritz | 40.0 MDNR

DET_B\116168.1
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UNITED STATES DEPARTMENT OF THE INTERIOR
U.S. FISH AND WILDLIFE SERVICE

LEASE

THIS AGREEMENT, made and entered into this the ___ day of __, 1998, between
the City of Saginaw, Michigan, hereinafter called the "Lessor", and the UNITED STATES OF
AMERICA, acting by and through the Secretary of the Interior, hereinafter called the "Lessee",
witnesseth: :

WHEREAS, the Fish and Wildlife Act of 1956 (16 U.S.C. 742a-742j) and the Take Pride in
America Act (16 U.S.C. 4601 note: 104 Stat 4502) authorize the Secretary of the Interior to
acquire an interest in land and water suitable for use as wildlife habitat and wildlife oriented
education, recreation and public outreach, and

WHEREAS, the Lessor owns a parcel of land and facility suitable for the operation of an
environmental learning center.

NOW THEREFORE, it is mutually agreed that the Lessor will lease said facility and its
associated parcel of land, commonly known as Green Point Environmental Learning Center,
hereinafter referred to as the "Center", to the Lessee for the purpose of operating an
environmental education center thereon and conducting activities to promote better
understanding of the natural resources of Shiawassee NWR and Saginaw Bay Watershed.

In consideration of the mutual covenants hereinafter stated, the parties hereto agree for
themselves, their legal representatives, and assigns, as follows:

1. Lessor hereby leases to Lessee:
The Center and approximately 80 acres of associated land described as follows:

The South 70 acres of the west %z of the northeast % of Section 3, also that part of the
west %2 of the southeast fractional 4 of Section 3 lying north of the Tittabawassee River,
and also the westerly 33 feet of the north 12' acres of the west ¥ of the northeast Y4 of
Section 3, all in Township 11 North, Range 4 East, together with any and all interest and
rights first party may have in the west 33 feet of the east Y2 of the northeast ¥4 of Section 3
and that part of the east %z of the southeast fractional % of Section 3 lying north of the
Tittabasassee River, except therefrom the south 12 acres, all in Township 11 North,
Range 4 East, and subject to any and all rights the owner may have in the easterly 33 feet
of the first party's land. Land situated and being in the City of Saginaw, County of
Saginaw, and State of Michigan, and described as follows to wit: The West 6 acres of the

Page 1 of 5 APPENDIX
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North 12%; acres of the West ¥; of the Northeast Fractional % of Section 3, Township 11

North, Range 4 East, except the Westerly 33 feet thereof, together with and subject to
easements of record.

Described as beg. at the NV cor of sec 3, th. E'ly 33 ft. along the N. line of sec 3 to the pt.
of beg. of this parcel, th. E'ly along said N. line 629.87 ft., th. S'ly 414.95 ft. parallel; to
the N-S Y line, th. W'ly 629.87 ft, parallel to the N. line of sec 3, th. N'ly 414.95 ft. to the
pt. of beg.

Public outdoor recreation will be the primary use of the site, in addition to environmental
education, wildlife observation, interpretation, fishing, and similar wildlife oriented activities.

The property is to be used by the Lessee for the purpose of operating an environmental education
center and maintaining the land for wildlife habitat development and management purposes.

2. To have and to hold the said premises with their appurtenances for a period of ninety-nine
(99) years from the day and year first above written, with the right of the Lessee to automatically
renew the lease for an additional ninety-nine (99) years, subject to the provisions of Paragraph 3
hereof.

3. Lessee may terminate this lease at any time during the specified lease term, by giving to
the other party notice in writing, specifying the termination date. Such notice shall be given not
less than 60 days prior to the termination date so specified.

4. Lessor shall furnish utilities which shall include electricity, heating, local telephone
service, alarm system, air conditioning, water and sewer service, to the Lessee during its
occupancy of said premises.

5. Lessor shall, during the term of this lease or any extension thereof, unless herein specified
to the contrary, maintain the building in good repair and tenantable condition. For the purpose of
so maintaining the premises, the Lessor reserves the right, at reasonable times, to enter and
inspect the premises and to make any necessary repairs thereto.

6. Lessee shall have the right, during the term of this lease, or any extension thereof, to
make alterations, attach fixtures, and erect additions, exhibits, structures, and signs, including
signs identifying the facility as a part of the National Wildlife Refuge System, in or upon the
premises hereby leased. Fixtures, additions, exhibits, structures, and signs so placed in or upon,
or attached to, the premises shall be and remain the property of the Lessee and may be removed
therefrom by it within six months following the termination of this lease or any extension
thereof. Lessee, if required by the Lessor, shall, within six months following the expiration of
the term of this lease or any extension thereof, restore the premises to the same conditions as that
existing at the time of entering upon the same under this lease. If the Lessor requires such
restoration, the Lessor shall given written notice thereof to the Lessee 30 days before the
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termination of this lease. Anything in the lease to the contrary notwithstanding, the Lessee shall
have no responsibility or liability for any loss or damage resulting from or occasioned by

ordinary wear and tear, the elements, or circumstances over which the Lessee has no control,
including fire, unless caused by Lessee's negligence.

7. The Lessee shall pay as rent for the Property the sum of One Dollar ($1.00) per ninety-
nine (99) lease term, payable at the end of each lease term and to be paid by the last day of the

term.

8. The responsibility for maintaining insurance protection of the building improvements
shall be at the option and expense of the Lessor. It is mutually understood and agreed the Lessee
is not liable for property damage to the building improvements during the term of the lease.

9. No member of or delegate to Congress or any employee of the Lessee shall be admitted to
any share or part of this lease or to any benefit to arise thereupon.

SPECIAL PROVISIONS

1. Use of the premises will be for public outdoor recreation, environmental education,
wildlife observation, interpretation, fishing, and similar wildlife-oriented activities.

2. Lessee shall manage and maintain the habitat associated with the Center to benefit
wildlife and natural resources. This shall include manipulation of vegetation through mechanical
methods or controlled burning, and manipulation of surface water levels, subject to approval of
the Michigan Department of Natural Resources. The Lessee shall not permanently alter the
habitat (i.e., installation of trails or parking lots) without written agreement by the Lessor. The
costs associated with approved improvements to the facility or grounds will be borne entirely by
the Lessee, unless waived in writing by the Lessor.

3. Lessee shall not remove from the premises any merchantable timber, minerals or other
products having commercial value during the lease period.

4, Lessee shall not sublet the premises nor any part thereof, nor assign this Lease
Agreement, without in each case obtaining written consent of the Lessor in advance of any such
action.

5. Each party agrees to be responsible for its own acts and omissions and the results thereof
to the extent authorized by law and shall not be responsible for the acts and omission of the other
party and the results thereof. The Lessee’s liability shall be governed by applicable federal law,
including the Federal Tort Claims Act, 28 USC Sections 2671-2680.
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Notice and correspondence regarding the terms outlined in this lease shall be directed to:

For the City of Saginaw: Superintendent of Facilities
City Hall
Saginaw, Michigan 48601

For the U.S. Fish and Wildlife Service: Refuge Manager
Shiawassee National Wildlife Refuge
6975 Mower Road
Saginaw, Michigan 48601

In witness whereof, the parties hereto have hereunto subscribed their names as of the day and
year first above written.

WITNESSES: City of Saginaw
By:
Date: Attest:
Clerk

Approved as to Substance:

City Manager

Approved as to Form:

| City Attorney
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UNITED STATES OF AMERICA
Acting by and through the
Secretary of the Interior

By:

Regional Director
U.S. Fish and Wildlife Service

Dated
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) APPENDIX
K

MEMORANDUM OF UNDERSTANDING
AMONG
THE MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY,
THE MICHIGAN ATTORNEY GENERAL, '
THE UNITED STATES DEPARTMENT OF THE INTERIOR, AND
THE SAGINAW CHIPPEWA INDIAN TRIBE OF MICHIGAN

1. INTRODUCTION. This Memorandum of Understanding (MOU) by and

between the State of Michigan (State), acting through its two
designated trustees for natural resources, namely the Michigan
Department of Environmental Quality (MDEQ) and the Michigan
Attorney General (MAG) (State Trustees), and the United States
Department of the Interior (DOI), acting through its
representative, the Fish and Wildlife Service (FWS), and the
Saginaw Chippewa Tribe of Michigan (Tribe), all of whom are
collectively referred to as Trustees, is entered into to ensure
the coordination and cooperation of the Trustees in the
implementation of thé Saginaw River/Saginaw Bay Consent Judgment
(Consent Judgment). This MOU is intended to address natural
resources injured by PCBs in the Assessment Area which includes
the entire Saginaw River extending from the head of the Saginaw
River at the confluence of the Shiawassee and Tittabawassee
Rivers to the mouth of the Saginaw River at Bay City and all of

the Saginaw Bay from the mouth of the Saginaw River to its



interface with open Lake Huron at an imaginary line drawn between

Au Sable Point and Point Aux Barques.

2. PARTIES. The following officials are parties to this MOU and
will act on behalf of the public ‘as Trustees for natural
resources under this MOU:

(i) The Director, Michigan Department of Environmentalv
Quality,

(ii) The Attorney General of Michigan,

(iii) The Secretary of the Départment of Interior,
acting through its representative, the FWS, and

(iv) The Tribal Chief, Saginaw Chippewa Indian Tribe

of Michigan.

3. PURPOSE. The purpose of this MOU is to provide a framework
to implement the activities pursuant to the Saginaw River/Saginaw
Bay Consent Judgment for natural resource damages resulting from

the release of PCBs.

4. GOALS. The mutual objectives of the Trustees under this MOU

and in implementing the Consent Judgment are to restore,

2



replace, or acquire the equivalent of natural resources ihjured
as a result of the.releaSe of PCBs in the Saginaw River/Saginaw
Bay, including monitoring the progress toward that goal. More
_specificaliy, this includes mitigating the injuries by minimizing
exposure to PCBs, especially through removal of contaﬁinated
sediments; and the replacemenf, rehabilitation, or enhancement
the injured resources, with a primary focus on this occurring in

the Assessment Area and its watershed.

5. AUTHORITY. The Trustees, through their designated

representatives, enter into this MOU in accordance with the
natural resource trustee authorities provided for each Trustee by

the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 et

seqg., the Comprehensive Environmental Response, Compensation and

Liability Act, as amended 42 U.S.C. §§ 9601 et seg., the Natural
Resource Damage Assessment Regulations, 43 CFR Part 11, the
Michigan Natural Resources and Environmental Protection Act, Act

451 of 1994, and the National Contingency Plan, 40 CFR § 300.600.

6. ORGANTZATION. The Trustees and their representatives

recognize the importance of integrating and coordinating their

3



efforte in order to meet their respective responsibilities‘as
natural resources trustees in an effective and efficient manner.
Accordingly, there is hereby éreated a Trustee Council to
implement the MOU, to which Couﬁcil each Trustee will designate a
representative and an alternate. The Trustee Council may
designate a representative to serve as Administrative Trustee for
administrative purposes, as difected by the Trustee Council. 1In
addition, the Trustee Council may designate‘Project Coordinators
for specific projects, serving under the direction of the Trustee
Couhcil. The Trustee Council.may also seek advisory
participation, as appropriate, from the United States

Environmental Protection Agency (EPA) and other entities.

7. DUTIES AND RESPONSIBILITIES. On behalf of the Trusgtees, the

Trustee Council will coordinate and authorize all Trustee
activities and matters undertaken pursuant to the Consent
Jﬁdgment in accordance with the decision-making requirements
contained in Section 8. The Trustee Council may take whateﬁer
actions it determines are nécessary in order to fulfiil the
fiduciary responsibilities of each Trustee under and to

effectuate the purposes of applicable federal and state law. The



duties of the Administrative Trustee shall include, but are not
limited to:

(i) Coordinating among the Trustees information /
concerning the progress on implementation of the settlement;

(ii) Scheduling meetings of the Trustee Council and
preparation of agendas for such meetings;

(iii) Preparation and distribution of meeting minutee;

(iv) Acting as a central contact point for the Trustee
Council;

(v) Establishing and maintaining records and relevant
documents;

(vi) Iﬁforming all Trustees of pertinent developments
on a timel? basis; and

(vii) Performing such other duties as are directed by

the Trustee Council.

8. DECISIONS.

A. All decisions under this MOU shall require the consensus
of a guorum of the Trustees.
B. A quorum of at least three Trustees or Trustee

Representatives shall be necessary for decision-making.



. ! .

C. Any Trustee may be represented for purposes of voting on
decisions implementing this MOU through the submission of a proxy

on behalf of the absentee Trustee to the Trustee Council.

D. Dispute Resolution. In the-event that consensus of a
quorum cannot be reached among the members of the Trustee
Council, the undecided issue will be elevated to the Trustees for
resolution as follows:

1. The FWS and the Tribe shall meet or otherwise
confer first to determine a single position between them in
accordance with the attached Memorandum of Agreement Between the
United States Department of the Interior and the Saginaw Chippewa
Indian Tribe of Michigan. This position shall be conveyed by the -
Office of the Solicitor of the Department of the Interior, on
behalf of both the FWS and thé Tribe, to the State Trustees.

2. The Office of the Solicitor, on behalf of the FWS
and the Tribe, and the State Trustees shall meet or otherwise
confer to reach a consensus decision.

3. If necessary, the Trustees may establish further
mechanisms by which disputes may be resolved.

E. All decision-making deliberations of either the Trustee

Council or the Trustees will focus on the mutual purposes of



restoring, rehabilitating, replacing, enhancing, and/or acquiring
the equivalent of the affected natural resources.

F. The State Trustees shall not cast any votes approving
the expenditure of funds from ﬁhe Restoration Account without
receiving a prior appropriatién'fromvthe Michigan Legislature
covering such funds. Nothing~in this MOU shall be construed,
however, as giving or requiring a ratification of a Trustee

Council vote by the Michigan Legislature.

9. MEETINGS.

A. The Trustee Council may meet by telephone conference or
in person, and shall meet at the request of any Trustee or
Trustee representative, provided that the Trustee Council shall
not meet more frequently than once per month unless by consensus
of a quorum of the Trustees.

B. Written notice stating the place, day and hour of the
Trustee Council meeting, and the agenda, shall be delivered to
each Trustee Representative not less than five days and not more
than thirty days before the meeting, either personally, by mail

or facsimile. If written notice is impracticable under the



circumstances, actual notice by telephone or otherwise may be

used.

10. FUNDS FOR BOAT LAUNCHES.

The Federal Trustees may pursue matching funds for the boat
launches to be constructed pursuant to Paragraph 7.9 of the
Consent Judgment. Any available Federal monies received as a
match to these funds will be substituted, to the extent of the
match, for those allocated for boat launches that Paragraph. Any
monies for which substitution is made under this paragraph shall
be deposited into the Restoration Account as provided' in

Paragraph 7.15(a) of the Consent Judgment.

11. RESERVATION OF RIGHTS.

Except as provided in such document (s), this MOU, the
Consent Judgment, and other documents referenced therein are not
intended to and do not change the various rights,
responsibilities, and duties that an individual Trustee may have
over or for the natural resources of the Assessment Area, thek
Saginaw River or Bay, or other area. By en;ering into this

settlement, except for each Trustees right to participate as
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provided in this MOU and the Consent Judgment, a Trustee dbes
not:

(i) admit or otherwise acquiesce to any claim of
vsovereignty'over, authority over, or rights in the natural
resources‘of the Aésessment Area, thé Saginaw River or.Bay, or
other area bylany other Party 6r any other Trustee; or

(ii) waive, concede, or otherwise forego any claim it
may have concerning sovereignty over, authority over, or rights
in the natural resources of the Assessment Area, the Saginaw

River or Bay, or other area.

12. MODIFICATION OF AGREEMENT. This MOU may be amended, but any

such amendment to this MOU must be in writing and executed by all

Trustees who are parties to this agreement.

13. EFFECTIVE DATE AND TERMINATION. This MOU shall commence and

be in effect from the date of its execution by the last of the
parties hereto, and it shall continue until it is terminated by a
decision of the Trustee Council as providéd in Section 8. This
MOU shall terminate upon the consensus of a qﬁorum of the

Trustees after all funds required to be paid by the Defendants by

9



Paragraphs 6.1-6.3 of the Consent Judgement have been paid and

expended.

14. LIMITATION. Nothing hereiﬁ shall be construgd as obligating
the United States or any department of agency thereof, the State
of Michigan or any of its departments, the Tribe, or any other
public agency, their officers,'agents or employees, to expend any

funds in excess of appropriations authorized by law.

15.' THIRD PARTY CHALLENGES OR.APPEALS. The rights and
responsibilities contained in this MOU are subject to the
availability of funding and are inteﬁded to be guidance for the
respective Trustees. They do not and cannot form the basis for
any third.party challenges or appeals or any liability to any

person or entity not a pérty hereto.

161 EXECUTION. This MOU may be executed in counterparts. A

copy with all original executed signature pages affixed shall
constitute the original MOU. As set forth in Section 13, the
effective date shall be the date on which the final Trustee

executes the document.
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any department or agency thereof, the State of Michigan or any of its departments, the
Tribe, or any other-public agency, their officers, agents or employees, to expend any
funds in excess of appropriations authorized by law.

15. THIRD PARTY CHALLENGES OR APPEALS. The rights and responsibilities

contained in this MOU are subject to the availability of funding and are intended to be
guidance for the respective Trustees. They do not and cannot form the basis for any
third party challenges or appeals or any liability to any person or entity not a party

~hereto.

16. EXECUTION. This MOU may be executed in counterparts. A copy with all original

executed signature pages affixed shall constitute the original MOU. As set forth in

Section 13, the effective date shall be the date on which the final Trustee executes the

document.

RUSSELL J. HARDING Date of Execution
DIRECTOR
MICHIGAN DEPARTMENT OF

ENVIRONMENTAL QUALITY

FRANK J. KELLY Date of Execution

/@Y\GE OF MICHIGAN

WILLIAM F. HARTWIG

REGIONAL DIRECTOR

UNITED STATES FISH AND
WILDLIFE SERVICE

(e[ag

Date of Execution




RUSSELL J. HARDING

DIRECTOR

MICHIGAN DEPARTMENT OF
ENVIRONMENTAL QUALITY

FRANK J. KELLY
ATTORNEY GENERAL OF MICHIGAN

WILLIAM F. HARTWIG
REGIONAL DIRECTOR
UNITED STATES FISH AND
WILDLIFE SERVICE
UNITED STATES DEPARTMENT
OF THE INTERIOR

y /l

&
KEVIN R. (HAMBERLAIN
CHIEF |
SAGINAW CHIPPEWA INDIAN
TRIBE OF MICHIGAN
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" MEMORANDUM OF AGREEMENT BETWEEN UNITED STATES DEPARTMENT OF THE

INTERIOR AND THE SAGINAW CHIPPEWA INDIAN TRIBE OF MICHIGAN

1. INTRODUCTION

This Memorandum of Agreéﬁent (MOA} by and between the United
States Department of the Interior (DOI) acting through its
representative, the Fish and Wildlife Service (FWS), and the
Saginaw Chippewa Indian Tribe of Michigan (Tribe), is entered
into in conjunction with a Memorandum of Understanding (MOU)
between the same two parties and the MichiganvDepartment of
Environmental Quality and the Michigan Attorney General, relating
to coordination and cooperation of the Trustees in the
implementation of the Saginaw River/Saginaw Bay Consent Judgment.
2. PURPOSE

‘The purpose of this MOA is to determine how the DOI shall
determine a “single pbsition" on behalf of the FWS and the Tribe,
as required by Par. 8.D.1 of the MOU in the event the Trustees
designated under the MOU are unable to reach an agreement by
consensus of a quorum and a dispute is “elevated” for resolution
by the DOI and the State Trustees in accordance with Paragraph 8

of the MOU.

-12-



3. DETERMINATION OF SINGLE JOINT POSITION IN DISPUTE RESOLUTION
If a dispute is elevated to the DOI and the State Trustees,
the representatives of the FWS ana the Tribe shall meet in person
or by telephone conference as quickly as possible to formulateka
position. If the representatives are in agreement as' to what
should be done, they shall make a written record of their
decision, and the DOI Tfustee decision shall be communicated to
the State Trustges as soon as possible. If the FWS and the Tribe
representatives are not in agreement, the DOI Trustee shall take
no position until the FWS-Tribe disagreehent has been resolved by
the Solicitor of the DOI. Thereupon the Solicitor’s decision
shall determine the DOI Trustee decision and shall be conveyed to

the State Trustees as soon as possible.

WILLIAM F. HARTWIG Date of Execution
REGIONAL DIRECTOR
UNITED STATES FISH AND
WILDLIFE SERVICE
UNITED STATES DEPARTMENT
OF THE INTERIOR

-13-



A

Date of Execution

REGIONAL DIRECTOR .

‘UNITED STATES FISH AND
WILDLIFE SERVICE

UNITED STATES DEPARTMENT

OF THE INTERIOR

KEVIN R. CHAMBERLAIN Date of Execution
CHIEF -

SAGINAW CHIPPEWA INDIAN

TRIBE OF MICHIGAN
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KEVIN R/. CHAMBERLAIN Date of Execution
‘HIEF

SAGINAW CHIPPEWA INDIAN
TRIBE OF MICHIGAN
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‘ APPENDIX L

INTERAGENCY AGREEMENT
BETWEEN

UNITED STATES DEPARTMENT OF THE INTERIOR
FISH AND WILDLIFE SERVICE (FWS)

STATE OF MICHIGAN
DEPARTMENT OF ENVIRONMENTAL QUALITY (MDEQ)

AND

UNITED STATES ARMY
CORPS OF ENGINEERS (USACE)
DETROIT DISTRICT

ARTICLE I - SERVICES

Under the terms of this Agreement, the DETROIT DISTRICT, U.S. ARMY CORPS OF
ENGINEERS (USACE) agrees to provide contract award and management for dredging of
contaminated sediments in the Saginaw River for the U.S. FISH AND WILDLIFE SERVICE
(FWS) and the STATE OF MICHIGAN, DEPARTMENT OF ENVIRONMENTAL QUALITY
(MDEQ) This Agreement is entered into pursuant to the Economy Act (31 U.S.C. § 1535) and
10 U.S.C 3036(d).

ARTICLE 2 - OBJECTIVES

The FWS, the MDEQ and the USACE enter into this Agreement to remove contaminated
material in five distinct areas of the Saginaw River between the shoreline and the Federal
navigation channel according to the attached Dredge Plan. This is a one time dredging project
with disposal of the material anticipated to be in the Saginaw Bay Confined Disposal Facility.

ARTICLE 3 - STATEMENT OF WORK

The FWS, the MDEQ and the USACE, acting in accordance with the provisions of this
interagency Agreement, shall undertake the following activities:

A. The USACE shall advertise and award a contract to remove approximately 345,000 cubic
yards of contaminated material from the Saginaw River. A pre-bid conference may be conducted
by the USACE. The Abstract of Bids will be shared with FWS and DEQ.

B. The USACE shall provide construction management services through the final acceptance of
the project by the contracting officer. This will include performing all services associated with
quality assurance inspections; reviewing and approving contractor’s submittals, monitoring and



reporting monthly construction progress in writing to MDEQ and FWS; conducting pre-
construction conference; checking and verifying quantity of work completed; assuring contractor
performance is in accordance with the contract requirements; managing and disbursing:
construction funds for progress and final payments; administering and executing contract
modifications; providing engineering and design during construction services; and, rendering
contracting officer’s decision with respect to any potential construction claims, disputes and
resolution thereof as required in accordance with the contract provisions. The USACE shall
assign one full- time inspector in the field. All dredging and construction field activities will be
administered and serviced by the Detroit Area Office and supported by the district Construction

- Branch, Construction- Operatlons Division. Copies of all work products should be sent to the
following;:

William Creal _ Lisa L. Williams

Michigan Department of Environmental Quallty U.S. Fish and Wildlife Service -
SWQD-Knapp Centre 2651 Coolidge Road

P.O. Box 30273 East Lansing, M1 48823
Lansing, MI 48909 517-351-8324 phone
517-335-4181 phone ' 517-351-1443 fax

517-373-9958 fax
C.. The USACE will perform prior and after sounding surveys to determine actual pay yardage.

D. The FWS and MDEQ will obtain all required permits before contract award and will provide
copies of those permits to the USACE.

E. The FWS and MDEQ are responsible for acquiring all funding necessary. The FWS will
provide all required funding to the USACE through a funding transfer document.

ARTICLE 4 - PAYMENT

The FWS shall pay all costs associated with the USACE provision of goods or services under this
Agreement. At least 10 days prior to bid opening, the FWS will provide funding equal to the
current project estimate. Prior to contract award, the FWS will provide any additional funding
required to cover any increase to the current project estimate. Funding will be provided from
FWS to the USACE through a funding transfer document.

ARTICLE S - TERMS OF AGREEMENT

A. When executed by all three parties, this Agreement shall be in effect from the date signed by
the FWS and the MDEQ and shall continue upon project completion and financial closeout.



B. This Agreement may be modified or amended only by written, mutual Agreement of the
parties. Any party may terminate this Agreement by providing written notice to the other parties.
The termination shall be effective upon the sixtieth (60th) calendar day following notice, unless a
later date is set forth. In the event of termination, the FWS shall continue to be responsible for all

costs incurred by the USACE under this Agreement and for the costs of terminating, closing out
or transferring any on-going contracts.

C. The USACE will provide monthly fundmg updates to the FWS that will document funds
expended and work accomplished.

D. Under this Agreement the USACE is to provide services in accordance with the scope and
direction of the FWS and the MDEQ. The FWS shall be responsible for providing all funds
necessary to discharge all costs associated with this project. This Agreement with its attachments
is an independent Agreement with the FWS and MDEQ and all the terms and conditions
governing this Agreement are contained within the four corners of this document. However,
merely as a reference, this Agreement is the result of a Consent Decree filed in Federal Court
which delineates additional rights and obligations between the FWS, the MDEQ and the USACE
on matters unrelated to those in this Agreement.

ARTICLE 6 - DISPUTES
This project will be pai‘tnered and the partnering process will be utilized to resolve disputes. The

parties agree to seek in good faith to resolve a disputed issue through negotiation or other forms
of alternative dispute resolution, mutually acceptable to the parties.

ARTICLE 7 - FISH AND WILDLIFE CONTACTS
Project Manager ‘ Dr. Lisa Williams (517) 351-8324

Contract Specialist Mr. Richard L. Schreifels (612) 713-5277

ARTICLE 8 - CORPS OF ENGINEERS CONTACTS

Project Manager ' Mr. William Rito (313) 226-6788
Support for Others Mr. Jeffrey Weiser (313) 226-3444
Operations - POC Mr. Doug Zande (313) 226-6796
Contracting Officer Ms. Wanda Carter-Davis (313) 226-5148



Finance Officer Mr. David Kurty

USA Engineers District - Detroit
Corps of Engineers

P.O. Box 1027

Detroit, Michigan 48231

(313) 226-6830

ARTICLE 9 - MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY
CONTACTS

Mr. William Creal
Mr. Roger Jones

Project Managers (517) 335-4181

(517) 373-4704

FOR THE USACE:

James R. Hougnon

Colonel, U.S. Army

Deputy Commander

Great Lakes Regional Office

Date

FOR THE FWS:

Richard L. Schreifels
Contracting Officer
U.S. FWS

Date

FOR THE MDEQ

William Creal
Chief, Water Quality
MDEQ

Date



DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

GENERAL

1. The objective of this dredging project for the Saginaw River is to remove contaminated
material in five distinct areas (one area has a sub-area) between the shoreline and the Federal
navigation channel. The dredging areas and depths were determined by the Michigan Department of
Environmental Quality (MDEQ) and the U.S. Fish & Wildlife Service (FWS) as described in
Attachment I This is a one-time dredging and disposal project; periodic dredging in these same
areas will not be required. Copies of the current plan sheets are attached (Attachment II).

2. Since the Environmental Protection Agency (EPA) has determined that the material does not
fall under the requirements of the Toxic Substance Control Act (TSCA), the material will be placed
into the Saginaw Bay Confined Disposal Facility (CDF). Placement will be in the eastern portion of
the North Cell of the CDF. Site preparation (pushing up low berms from existing material) will
ensure retention of the materials within the area of the CDF designated for disposal.and will provide
for control of water resulting from this dredging activities. Attachment II includes a plan view of
the CDF, showing the designated disposal area. Since Federal Operations & Maintenance (O&M)
funds were used to build, operate, and maintain the facility, and this is not a Federal navigation
project, a fee of $1.54 per cubic yard must be paid in accordance with Federal policy.

3. No real estate acquisition will be required. The dredging areas are in the Saginaw River,
below the ordinary high water mark, and are subject to navigational servitude if the dredging is
performed under a U.S. Army Corps of Engineers (USACE) contract. Riparian owners are notified
of the work through the Section 10 permit review process. The CDF is currently under the operation
and maintenance of the Federal Government. The contractor will have to arrange for any mooring or
docking facilities it needs to perform the work. Numerous industrial facilities are located throughout
the work area.

4. All construction funding (contract, supervision & administration (S&A), and engineering &
design during construction (EDDC)) must be available from the FWS to the USACE at least 10 days
before the bid opening.

5. The FWS and the MDEQ have applied for a Section 10 Permit from the USACE for the
dredging. The Permit will identify any environmental requirements or constraints and address the
potential environmental impacts of the proposed dredging activities. The permit must be obtained
before a contract can be awarded.



DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

6. An Environmental Analysis (EA) is being prepared concerning the use of the CDF for this
project. It will identify any environmental constraints or requirements and address the potential
environmental impacts of proposed disposal activities, in accordance with National Environmental
Protection Act (NEPA). Restrictions and requirements for disposal activities will be coordinated
with environmental interests. Bids can be opened on this contract only if a signed Finding of No
Significant Impact (FONSI) is in place. .

7. The contractor will have to submit, for Government approval, an Environmental Protection
Plan prior to beginning on-site work. This Plan will include a list of applicable Federal, State and

~ local laws and regulations; spill control plan; air, water, fish and wildlife protection plans;

contaminant prevention plan; environmental monitoring plan; and historical, archaeological and

cultural resources protection plans.

PLANS

8. The plans in Attachment II show the following: the general plan, location and vicinity maps,
notes and legend; depth contours based on hydrographic surveys that depict the conditions existing
at the time of the most recent survey (Nov 1997); details of the required work; the required
placement area within the CDF detailing the limits of placement and the conditions existing at the
time of the most recent survey (1997); soil boring locations; boring logs showing grain sizes; and
cross sections indicating the existing and required conditions.

DREDGING

9. Silt curtains and an environmental bucket will be used to minimize suspended solids and -
turbidity levels during dredging and disposal. In addition, the dredging contractor will have to
comply with water quality requirements during dredging and disposal (see Paragraph 10), to
determine if dredging operations are having a significant impact on surface water and to monitor
performance of sediment resuspension controls. The silt curtain system will be designed by the
contractor for use in the Saginaw River. It is expected that the main portion of the curtains would be
parallel to river flows, with the end sections angled back toward the shore such that any flows would
hit at an oblique angle and not impact the curtain’s functionality. The environmental bucket will be a
gasketted clamshell or similar design with a proven performance record.

10. Three monitoring locations will be required at each area which is silt curtained. These
locations will be established by survey and marked by buoys. Each monitoring location will be half
way between the shoreline and the Federal Channel limit. One monitoring location will be 300 feet
upstream of the most-upstream silt curtain in the area currently being dredged. It will be used to
establish background levels. Two locations will be established 300 feet and 600 feet downstream of
‘the most downstream silt curtain in the area currently being dredged. Due to potential flow-

2
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"'DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

reversals, “upstream” and “downstream” directions may change. Turbidity measurements will be
made once per shift, two hours into the shift, at mid-depth at each location. In the event that
turbidity at either downstream location exceeds upstream (background) turbidity levels by 50% or
more, dredging operations will stop and changes to the operations will be considered to reduce
sediment resuspension. Field personnel will record each monitoring event in a field notebook and
will specify the date, time, turbidity reading and river-current direction for each monitoring location.
Field personnel will also record all notifications made, to whom, and actions taken as a result of
turbidity measurements. Monitoring will likely require a two-person crew, motor boat and a
turbidimeter. A staff gauge and current direction indicator will be installed prior to work. At the
start of each monitoring event, the river elevation and flow direction will be recorded. The crew will
monitor 300" upstream, 300' downstream and 600' downstream, in that order. Turbidity, date and
time will be recorded. Turbidimeter calibrations and routine maintenance will be conducted in
accordance with the equipment manufacturer’s specifications and recorded in the field book.

11. Water-column samples for PCBs will be collected at two monitoring locations, 300 feet
upstream and 300 feet downstream of the silt curtained area, at mid-depth. Due to potential flow-
reversals, “upstream” and “downstream” directions may change. The monitoring locations will be
half way between the shoreline and Federal Channel limit. One water sample will be collected at
each location once per day during the first week of dredging, at the same time samples for turbidity
are taken. If turbidity action levels are reached during this week, the daily sample will be collected at
the time of exceedance and the frequency of sampling will be evaluated. After the first week of
dredging, water samples for PCB analysis will be collected only whenv/if the turbidity action level is
reached, at the discretion of the Trustees or as deemed necessary by the inspector (at an additional
cost per test to be included in the Bidding Schedule). If the turbidity action level is reached again,
the contractor will have to evaluate their dredging operations and controls and take remedial actions,
and water column sampling frequency will be re-evaluated. All samples will be marked for
identification by indicating the type of analysis, the date and time collected, the location and initials
of the sample collector. A Kemmerer sampler or similar sampling device will be used to collect a
discrete sample from the required depth. Sample handling and analysis will be:

. 1 Max. Turn
: . | Analytical | Preservation | Container | Hold Around
Matrix | Parameter | Method Method | Type | Time | Time =
Water PCB EPA cool to I liter 7 days to 2 days
' Method 4° C Amber extract
608 glass 40 days to
analyze




DREDGE PLAN
Saginaw River, Michigan

November 17, 1998

12. The testing requirements stated above in Paragraph 10 are the minimum number of tests
required, to be paid on a lump-sum basis. The specification will provide that the Government may
require additional testing on an as-needed basis. These additional tests will be paid for at a unit price
established in the bid schedule. Turbidity test results will be “instantaneous” and will be reported on
the contractor’s daily dredge log. The contractor will be required to submit reports of monitoring
results, indicating background and actual conditions. The contractor will be required to re-test if a
result falls outside the limits. Turbidity requirements shall be met outside the curtained area at all
times, and inside the curtained area prior to removing the curtain.

13. The contract will generally require the use of mechanical methods for dredging and disposal.
Hydraulic methods will not be allowed (except in the immediate vicinity of the WWTP outfall), since
the CDF does not have adequate capacity to handle the large quantities of carriage water associated
with hydraulic methods. The limits of dredging near the shoreline will vary from zero to
approximately 30' from the zero-foot contour with respect to low water datum IGLD 55 (LWD), as
shown on Attachment II. '

14 The quantity of material to be dredged and disposed in the five areas is currently estimated at
345,000 cubic yards, based on computations by the USACE. If the Belinda Street area is not
awarded, then the estimated quantity would be 315,000 cubic yards. Note that the WWTP area is
divided into two sub-areas, based on different required dredging depths.

15, Testing of the exposed bottom after dredging will not be required for contractual acceptance
of an area. Acceptance of an area will be based solely on removal of material to the prescribed
depths within the predetermined areas as determined by soundings made before and after dredging.

16.  There are four pipelines in the dredge areas. There are two water distribution lines near
Belinda Street, a petroleum pipeline near the Bay City WWTP, and the WWTP outfall. The material
over the WWTP outfall pipe will be required to be removed. It will be up to the contractor to
determine how it will remove this material and not damage the pipe. This could be by hydraulic or
mechanical methods. However, removal of material from over the pipe may cause it to be exposed.
This may subject it to potential damage by natural forces in the future. Placement of clean fill over
the pipeline may be required. Dredging activities will avoid the other pipelines by 25-50' depending
on the accuracy of information showing the pipe locations.

17. The contract would be set up to pay only to the solid lines shown on the cross sections, in
order to get the specified 3' to 5' depths. The contractor will be able to leave material in steeper side
slope areas (ie, below the dotted prism, so long as the desired material is removed.)



DREDGE PLAN
Saginaw River, Michigan
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18. Since dredging (essentially underwater excavation) is not as exact as excavation on land,
some allowances need to be provided to the contractor for acceptance of work. Overdepth or side
slope dredging will not be required or anticipated. Generally, any side slope material removed would
actually be the result of dredging at the toe of the slope, and the side slope material falling into the
cut at the natural angle of repose. No tolerances will be allowed below the required depths. Any
material removed below the required depths will not be included in the pay quantity. No tolerance
will be allowed above the required depth either, since all this material must be removed. Any ]
additional dredging to get to the required depths will be at the contractor’s expense, so as to make
the contractor more efficient in material removal. '

19. The contract specifications will allow dredging only between Labor Day & Memorial Day in
Area #5 near the entrance to the Bay Marina to eliminate or minimize impacts to access by
recreational craft. This area will likely be dredged late in the year (since the contractor will have to
dredge from upstream to downstream), so this should not be a problem for the contractor.

20. . The dredging and disposal will be paid as subdivided items measured in cubic yards, for each
area of dredging. The quantities are estimates, and dredging is not an exact operation. Subdivided
items is a successful contracting method which allows for more-effective contract administration
since their use reduces claims for variations in estimated quantities. In addition, lump sum bid items
will be included for mobilization/demobilization, site preparation at the CDF (berm construction) and
water quality monitoring.

21. The contractor will be allowed to work 24-hours per day, seven days a week. The contractor
would not be required, but allowed, to work between 01 December and 01 April, due to adverse
weather conditions. A normal number of weather days are considered in the estimated time for
completion outside the 01 December through 01 April period.

22 Commercial shipping will be notified of the contract work through a Notice to Mariners, and
asked to stay on the opposite side of thé channel. This will preclude impacts to shipping and the
contract work, and also preclude damage to silt curtains.

23. The required construction phasing will be from upstream, working downstream, so that any
turbidity caused in upstream areas would tend to redeposit in downstream areas and then be
removed. Generally, the FWS’ and MDEQ’s priority of dredging goes from highest upstream to
lowest downstream (except for the Belinda Street area, which is the most upstream area, but the
lowest priority for removal.) The Belinda Street area will be an optional bid item. It will be awarded
and dredged only if funding is adequate to complete the other areas. :
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24, Debris (such as logs, stones, pilings, remnants of abandoned piers and docks) encountered
within the dredge prism will be required to be removed. The contractor will have to keep a clamshell
on hand to remove debris from an area prior to the dredging by an environmental bucket. Known
obstructions will be shown on the drawings. The contractor will remove material around the
obstructions designated to remain, such as at the Bay Marina docks.

25. OSHA guidelines and PCB concentrations will dictate the required level of personal
protection. Level D protection (i.e., gloves, boots, coveralls, trained personnel, equipment washing,
etc.) is likely. '

DISPOSAL

26.  Disposal into the CDF will be in the northeast quadrant, as shown in Attachment II. The
contractor will off-load the dredged material along the northern dike from water-tight scows into the
CDF. The contractor will likely have either a spud barge with crane moored as a temporary off-
loading facility, or will drive temporary piles to moor a crane barge at the CDF. Mechanical methods
will be used to transfer the material from the water-tight scows to the CDF. The contractor will
have to provide some method (such as a chute) to catch material inadvertently dropped between the
scows and the CDF, in order to prohibit loss of material into the water during off-loading operations.
The contractor will likely also have land-based construction equipment in the CDF in order to move
the material to the desired location, in order to distribute the material, to keep the material below.
prescribed maximum heights, and to maintain drainage toward the center of the CDF. The
contractor will be required to perform before- and after-disposal soundings in the vicinity of the off-
loading area to determine if any material was dropped during off-loading so it can be dredged and
put into the CDF. - This is to assure that the contractor’s method to preclude loss of material outside
of the CDF (e.g., chute) was adequate. The contractor will not be required to operate or maintain
the CDF’s filter cell, or to meet any effluent quality, since no discharge is anticipated.

27.  The dredging and disposal can be completed within one construction season if the contract is
awarded in early spring, and weather delays are not above average. The contractor should be able to
minimize delays by installing and removing silt curtains in more than one dredging area. If the
contract is awarded late in the construction season or unforeseen problems arise, then the work
could take two or more construction seasons. An increase in construction time anticipated by the
contractors during advertisement would be reflected in higher bids. However, once the contract is
awarded, the contractor would be responsible to meet all contract requirements.

28.  The current disposal plan is to use the NE portion of the CDF to avoid nesting areas of
colonial birds and allow year-round disposal. Two groups of trees west of the disposal area must be
avoided because of colonial tree-nesting birds.
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29.  Overflow of water from scows will be prohibited at all times. Adequate freeboard will be
required to preclude splashing of any contained water outside the scows. Residual water would be
left in the scows after off loading the dredged material, and then pumped into the north cell of the
CDF. The contractor will not be allowed to return any water to the river.

CONTRACT ADMINISTRATION & PAYMENT ' .

30.  New sounding surveys (known as “priors”) will be performed after contract award, but prior
to dredging. These will be performed just before the contractor is set to begin in a specific area.
This is done to accurately document existing conditions in the areas to be dredged, since the river
bottom is dynamic and sediment is subject to movement depending on river flow conditions.
Sounding surveys (known as “afters”) will be performed after the contractor completes dredging in
an area to accurately document the contour of the bottom after the work is complete. Then, a
comparison of the “prior” and “after” soundings is used to determine the actual quantities removed
by the contractor for pay purposes. Material removed beyond the required depths or limits will not
be paid for.

31.  This contract will be “Partnered”. The intent of the partnering concept is to form a friendly,
working relationship between everyone involved, to identify common and individual goals, and to
work mutually toward these goals. This will involve all parties - the FWS, MDEQ, USACE,
contractor, and major sub-contractors with each party providing the funds for their participation.

32, The USACE will be the construction manager for the project. This involves contract
administration, quality assurance inspection and testing, review and approval of contractor
submittals, managing construction funds and payments, and negotiating and executing contract
modifications, as needed.

33. If contract modifications are required, they will be coordinated with the trustees.
Attachments:
Attachment I: Saginaw River Dredge Area Selection '
Attachment II: Plan and Cross-Section Drawings of Dredge Area & CD



Saginaw River Dredge Area Selection

The goal of this dredging process is to remove the largest mass of PCBs practicable from

‘the Saginaw River. The areas to be dredged were delineated in a three-step process. In the first

step, data from numerous studies were gathered and entered into a database. Data were included

in the database if concentrations of PCBs were measured in vertical core samples, if samples were
collected after the flood of 1986, and if quality assurance/quality control information was
~ acceptable. After review of the existing data, additional sampling was conducted by MDEQ and
EPA in May (City of Saginaw area only) and October of 1995 and April of 1996, and by the
Army Corps of Engineers in December of 1997.  All concentrations in the database were
expressed on a dry weight basis. An initial review of the database showed that most of the mass
of the PCBs in the Saginaw River sediments was in the Bay City reach.

The second step in delineating the dredging area was a geometric analysis of the spatial
patterns of the PCB concentrations in the sediments of the Bay City reach. Depth-weighted
average concentrations of PCBs were calculated for each core and converted to volume-based
concentrations using an assumed solids concentration in the sediment of 1.2 kg/L (70% solids and
a solid density of 2.5 g/mL). The maximum PCB depth was estimated based on guidelines
developed from examining general patterns of the variation in concentrations with depth. Next,
Thiessen polygons were constructed around each core to determine the horizontal extent of the
sediments best represented geometrically by each core. The mass of PCBs within each core-
specific area was then estimated by multiplying the volume-based average concentration for the
core by the maximum PCB depth of that core and its associated area.

The geometric analysis was used to target polygons which contained the largest masses of
PCBs. The polygons were ranked by the mass of PCB per volume of sediment. A graph was
constructed which showed the cumulative PCB mass which could be removed as a function of
cumulative sediment volume. The graph demonstrated that once 90% of the mass of PCBs in the
Bay City reach of the river were removed, little additional mass of PCBs could be removed
without removing very large volumes of sediment. Maps were drawn showing the polygons to be
dredged to achieve removal of 90% of the mass of PCBs.

The third step in delineating the dredging area was to use a weight-of-evidence approach
to combine the results of the geometric analysis with knowledge of river depositional areas,
practical considerations of dredging parameters, and evaluations of the quality and timing of
various sampling results. In some parts of the river, the geometric approach yielded a patchwork
of polygons that would be difficult to dredge and that were not completely coextensive with the
known depositional areas. In those cases, the horizontal boundaries of areas to be dredged were
expanded to include groups of polygons and to conform with known depositional areas in the
river.

The vertical extent of dredging within dredge areas was selected with the goal of having
the newly exposed bottom sediments be less than 0.33 mg/kg, dw, total PCBs. Cores from some
studies were divided in as little as 5 cm vertical intervals while cores from other studies were
divided in intervals as great as 4 feet. In dredge areas with multiple cores, the pattern of PCB
concentrations in the more finely divided cores was used to infer the pattern of PCB
concentrations in the less finely divided cores. In all dredge areas, the general pattern of PCB
concentrations was to increase with depth over the first one to three feet and then to decrease
with increasing depth. Based on all of the available data, single dredging depths were selected for
each dredge area rather than having each polygon dredged to a different depth.

Attachment 1
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08/00/76

07/13/78

00/00/83

02/00/83

00/00/84

U.S. ENVIRONMENTAL PROTECTION AGENCY

A

ADMINISTRATIVE RECORD

FOR

SAGINAW RIVER AND SAGINAW BAY AREA OF CONCERN

AUTHOR

MDNR

Gilbertson, Ml,

et al.

Evans, E.

MDNR

Ellenton, J.
M. McPherson

Rice, C.

Stickel, W.,
et al.

&

SAGINAW, MICHIGAN
ORIGINAL
NOVEMBER 19, 1998

RECIPIENT

APPENDIX N

IITLE/DESCRIPTION PAGES

Michigan Fishing
Guide for the Years
1976-1996

Journal Article:
Abnormal Chicks and PCB
Residue Levels in Eggs
of Colonial Birds on the
Lower Great Lakes, 1971-
1973 (The Auk 93: 434-
442)

Staff Report: Saginaw
River Sediment Conta-
minants

Report: Results of PCB
and PBB Sampling in the
Water and Sediments of
the Saginaw River

Journal Article: Muta-
genicity Studies on
Herring Gulls from
Different Locations on
the Great Lakes. 1.
Sister Chromated Exchange
Rates in Herring-Gull
Embryos (Journal of
Toxicology and Environ-
mental Health, 12: 317-
324)

Final Report on Amend-

ment #2: Report on Results
of Coring and Analysis for

PCBs in Bay City Region
of Saginaw River

Journal Article: Aroclor
1254 Residues in Birds:
Lethal Levels and Loss
Rates (Archives of Envi-
ronmental Contamination
and Toxicology 13: 7-13)

38
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07/00/84

05/04/88

09/00/88

12/00/88

03/29/89

05/00/89

07/00/89

05/15/90

08/01/90

UTHO.

U.S. Fish
& Wildlife
Service

Garwick, A.,
General
Motors
Corporation

MDNR

Rathbun, J.;

et al.

Hesse, J.,
MDPH

University
of Michigan

U.S. EPA/
OSWER

FEA &
Associates

Cooke, M.

RECTPIENT

U.S. Army

Corps o

Engineers/

Detroit
Distric

Zugger,
MDNR

f

t

P.

U.S. EPA/

ERL/ORD

Duling,

Michigan Toxic

L.

Substance

Control

Commission

U.S. EPA

Michiga

Department of
Transportation

Digby,

n

V.
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Saginaw River AR

Page 2
TITLE/DESCRIPTION PAGES
Final Draft: Fish and 42

Wildlife Coordination

Act Report (Upper Saginaw
River Maintenance Dred-
ging Project)

Preliminary Report: 155
Saginaw River Water and
Sediment Data, October

1987 Sampling w/ Cover
Letter.

Remedial Action Plan 548
for Saginaw River and

Saginaw Bay Area of

Concern

Pilot Confined Disposal 137
Facility Biomonitoring

Study: Channel/Shelter
Island Diked Facility,
Saginaw Bay, Bay City,
Michigan, 1987

Memorandum re: History 2
of Saginaw River Fish
Consumption Advisories

Report: Michigan Sport 152
Anglers Fish Consumption
Survey

Risk Assessment Guidance 292
For Superfund: Human

Health Evaluation Manual
[Part A}, Interim Final
(OSWER Directive 9285.

701A)

Final Report: Activities 9
at I-75 Southbound Exit
Ramp at M-13

Letter Requesting Infor- 39
mation re: Sampling
Procedures w/Attached

ASI Analytical Services
Standard Operating Pro-
cedures



NO.

17

18

19

20

21

22

23

24

DATE

08/13/90

10/25/90

12/10/90

00/00/91

00/00/91

00/00/91

0o/00/91

03/00/91

UTHOR

Boyce, E.,
FEA
Management

Soil and
Materials
Engineers,
Inc.

Ruszkowski,
J., MDOT

Anatech
Analytical
Laboratories

Brunstrom, B.

Giesy, J.,
et al.

Wren, C.

U.S. Army
Corps of
Engineers

RECIPTENT

Killingsworth,
T., MDOT

MDOT

Kaebler-Matlock,
S., MDNR

General Motors
Powertrain
Division

U.S. EPA/
GLNPO

Saginaw River AR

Page 3
TITLE/DESCRIPTION AGES
Letter re: Test Pits 3

on the SB I-75 Exit Ramp
at M-13

Final Report: Subsurface 242
Environmental Investiga-
tion: Zilwaukee Bridge

Ramps C and G

Letter re: Zilwaukee 14
Bridge Ramp C and G
Environmental Investiga-

tion w/ Attachments

Final Report: 1991 47
Saginaw River Study

Journal Article: Toxicity 3
and EROD-Inducing Potency

of Polychlorinated Bi-
phenyls (PCBs) and Poly-
cyclic Aromatic Hydro-
carbons (PAHs) in Avian
Embryos (Comp Biochem
Physiol., Vol. 100, No.

1,2) ’

Article: Dioxins, Diben- 30
zofurans, PCBs and

Colonial, Fish Eating

Water Birds (Dioxins in
Health)

Journal Article: Cause- 19
Effect Linkages Between
Chemicals and Populations

of Mink (Mustela Vison)

and Otter (Lutra Canad-
ensis) in the Great

Lakes Basin (Journal

of Toxicology and
Environmental Health:

33, 549-585)

Final Report: Infor- 357
mation Summary, Area of
Concern: Saginaw River

and Saginaw Bay (Miscel-
lanious Papers EL-91-7)
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27

28

29

30

31

32

33

06/06/91

04/16/93

08/09/93

08/24/93

12/00/93

11/04/91

00/00/92

00/00/92

12/00/92

AUTHOR RECTPIENT
Walkington; Addressees
T., MDNR

Federal Public
Register

Federal Public
Register

Willis, W., U.S. Franz, W.,

Army Corps of U.S. EPA
Engineers/

Detroit District

Thermo U.S. Army
Analytical/ Corps of
ERG Inc. Engineers
ASI CLTA
Environmental Incorporated
Technologies

Thomann, R.,

et al.

Tillitt, D.,

et al.

U.S. EpPA/ U.S. EPA
ERL/ORD

Saginaw River AR

Page 4
TITLE/DESCRIPTION PAGES
Bioaccumulation Study 24

on the Saginaw River and
Tributaries--August 1,
1988 to September 21,
1988 w/ Cover Letter

Water Quality Guidance 249
for the Great Lakes

System and Correction;
Proposed Rules (Vol. 58,

No. 72, pp. 20802-21036)

Proposed Water Quality 5
Guidance for the Great

Lakes System (Vol. 58,

No. 151, pp. 42266-42270)

Letter re: Proposed 4
Testing of Upper Saginaw
Disposal Site w/Attached
Sampling Results & Map

Sediment Sampling Results 35
of Saginaw River, 1993

Saginaw River Sampling 35
and Analysis Survey

Journal Article: An 15
Equilibrium Model of

Organic Chemical Accumu-
lation in Aquatic Food

Webs with Sediment Inter-
action (Environmental
Toxicology and Chemistry:
Vol. 11)

Journal Article: Poly- 8
chlorinated Biphenyl
Residues and Egg Mortality
in Double-Crested Cormo-
rants from the Great

Lakes (Environmental
Toxicology and Chemistry:
Vol. 11)

Baseline Human Health 74
Risk Assessment, Saginaw
River, Michigan, Area of
Concern (EPA 905-R92-008)



NO.

34

35

36

37

38

39

40

41

DATE

05/00/93

12/00/93

1994-1996

00/00/94

1 02/02/94

03/29/94

08/00/94

09/28/94

AUTHOR RECIPIENT
University MDNR

of Michigan

U.S. EPA/ U.S. EPA
GLNPO

PTI
Environmental
Services

Giesy, J.,
et al.

Thermo
Analytical/
ERG Inc.

Cowgill, D., Guerci, L.,

U.S. EPA Mayer,
Brown &
Platt

Birnbaum, L.

Goudy, G., Booth, P.,
MDNR PTI
Environmental

Services

Saginaw River AR
Page 5

IITLE/DESCRIPTION PAGES

Final Report: 1991-1992
Michigan Sport Anglers
Fish Consumption Study

Report: Biological and
Chemical Assessment of
Contaminated Great Lakes
Sediment (Assessment and
Remediation of Contam-
inated Sediments [ARCS]
Program: EPA 905-R93-006)

Data Maps re: Sediment
Sample Locations and
Concentrations in Saginaw
Bay and Bay City (MAPS
MAY BE VIEWED AT U.S. EPA
REGION 5)

Journal Article: Defor-
mities in Birds of the
Great Lakes Region:
Assigning Causality
(Eviron. Sci. Technol.,
Vol. 28, No. 3)

Analytical Results for
the Saginaw River

Letter re: Response to
FOIA Request Concerning
Sediment Sampling on
Upper Saginaw River w/
Attached 1992 Sediment
Sampling Results Report

Journal Article: Endo-
crine Effects of Prenatal
Exposure to PCBs, Dioxins,
and Other Xenobiotics:
Implications for Policy
and Future Research
(Environmental Health
Perspectives, Vol. 102,
No. 8)

Fax Transmission re:
Saginaw Area Sediment
PCB Information

197

361

11

127

107

27



NO.

42

43

44

45

46

47

48

DATE

11/04/94

11/18/94

11/29/94

1995

1995

01/16/95

03/23/95

AUTHOR

Adams, T.,
Michigan
Department
of Attorney
General

U.S. EPA/
ORD/ERL

Dennis-Flagler,
D., U.S. EPA

Heaton, S.,
et al.

PTI
Environmental
Services

PTI
Environmental
Services

Federal
Register

RECTPTENT

Braun, J.,
General
Motors
Corporation;
et al.

U.S. EPA

Walker, B.

General
Motors
Corporation

U.S. EPA

Public

Saginaw River AR

Page 6
IITLE/DESCRIPTION PAGES
Saginaw Bay, Saginaw 358

River and Tittabawassee
River Natural Resources
Damage Assessment Litiga-
tion Support Document

w/ Cover Letter (privileged
material redacted)

CDF Biomonitoring Study 354
Final Report

FAX Transmission Forward- 57
ing Six PCB Maps for the

'Saginaw'River w/ Attach-

ments

Journal Article: Dietary 10
Exposure of Mink to Carp
from Saginaw Bay, Michigan.
1. Effects on Reproduction
and Survival, and the
Potential Risks to wWild

Mink Populations (Archives

of Environmental Contam-
ination and Toxicology

28: 334-343)

Paper: Calculation of 11
Relative Mass of PCB in

GM'’s Proposed Bay City
Focused Assessment Area
(CONFIDENTIAL: FOR SETTLE-
MENT NEGOTIATION PURPOSES.
ONLY)

Position Paper: Decision 7
Approach for a PCB Re-
opener in the EPA Covenant
Not To Sue (CONFIDENTIAL:

FOR SETTLEMENT DISCUSSION
PURPOSES ONLY) '

Final Water Quality 61
Guidance for the Great

Lakes System; Final Rule

(Vol. 60, No. 56, pp.
15366-15425)



2%
(¢}

51

52

53

54

55

56 .

DATE

04/03/95

06/02/95

06/12/95

12/11/95

00/00/96

01/11/96

01/22/96

02/16/96

AUTHOR

Carra, J.,
U.S. EpPA/
OPP

U.S. EPA

Booth, P.,
PTI
Environmental
Services

General
Motors
Corporation

Niimi, A.

MDEQ

Creal, W.,
MDEQ

Creal, Ww.,

RECIPIENT

Luftig, S.,
U.S. EpPA/
OERR

Respondents

Neilsen, D.
PTI
Environmental
Services

U.S. EPA

U.S. EPA

Medved, J.,
General )
Motors
Corporation;
et al.

Ginn, T.,

PTI
Environmental
Services

Saginaw River AR

Page 7
ITLE/DESCRIPTION PAGES
Memorandum re: Disposal 4

of PCB-Contaminated Sedi-
ments Under TSCA (Toxic
Substances Control Act)

RCRA Section 3008 (h) 311
Unilateral Administrative
Order: Modified Initial
Order for the General

Motors Corporation

Facility in Saginaw, MI

w/ Attachments

Memorandum Forwarding 131
Attached Saginaw River
Lab Data Sheets

Defendants’ Position 5
Paper Regarding Proposed

U.S. EPA CNTS (PRIVILEGED
AND CONFIDENTIAL-~-FOR
SETTLEMENT DISCUSSION
PURPOSES ONLY)

Article: PCBs in Aquatic 36
Organisms (CRC Press:
No Title, Chapter 5)

MDEQ Laboratory Reports 90
for Samples Collected

in October 1995 in the
Vicinity of Bay City, MI

and Tables re: Total PCB
Concentrations in

Saginaw River Sediment

Cores

Memorandum Forwarding 91
Attached Results for PCBs
from the October 1995

Saginaw River Sampling

Letter Forwarding the 202
Attached September 28,

1995 U.S. EPA Report:
Assessment of Sediments

in the Saginaw River Area

of Concern



58

59

60

61

62

63

64

65

02/26/96

03/01/96

05/15/96

08/08/96

10/22/96

10/28/96

12/00/96

12/10/96

12/30/96

AUTHOR

U.S. DOI/
Fish and
Wildlife
Service
(FWS)

MDPH/
ATSDR

Jones, R.,
MDEQ

PTI
Environmental
Services

Federal
Register

Morse, D.,
MDEQ

U.S. EPA/
ATSDR

Williams, L.,

U.S. DOI/
FWS

Eleder, B.,
U.S. EPA

RECIPTENT

Saginaw NRDA
Federal and
Tribal Team

U.S. EPA

Ginn, T.,

PTI
Environmental
Services

General
Motors
Corporation

Public

Walkington,
T., MDEQ

U.S. EPA .

Eleder, B.,
U.S. EPA

Connell, J.,
U.S. EPA

Saginaw River AR

Page 8
ITITLE/DESCRIPTION AGES
Memorandum Forwarding 21

Updated Materials for
Sediment Evaluation and
Dredging re: the Saginaw

- River w/ Attachments

Public Health Assessment 73
for Bay City Middlegrounds

Fax Transmission re: 12
Metals and PCB Sampling
Results for the Saginaw
River Area

Position Paper: Desig- 13
nation of Dredging Areas

in the Lower Saginaw

River for the Purpose of

PCB Removal (CONFIDENTIAL:
FOR SETTLEMENT DISCUSSION
PURPOSES ONLY)

Proposed Revisions to 9
the Polychlorinated Bi-
phenyl Criteria for

Human Health and Wildlife
for the Water Quality
Guidance for the Great

Lakes System (Vol. 61,

No. 205, pp. 54748-54756)

Staff Report: A Caged 25
Fish Study of the Saginaw
River and Major Tribu-
taries, July 28-August 26,
1993 w/ Cover. Memorandum

Paper: Public Health 21
Implications of PCB
Exposures

E-mail Transmission re: 2
Saginaw Banks and the
TSCA

Memorandum re: TSCA 3
Determination on Suit-
ability of Disposal of
PCB-Contaminated Sediments
from the Saginaw River

at the Saginaw Confined
Disposal Facility



68

69

70

71

72

73

ATE

12/30/96

01/16/97

03/12/97

03/28/97

04/01/97

08/27/97

09/12/97

09/18/97

AUTHOR
Eleder, B.,
U.S. EPA

Williams, L.,
U.S. DOI/
FWS

Federal
Register

Adamkus, V.,
U.S. EPA

Pelka, A.,
U.S. EPA

Williams, L.,
U.S. Fish &
Wildlife

Powers, R.,
MDEQ and

C. Wooley,
U.S. DOI/
FWS

RECTPIENT

Addressees

Creal, W.,

Public

Haid, T.,
U.S. Army
Corps of
Engineers/
Detroit
District

Public

PTI

Neilsen, D.,
et al.

Haid, T.,
U.S. Army
Corps of
Engineers/
Detroit
District

Saginaw River AR

Page

TITLE/DESCRIPTION

Memorandum re: TSCA
Determination on Suit-
ability of Disposal of
PCB-Contaminated Sediments
from the Saginaw River

at the Saginaw Confined
Disposal Facility

Letter re: FWS's Review
of Sediment Sampling Data
for the Saginaw River

Final Revisions to

the Polychlorinated Bi-
pbhenyl Criteria for Human
Health and Wildlife for
the Water Quality Guidance
for the Great Lakes System
(Vol. 62, No. 48, pp.
11724-31)

Letter re: Applicability
of TSCA on the Disposal
of Polychlorinated-
Biphenyl Contaminated
Sediment to be Dredged
from the Saginaw River w/
Attachments

Michigan Fishing Guide
1997 (Rules Apply April 1,
1997 - March 31, 1998)

FAX Transmission Forward-
ing Attached Table of
BSAF Values

Fax Transmission re:
Sediment Thresholds
For the Saginaw River

Letter: MDEQ’s Request
that USACE Conduct the
Dredging and Disposal
Contracting and Oversight
Portions for Dredging

of the Saginaw River
Near Bay City

9

PAGES

4

15

64

15



NO.

75

76

77

78

79

80

81

DATE

10/09/97

10/21/97

.

12/31/97

02/09/98

04/01/98

11/03/98
(date
saved on
disk)

11/18/98

11/18/98

AUTHOR

Federal
Register

Hwang, R.,
Michigan
Department
of Attorney
General

Williams, M.,

et al; U.s.
EPA

Williams, L.,

U.s. pbor/
FWS

MDNR

U.S. EPA

Nielsen, D.,
Exponent

Nielsen, D.,
Exponent

ECTPIENT

Public

Hersh, S.,

U.S. EPA,
et al.

Hersh, S.,

U.S. EPA

Eleder, B.,

U.S. EPA;
et al.

Public

Hersh, s.,

U.S. EPA

Hersh, S.,

U.S. EPA

Saginaw River AR

Page 10
ITITLE/DESCRIPTION PAGES
Revocation of the PCB 4

Human Health Criteria

in the Water Quality
Guidance for the Great
Lakes System; Final Rule
(Vol. 62, No. 196, pp.
52922-52924)

Letter re: Documents to
to be Included in the
U.S. EPA Administrative
Record

Memorandum re: Summary 7
of Analyses to Develop

a Covenant-Not-To-Sue

Level for PCB-Contaminated
Sediment in-the Saginaw
River/Saginaw Bay, MI

FAX Transmission re: 8
Crotty Street Slip Along
GM’s Bay City Plant w/
Attachment

Michigan Fishing Guide 64
1998 (Rules Apply April 1,
1998 - March 31, 1999)

Saginaw River Data Disk
(Format: EXCEL 97/File:
sagdatallo3.xls)

" Memorandum Forwarding 16

Attached Tables re:
Fish Tissue Data
Collected by MDEQ

Memorandum Forwarding ]
Attached Item from the
April 23, 1998 Federal
Register: Amendment to
the Provisions to Elimi-
nate and Phase-Out Mixing
Zones for Biocaccumulative
Chemicals of Concern for
the Final Water Quality
Guidance for the Great
Lakes System (Vol. 63,
No. 79, pp. 20107-20110)



5

84

85

DATE

11/18/98

11/18/98

11/18/98

1/97

AUTHOR RECIPIENT
Nielsen, D., Hersh, S.,
Exponent U.S. EPA
Nielsen, D., Hersh, S.,
Exponent U.S. EPA
U.S. EPA Public
Michigan Public
Dept. of

Community

Health,

Environmental

Epidemiology

Division

Saginaw River AR

Page 11
TITLE/DESCRIPTION PAGES
Memorandum Forwarding 4

Attached April 16, 1998
MDEQ Staff Report: PCB
Concentrations in the
Vicinity of Crotty
Street--Saginaw River

Memorandum Forwarding
Attached 1998 Charts of
Specific Advisories--
Lake Huron Watershed
(Michigan Fish Advisory:
Michigan Department of
Community Health)

1997 Supplementary Fish
Consumption Advisory for
Michigan’s Great Lakes
Waters

Fish Consumption
Advisory

ALL DOCUMENTS MARKED PRIVILEGED AND CONFIDENTIAL
HAVE BEEN CLEARED FOR RELEASE BY
U.S. ENVIRONMENTAL PROTECTION AGENCY






AGREEMENT BETWEEN THE U.S. ARMY CORPS OF ENGINEERS

(COE) AND THE U.S. ENVIRONMENTAL PROTECTION (EPA)

Prior to the COE providing notice as described in Paragraph 34.1 (a) of the consent
judgment that the COE has completed use of the Contained Spoil Disposal Facility at Bay
County (CDF) for disposal purposes pursuant to 33 U.S.C. § 1293a, COE is the Lead Agency, in
accordance with 40 C.F.R. § 300.5, for releases of Hazardous Substances at, on, within or from
the CDF. COE and EPA agree to exercise their respective obligations, rights, and authorities
consistent with section 120 of CERCLA,; the National Contingency Plan, 40 C.F.R. Part 300;
Executive Order 12580 (Jan. 23, 1987 and as amended on Aug. 28, 1996); the Procedures and
Criteria for Department of Justice Concurrence in EPA Administrative Orders to Federal
Agencies, dated December 27, 1988; and any other applicable laws, regulations, or guidance.
During this time period, COE agrees to be responsible for any Response Actions at, on, within or
from the CDF.

&f&z{_ﬁw&t 20Nov 18
Robert J. Dav :

Lieutenant Colonel, U.S. Army
District Engineer

NOV 1 6 1998
David A. Ul1rich
Acting Regional Administrator
United States Environmental
Protection Agency, Region 5

APPENDIX
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APPENDIX P
LIST OF DREDGED SPOILS DISPOSAL SITES

Veterans Memorial Bridge Site

Crow Island

Shiawassee National Wildlife Refuge and surrounding flats

Former Scrapyard near Bay City Community Center (Surath Scrapyard?)
Skull Island

Middlegrounds Island

DET_B\116188.1






AGREEMENT BETWEEN
THE UNITED STATES OF AMERICA '
AND
| THE STATE OF MICHIGAN
ACTING THROUGH THE MICHIGAN STATE
DEPARTMENT OF NATURAL RESOURCES
FOR LOCAL COOPERATION AT

BAY COUNTY, MICHIGAN

THIS AGREEMENT, entered into this & day of 3 ay 1975,

by and between the UNITED STATES OF AMERICA (hereinafter called the "Govern-
ment"), represented by the Contracting Officer executing this Agreement and
the STATE OF MICHIGAN represented by the Michigan State Department of Natural
Resources (hereinafter called the "State');

WITNESSETH THAT:

WHEREAS, by the River and Harbor Acts of 1910, 1930, 1937, 1938, 1954,
1962 and 1965, Congress authorized improvements and maintenance of the
Saginaw River and Bay Channels (hereinafter éalled’the Project); and

WHEREAS, ‘Section 123 of the River and Harbor Act of 1970 (Public Law 91-611
approved 31 December 1970) authorized the construction, operation, and
maintenance of contained spoil disposal facilities of sufficient capacity to
contain the deposits of dredged materials for a period not to exceed 10
years; and

WHEREAS, maintenance and improvement of the Project channel is within

the scope of the authorization contained in said Public Law 91-611; and

Y
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WHEREAS, fhe said Public Law 91-611 provides that the Secretary of the Army
shall obtain the concurrence of appropriate local governments and shall con;
sider the views and recommendations of the Administrator of the Environmental
Protection Agency and shall comply with the requirements of Section 21 of
the Federal Water Pollution ControllAct, and of the National Environmental
Policy Act of 1969; and

WHEREAS, the Project channels are within a project whereby non—Fedefal
interests have responsibility for furnishing certain items of local cooperation,
including all lands, easements, and rights—of-way required for the disposal
of dredged materials; and also, said Public Law 91-611 provides that non-
Federal interests must agree in writing to furnish the certain items of local
cooperation, including a possible cash contribution toward construction of
Contained Spoil Disposal Facilities prior to commencement of construction of
such facilities; and

WHEREAS, the requirement for contribution by non-Federal interests of 25
per centum of construction costs for the proposed Pfoject facility has been
waived by the Secretary of the Army subsequent to a finding by the Administrator
of the Environméntal Protection Agency that for the area to which such construc-
tion applies, the State, municipality, and all other appropriate political
subdivisions of the State and industrial concerns are participating in and in
compliance with aﬁ approved plan for the general geographical area of the
dfedging'activity for construction, modification, éxpansion, or rehabilitation
of waste treatment facilities and the Administrator has found that applicable

water quality standards are not being violated; and



WHEREAS, Section 221 of said Public Law 91-611 also provides that any
agreement covering the itgms of non-Federal interests must have the approval
of the Secretary of the Army; and that every such Agreement shall be enfor-
cible in the appropriate District Court of the Government; and

WHEREAS, Congress enacted Public Law 91-646, approved 2 January 1971, |
entitled the "Unifotm'Relocation Assistance and Real Property.Acquisition
Policies Act of 1970,"; and | |

WHEREAS, THE STATE is desirous of assuming the Public Law 91-611 re-
sponsibility pertaining to the project proposed herein; and

WHEREAS, THE STATE hereby represents that it is the Owner or has control
of thé lands requifed for construction, operation, and maintenance of the
Project prbposed herein as described on the annexed property description, the
original of which is contained in the files of the Department of the Army,
Detroit District, Corps of Engineers, Detroit, Michigan, and copy of which is
contained in the files of the Department of Natural Resources, State of Michigan,
Lansing, Michigan; that it has the authority and capability to furnish the
various items of local cooperation set out in Section 123 of Public Law 91-611
and other applicable law.

NOW, THEREFORE, the parties agree as follows:

1. The State agrees that, in consideration of the Government, commencing
construction at the earliest permissible date, of ‘a Contained Spoil Dispoéal |
Facility at Ba& County, for the contaimment and retention of dredged materials .
from the channel of the Project, substantially in accordance with Public Law

91-611, approved 31 December 1970, it will fulfill the following, to wit:



-~a. Furnish, prior to construction of any Contained Spoil Disposal
Facility as contemplated herein and by the legislation referred to, all lands,
easements, and rights-of-way necessary for construction, operation, and main-
tenance of the facility;

. b. Hold and save the Government free from damages due to con-
struction, operation, and maintenance of the facility, except for damages
due to the fault or negligence of the Government and its contractors;

"c. Maintain the facility after completion of its use for disposal
purposes in a manner satisfactory to the Secretary of the Army;

d. In acquiring lands, easements, and rights-of-way for construc-
tion of the Project, the State will comply with the applicable provisions of

the "Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970", Public Law 91-646, approved 2 January 1971.

g 2. The State shall retain title to all lands, easements, and rights-of-
way so required and so furnishedvpursuant to this Agreement. - However, a
Contained Spoil Disposal Facility owned by a non-Federal interest or interests
- may be conveyed to another party only after completion qf the facility's
use for disposal purposes and after the transferee agrees in writing to use
or maintain the facility in a manner which the Secretary of the Army determines
to be satisfactory.

3. Any Contained Spoil Disposal Facility Eonstructed under the provisions
of this section shall be made available to Federal licensees or permittees
upon payment of an appropriate charge for such use.

4. The State hereby grants and conveys to the Government, its officers,
employees, assigns and contractors the right to enter upon the lands, ease-
ments, and rights-of-way required for the Project; and also, upon completion
of the facility and its use as contemplated b§ Section 123 of Public Law 91—611,
the State hereby grants and conveys to the Government, its officers, émployees
and assigns the right to enter upon, at reasonable times and in a reasonable
manner, the lands, easements, and rights-of-way for access to the Project

for the purpose of inspection. 1In event such inspection shows that the State

4



is, for any reason, failing to operate, repair and maintain the Project in
accordance with the Assurances hereunder and has persisted in such failure
after a reasonable notice, in writing, by the Goverﬁment,-delivered to the
State, or its designated representative, then, and in that event, operation,
repair, or maintenance by the Government shall not operate to relieve the
State of responsibility to meet its obligation as set forth in this Agreement,
or to preclude the Government from pursuing any other remedy at law or equity.

5. This Agreement is subject to approval of the Secretary of the Afmy.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as

of the day and year first above written.

UNITED STATES OF AMERICA STATE OF MICHIGAN
. —
By: sv % By: .f e
[ 4

. HAYS k(’ .
lonel, Corps of Engifeers Director
istrict Engineer

Approved:

ODROW BERGE

By: . Director of Rzal Estata

For the Secretary of the Army

Michigan Department of Natural Resources



SAGINAW BAY CONTAINED DIKE AREA

A tract of submerged land encompassing Channel Island and Shelter Island
located -in theSaginaw Bay of Lake Huron, Michigan. .

1 L4

T. 15 N., R. 5 & 6 E., Michigan Meridian.
Said tract more particularly described as follows:

2t
Comme%cing/the Section corner common to Sections 11, 12, 13, & 1%, Bangor

Township, Michigan T. 14 N., R. 5 E., Michigan Meridian;

Thence N. 00°33'13" W., 14,958.56 ft. along a line to its intersection
with the easterly channel line of the presently used Saginaw Bay Channel;

Thence N. 31°20'00" E., 6500.00 ft. along said easterly channel line to
a point; S

Thence S. 58°40'00" E., 4,800.06 ft. along a limne to a point;

Thence S. 3;°20'00" W., 5099.74 ft. along a line to a point;

Thence due_West 2,692.72 ft. along a line to a point;

Thence N. 58°40'00" W., 2,500.00 ft. along a iine to the point of beginning.

Said tract consists of 679.29 acres, more or less. -



ATTORNLEY'S CERTIVICATE

I, RUSSELL E PRINS, an Assistant Attorney General for the

State of Michigan, hereby certify

1. That I have examined a document entitled "AGRLEEMENT
BETWEEN THE UNITED STATES OF AMERICA AND STATE OF MICHIGAN, ACTING
THROUGHK THE MICHIGAN STATE DEPARTMENT OF NATURAL RESOURCES, FOR

LOCAL COOPERATION AT BAY COUNTY, MICHIGAN".

2. That it is my opinion, that the Michigan Department of
Natural Resources is vested with lawful authority to enter into
said Agreement by virtue of 1955 PA 247, as amended, MCLA 322.701
et seg: MSA 13.700(1) ot seq; 1947 PA 320, as amended; MCLA 281.501

et seq; MSA 3.53¢4 (1) et seq; and Executive Orders 1973-2 and 1973-2a.
3. That the lands subject of the agreement to-wit:

A tract of submerged land encompassing
Channel Island and Shelter Island located
in the Saginaw Bay of Lake Huron, Michigan.
T. 15 N., R..5 & 6E., Michigan Meridian.

Said tract more particularly described as
follows:

Commencing at the Section corner common to
Sections 11, 12, 13, & 14, Bangor Township,
Michigan 7. 14 N., R. 5 I., Michigan Meridian;
Thence N. 00°33'13" wW., 14,958.56 ft. along a
line to its intersection with the easterly
channel line of the presently used Saginaw

Bay Channel;

Thence N. 31°20'00" L., 6500.00 ft. along

said casterly channcl linc to a point;

"hence S. 58°40'00" ., 4,800.00 ft. along

a line to a point;

Thencer §.-31°20'00" W., 5099.74 £t. along

a line to a point; :

Thence due West 2,692.72 ft. along a line

to a point;

Thence M. 58°40'00" wW., 2,500.00 ft. along

a line to the point of beginning.

Saic tract consists of 679.29 acres, more or less.



are ﬁnpatented submerged lands or unpatented made lands lying
lakeward of the ordinary high water mark of Saginaw Bay, a bay
of Lake Huron, and by virtue thereof, are owned in fee by the
State of Michigan, impressed nonetheless by the public trust.
(Authority 5 Stat 49; 67 Stat 29 gg seq; 43 USC 1301 et scq;

Hilt v Weber, 252 Mich 98, 233 NW 159 (1930); Illinois Cent.

R. Co. v Illinois, 146 US 387, 13 § Ct 110; 36 L EA 1018 (1892).

4. That the said Agreément was executed on behalf of
the State as authorized by the governing body of the Mlchlgan
Department of Natural Resources as attested by the certified copy

of Resolution attached to the said Agreement.

5. That in my examination of the said Agreement, I have
carefully examined Section 123 of Public Law 91-611, approved 31
December 1970, and have given particular attention to Section 221
of said Public Law, as a result of which I am of the opinion that
the Michigan Department of Natural Resources, acting for and on
behalf of the State, has the capabiliﬁy to meet the requircments

of the said Agreement.

6. That, finally, it is ny opinion that the said Agreement,
when fully executed by the parties thereto, will become a binding
contract subject to the laws of the United States and the State of
Michigan, provided always that in accordance with the Constitution
of the S£ate of Michigan, no monies may be expended, unless in
accordance with an appropriation made therefore by an act of thc

legislature of the said State, enacted into law.

//

/// / g
7 Pl 7 ~'
I'd /‘F 2~ !
Ao v \\\ e ~
Dated: \ Vi ' > ; Ru< sell I Prins, Assistant
S Attorncv General, State of
Michigan

-2 -
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APPENDIX R

Insurance Requirements.

(a) The Contractor shall provxdc and maintain Contractor*s Pollution Liabr.hty (CPL)
ingurance during the entirc pafonnancc period of this contract in the minimum amount
of $5,000,000 Per Loss and in the minimum amount of $5,000,000 Total All Losses.

(b) “Covered Operations” designated by the CPL must specifically include all work
performed under the conwract. The scope of work under the contract for dredging shall be -
scheduled as “Coveted Operations™ under the CPL policy. '

(c)The CPL policy of insura.nec shall contain or be endorscd to include the following:

(1) Pollution coverage as respects (Substancc Remcdiated) for all phases of the
remediation process,

(2) Transportation coverage for the handling of waste from the project site 10 the
final disposal location.

(3) Premiscs/Operations.
(4) Broead form property damage.

(s) Produclleomplctcd Operations coverage forz rmmmum of § years after
project completion.

(6) Contractual lisbility coverage in accordance with ISO policy form
" CG 0001 11 85. Modifications to the standard provision will not be acceptable if
they serve to reduce coverage,

(7) Cross liabilitylsevembility of interest.

(8) Defendants and Trustess ig/are to be covered 2s additional insureds as
respects: Hability arising out of activities performed by or on behalf of the
Contractor; products and complete operations of the Contractor; and automobiles
owned, hired, leased or borrowed by the Contractor. The coverage shall contain
no special limitation on the scope of protection afforded to additional insureds,

(9) Defendants and Trustccs shall be provided a walver of subrogation.

(10) Covcrage is included ont behalf of the insured for covered claims arising out
of the actions of indcpendent contractors. If insured is utilizing subcontractors,
tho CPL palicy must use “By or On behalf of * language with rogards to coverage.

(11) Any phrase with the intent of “The company has no duty to defend or
indermmify against any claim ot suit cxpressly excluded from covcerage” must be
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deleted. The claim provisions mus! specifically state the insurance company has
both the right and the duty to adjust a claim and provide defense. '

(12) XCU (Explosion, Collapse, Underground Resouree Dérnagc) exclusion must
be deleted.,

(13) For any claims related to this project, the Contractor's insurance shall be
primary insurance as respects Dcfcndants and Trustees. Any insurance or sclf-
insurance maintained by Defendants and Trustecs shall be excess and
nonconttibulory of the Contractor’s insurance. ..

(14) The policy shall not contain any provision or definition which would serve to
eliminats third party action over claims, including cxclusion for bodily injury to
an employee of the insured or employees of the premises owner or real estate
manages; or cmployees of the Contractor to which the insured is subcontracted; or
employces of the insured's subcontractor.

(15) If the policy contains a warranty stating that coverage is null and void (or
words to that effcct) if the Contractor does tiot comply with the mast stringent
regulations governing the work, it shall be modificd 50 s to apply to the
Contractor’s willful or intentional noncompliance with applicable governmental
regulations. B

(16) Each insurance policy roquired by the clausc shall be endorsed 1o state that
coverage shall not be suspended, voided, canceled by either party, reduced in
coverage ot in limits except after (30) thirty days prior writien notice by certificd
mail, retum receipt requested, has been given to all insureds and additional ’
Insureds.

(17) The Contractor shall fusish the U.S. Atmy Corps of Engineers with certified
copies of ecndorscments effecting coverage by this clause, and copies of same
shall be provided to all insurcds and additional insureds.

(18) Contractor shall include all subcontractors as insureds under its policy or
shall furnish separate certificates, policics and endorsements for each
subcontractor the Contractor intends to use.

(19) The policy must be modificd to include: “The insolvency or bankruptoy of
the insured or of the insurcd's estate will not relicve the insurance company of its
obligations under this policy.”

(20) The policy form must cover clean-up costs, and any and all restrictions must
be disclosed to the U.S. Army Corps of Engincers for approval.

(21) All deductibles/self-insured retentions must be stated and shall not reduce the
limits of liability, .
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(22) Loading and unloading exclusions must be amended 0 as to include
coverage for mobile equipment and automobiles.

(d) Before commencing work wadcr this contract, the Contractor shall nolify the
Contracting Officer in writing thet the required insurance has been obtained. The policies
evidencing required insurance shall contain an endorsement to the effect that any '
cancellation or any material change adversely offecting the insured’s intcrest shall not be
effective until 30 days after the jnsurer of the Contractor gives written notice to the
‘Contracting Officer, whichever period is longer. .. '

() The Contructor chall insert the substance of this clause, including this paragyaph (c),
in subcontracts under this contract and shall ensure that subcontractors provide and/or
maintain the insurance required under this clause of the contract. The Contractor shall
maintsin & copy of all subcontractors’ proofs of required insurance, and shall make copies
available to the Contracting Officer upon request.

(©) Workers® Compensation and Employer’s Liability: The Contractor shall comply with
applicable Fedcral and Statcs workers’ compensation and occupational disease statutes.
If occupational discases are not compensable under thosc statutes, they shall be covered
under the employer’s liability section of the insurance policy, cxcept when contract
operations are so commingled with a contractor’s commercial operations that it would not
be practical to requirc this coverage. Bmployer's liability coverage of at Icast '
$1,000,000 shall be required, except in States with cxelusive or monopolistic funds that
do not permit workers® compensation (o be written by private carriers. The Policy also
shall extend coverage to actions under the U.S. Longshoreman’s and Harbor Worker’s

Compensation Act (33 U.S.C. §901) and the Jones Act.

(2) General Liability: The Contractor shall obtain bodily injury and property damage
insurance coverage written on the comprehensive form of the Policy of at least
35,000,000 per occurrence. -

(h) Automobile Liability: The Contractor shall obtain automobile liability insurance
coverage written on the comprehensive form of the Policy:2 The Policy shall provide for
bodily injury and property damage liability covering the operation of all automobiles
used in connection with performing the contract. Policies covering automobiles operated
in the United States shall providc coverage of at Jeast §5,000,000 per occurrcnce for
bodily injury and property damage. The amount of liability coverage on other policies
ehall be commensurate with any legal requirement of the locality and sufficient to meet
normal and customary claims.

(i) Vesse] Liabjlity: The Contrastor shall obtain marine insurance protection which shall
include hull coverage for the value of the vesse] and prolection and indemnity liability
insurance with a limit of §5,000,000 per occurrence, including pollution incidents and
excess collision.

.. Page 3 of 3':



JUN @8 "93 ©4:48PM US ATTY BAY CITY

.0 ® :

1

FACSIMILE COVER SHEET

Number of pages _ <A Date (-¥-19

(excluding cover sheet) Time
s ]
TO Name: Recipient's Phone No,
5,12 E'a‘ E“H@ﬁ AV} = Tk TL4O
J é)\ Cren Whe v
RE Racipient's FAX No.
WSU\:G J (A&W\/\b"/ T3 — 726 lovds
FROM United States Attormey's Office Sender's Phona No.
Eastern District of Michigan (517) 895-5712
Northern Division
101 First Street, Suite 200
Bay City, Ml 48708 Sender's FAX No.
(517) 895-5790
- . —————  —————_ ]
- COMMENTS/INSTRUCTIONS:

" .:ITL,;__.Ysmmp' T SzcrsNAM Prce

If you did not receive the designated number of pages, please contact this office at the above

telephone number. Thank you.

1Uke,



n snan - P $ W)

04/ 0 e -5E "'214:?' 'é‘v"'ﬁéw'r CITY BAr Lt “"“““. P.2

the Court until fiurther Order of this Court; and it is
| 5. ORDERED that applications for orders for disbursements from the Restoration
Account may be made by the United States on behalf of the Trustees only in accordance with the
Memorandum of Understanding for the Trustee Council, which is attached to the Consent
Judgment ag Appendix K; and it is |

6. ORDERED that the Clerk shall prep.are semi-annual reports on the status and activity
of the Restoration Account showing payme;\ts received, disbursements made, income eamed,
maturity dates of securities held, and principal balﬁnce, and shall distribute the reports to counsel
for the plaintiffs; and it is

7. ORDERED that the United States is a party to this action and, therefm:e. the registry
foo is waived. See 28 U.S.C, scction 1914 (Judicial Conference Schedule of Fees); and it is

8. ORDERED that a certified copy of this Order shall be served upon the Clerk of this

Court.

SO ORDERED THIS 5~/ DAY OF 1997

RORBERT H. CLELAND 7\

United States District Court
Eastern District of Michigan
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