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(C.D. Cal. 1992). As the First Circuit stated in Cannons "[ s ]ubstantive faimess introduces into 

the equation concepts of justice and party should bear the cost of the 

harm for which it is legally 899 F.2d at 87. See also Davis 261 F.3d at 23 

finding of procedural fairness may also an proxy for substantive fairness, when 

other circumstantial indicia offairness are present."); United States v. Charles George, 34 at 

1087-89. In reviewing substantive faimess, the Court need only determine whether proposed 

consent decree reflects compromise ofthe litigation. Rohm & Haas, 721 F. 

Supp.666, 685 (D.N.J. 1989). Factors considered courts reviewing CERCLA consent decrees 

for faimess include "'the strength ofthe p1aintiffs' case, the good faith efforts ofthe negotiators, 

the opinions of counsel, and the risks involved in the litigation if the settlement is not 

approved."' Kelley v. Thomas Solvent 717 F. Supp. 507, 517 (W.D. Mich. 1989) (citing 

United States v. Hooker Chem. & Plastic Corp., 607 F. Supp. 1052, 1057 (W.D.N.Y.), aff'd, 776 

F.2d 41 (2d Cir. 1985); cf Hiram Walker, 768 F.2d at 899. 

The Consent Decree is also substantively fair. lt resolves the liability ofthe Settling 

Defendants and gives them time to accomplish the Remedy, but requires from them significant 

cleanup effort that will extend over period of many years and cost millions of dollars. Consent 

Decree at Section VI (Performance ofthe Work Settling Defendants). Moreover, it requires 

that the Settling Defendants provide funding for the Tribes and reimbursement ofNevada and the 

United States' response costs and past natural resource damage assessment costs. Consent 

Decree at Section V (General Provisions). lmportantly, this settlement also takes into account 

litigation risks and the avoided costs of resolution short of litigation. Seter Decl. at 5. 

Accordingly, the Consent Decree is fair. See United States v. Oregon, 913 F.2d at 580. 

The Consent Decree is 

consent decree is if it is designed to recover costs and provide practical 
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and appropriate redress that the defendant is in а position to implement, and the United States сап 

efficiently enforce. See Cannons, 899 F.2d at 89-90. As noted above, this Consent Decree 

achieves these goals through work and payment requirements that the Consent Decree places on 

the Settling Defendants. See above at Section II ofthis Memorandum listing oЬligations ofthe 

Settling Defendants. 

D. The Consent Decree is in the PuЬlic Interest and Consistent with CERCLA 

А primary role of the Court in reviewing an environmental settlement is to determine 

"whether the decree comports with the goals of Congress." Sierra Club v. Соса-Со/а Corp., 673 

F.Supp. 1555, 1556 (M.D. Fla. 1987). The Court's role is not to determine whether the settlement 

is one that will best serve society, but rather to confirm that the settlement is within the reaches of 

the puЬlic interest. United States v. Microsoft Corp., 56 F.3d 1448, 1460 (D.C. Cir. 1995), 

quoting United States v. W Elec. Со., 900 F.2d 283, 309 (D.C. Cir. 1990) (emphasis in original) 

(additional citations omitted). 

The proposed Consent Decree is consistent with the goals of CERCLA. CERCLA was 

enacted to combat the environmental and health risks posed Ьу industrial pollution Ьу creating а 

mechanism for cleaning up sites contaminated with hazardous substances. United States v. 

Bestfoods, 524 U.S. 51, 55, 118 S.Ct. 1876, 1881, 141 L.Ed.2d 43 (1998); Кеу Tronic Corp. v. 

US., 511 U.S. 809, 814, 114 S.Ct. 1960, 1964, 128 L.Ed.2d 797 (1994). The Consent Decree 

implements CERCLA' s statutory goals Ьу requiring the Settling Defendants to undertake the 

Remedy which will permanently protect the Owyhee River from contamination from tailings on 

Site, and in addition, to undertake further investigation to determine whether а second source for 

the contamination exists in underground mine workings. Consent Decree at Section VI 

(Performance ofthe Work Ьу Settling Defendants). Thus, consistent with the goals of CERCLA, 

the Consent Decree will result in preventing releases of hazardous substances into portions of the 
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Owyhee River and Mill Creek. Moreover, the settlement provides for payment of certain future 

costs ofEPA and NDEP, as well as $1,234,067.74 ofpast ЕРА response costs and $709,527.81 

ofpast natural resource damage assessment costs of the United States Department ofthe Interior 

and USFS; and payment of$150,000 to the Tribes to fund their continued participation at the 

Site. Consent Decree at Section XVI (Payments of Response Costs and Section XVII (Payments 

to Natural Resource Trustees) Accordingly, this settlement meets the goals ofCERCLA of 

effecting а cleanup and recovering response costs. The Consent Decree is also in the puЬlic's 

best interest because avoiding litigation spares taxpayer resources as well as the resources of the 

other parties and the Court. 

Е. The Comment Received Does Not Impact the Fairness of the Settlement 

The United States received one comment from the puЬlic pertaining to this settlement: an 

email sent Ьу Jennifer Unekis. Attachment А to Feldman Decl., ("Comment"). Ms. Unekis is the 

daughter ofDoris Widerberg, the owner ofthe Rio Tinto Mine, ("Property"). Feldman Decl. ~ 4. 

Pursuant to the terms ofthe Consent Decree, the State and the United States reserved the right to 

withdraw or withhold its consent for the entry of the Consent Decree if any comments received 

"disclose facts or considerations that indicate that this Consent Decree is inappropriate, improper, 

or inadequate." The Comment does not disclose any relevant facts or considerations indicating 

that the Consent Decree is in any way inappropriate, improper or inadequate. 

The Comment provides а history ofMs. Widerberg's ownership ofthe Property and 

references discussions Ьу the RTWG with Ms. Widerberg for the purchase ofthe Property. See 

Comment, generally. The Comment describes frustration regarding ownership of contaminated 

property, and references а rejected offer made Ьу the RTWG to Ms. Widerberg to purchase the 

Property. Neither subject is relevant to the analysis of whether this Consent Decree is fair and 

achieves the goals ofthe statute. The offer Ьу the RTWG would have resulted in а separate real 
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estate transaction with Ms. Widerberg that wou1d not involve the Plaintiffs to this action. 

Accordingly, the concerns raised Ьу the Comment do not impact the conclusion that this Consent 

Decree is fair and in the puЬlic interest. 

V. CONCLUSION 

The Consent Decree is fair, reasonaЬle, and in the puЬlic interest, and the Court should 

grant the Plaintiffs' Unopposed Request for Entry ofthe Consent Decree. 

Date: 12112112 

Respectfully submitted, 

FOR ТНЕ STATE OF NEVADA 

CATHERINE CORTEZ MASTO 
Attorney General 

/s/ Carolyn Е. Tanner 
CAROL YN Е. TANNER (BarNo. 5520) 
Senior Deputy Attorney General 

17 Date: 12/12/12 /s/ Nhu О Nguyen 
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Date: 12112112 

NHU Q. NGUYEN (Bar No. 7844) 
Senior Deputy Attorney General 

5420 Kietzke Lane, Suite 202 
Reno, Nevada 89511 
Telephone: (775) 688-1818 
Facsimile: (775) 688-1822 

FOR ТНЕ UNIТED STATES OF AMERlCA 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural Resources Division 
United States Department of Justice 

/s/ Elise S. Feldman 
ELISE S. FELDMAN 

Trial Attorney 

Memorandum in Support ofUnopposed Request for Entry of·Consent Decree 
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IN ТНЕ UNIТED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

UNIТED STAТES OF AМERICA, STATE OF 
NEVADATНROUGHITSDEPARTМENTOF 

NATURAL RESOURCES, DIVISION OF 
ENVIRONМENTAL PROТECTION, А and ТНЕ 
SHOSHONE-PAIUTE TRIBES OF ТНЕ DUCK 
VALLEY RESERVAТION, 

Plaintiffs, 
v. 

) 
) 
) 
) 
) 
) 
) Civil Action No. 
) 
) DECLARATION OF DA VID 
) SEТER IN SUPPORT OF 
) UNOPPOSED REQUEST FOR ATLANТIC RICНFIELD COMPANY, ТНЕ 

CLEVELAND-CLIFFS IRON СОМР ANY, E.l. 
DU PONT DE NEMOURS AND COMPANY, 
ТЕСК AМERICAN INCORPORA TED, and 
MOUNTAIN СIТУ REMEDIAТION, LLC, 

) ENTRY OF CONSENT DECREE 
) 
) 
) 

Defendants. ) 
) 

--------~----------------------) 

I, David Seter, pursuant to 28 U.S.C. § 1746, hereby swear and affinn under penalty of 

perjшy that the following is true and correct, either ofmy own personal knowledge or based on 

my review of records ofthe United States Environmental Protection Agency ("ЕРА") related to 

the Rio Tinto Mine Site located in Elko County, Nevada ("Site"), and that I am competent to 

testify regarding these matters. 

1. I am employed Ьу the United States Environmental Protection Agency. I currently 

hold the position ofRemedial Project Manager in the Superfund Division ofRegion 9, in San 

Francisco, California. 1 have worked at ЕРА since Мау, 1987 and I have been employed as а 

Remedial Project Manager since August, 1993. I am the currently EPA's Remedial Project 

Manager assigned to the Site. 

2. The Site is an abandoned copper mine located approximately 2.5 miles south of 
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Mountain City, in northem Elko County, Nevada. Mountain City Copper Сотраnу conducted 

mining operations from 1932-1947. 

3. Each party in this case was represented Ьу experienced counsel and assisted Ьу 

knowledgeaЬle environmental consultants. Given the complexity ofthe technical issues involved 

in this case, these teams worked together in negotiating resolution of difficult technical issues as 

well as resolving the legal issues this case presented. 

4. Negotiations have been on-going for many years and have included multiple in-person 

ne.gotiation sessions among the various parties in Nevada, Califomia, and Colorado, as well as 

years of telephone and email negotiations. 

5. This settlement also takes into account litigation risks and the avoided costs of 

resolution short of litigation. 

6. Implementation ofthe Remedy selected in the Record ofDecision for this Site is 

estimated to cost $25 million. 

Dated: __ r_r -_J-t> __ -_r_.L ___ _ DL ... 
Ву: --------------------------

David Seter 

Declaration of David Seter In Support ofUnopposed Request for Entry of Consent Decree 
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IN ТНЕ UNIТED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

UNITED STATES OF AМERICA, STATE OF 
NEVADA THROUGH IТS DEPARTMENT OF 
NA TURAL RESOURCES, DIVISION OF 
ENVIRONMENTAL PROTECТION, А and ТНЕ 
SHOSHONE-PAIUTE TRIВES OF ТНЕ DUCK 

) 
) 
) 
) 
) 

VALLEY RESERVAТION, 

Plaintiffs, 

) Civ. Action No. 3:12-cv-00524-RCJ­
) WGC 
) 

V. 

ATLANТIC RICHFIELD COMPANY, ТНЕ 
CLEVELAND-CLIFFS IRON COMPANY, E.I. 
DU PONT DE NEMOURS AND COMPANY, 
ТЕСК AMERICAN INCORPORA TED, and 
MOUNTAIN СIТУ REMEDIA ТION, LLC, 

) 
) 
) 
) 
) 
) 

DECLARA TION OF ELISE S. 
FELDMAN IN SUPPORT OF 
UNOPPOSED REQUEST FOR 
ENTRY OF CONSENT DECREE 

) 
) 

Defendants. ) 
________________________________ ) 

1, Elise S. Feldman, pursuant to 28 U.S.C. § 1746, hereby swear and affirrn that the 

following is true and correct, related to the Rio Tinto Mine Site. 

1. I am а Trial Attomey at the United States Department of Justice, Environment and 

Natural Resources Division, Environmental Protection Section. Му office is located at 301 

Howard Street, San Francisco, Califomia. 1 have been а Trial Attomey for the United States 

Department of Justice since April of 1999. I am the United States' lead counsel for the above 

captioned litigation pertaining to the Rio Tinto Mine Site, located in Elko, Nevada. 

2. Оп September 27, 2012, the State ofNevada, the United States, and the Shoshone-

Paiute Tribes ofthe Duck Valley Reservation ("Tribes"), (collectively, "Plaintiffs") lodged а 

Consent Decree setting forth the terrns ofthe agreement between the State ofNevada, the United 

States, the Tribes, and Defendants Atlantic Richfield Company, Cliffs Natural Resources flk/a 
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Cleveland-Cliffs Iron Company, E.I. du Pont de Nemours and Company, Teck American 

Incorporated f/k/a Teck Cor'ninco American Inc., f/k/a Cominco American Inc., and Mountain 

City Remediation LLC, (collectively, "Settling Defendants") setting forth the agreement between 

the Plaintiffs and the Settling Defendants. 

3. The United States puЬlished notice ofthe lodging ofthis Consent Decree in the 

Federal Register at Volume 77, Number 193 (October 4, 2012) at pages 60723- 60724. 

4. The United States received one comment on the Consent Decree, an email from 

Jennifer Unekis dated November 5, 2012, 5:57pm., а true and accurate сору is attached hereto as 

Attachment А. 

Dated: _ L_/,J..--'---- -'--/'-;2._----'/_2......:. '------ Ву: ё[~~ :L&67']Curv 
Elise S. Feldman 
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From: Jennifer Unekis [mailto:j unekis@hotmail.com] 
Sent: Monday, November 05, 2012 5:57 РМ 
То: ENRD, PUBCOMMENT-EES (ENRD) 
Subject: Rio Tinto remediation Mountain City, Nevada 

То whom it may concern in regards to the remediation project at the Rio Tinto mine site outside of 

Mountain City Nevada. 

Му mother Doris Widerburg purchased the Rio Tinto mine located near Mountain City, NV 30 years ago 

with her brother Richard who had been missing from the family for many years. Не had been living on 

the property ( I believe as а caretaker) and he felt it would Ье а good investment. Although I feel he 

prayed оп her desire to keep him in contact with the family too. 

One of the questions she asked the attorney involved in the sale at the time was if the property had any 

environmental concerns and was told it did not. Whether misguided or not we will never know. 

Shortly after purchase of the property she found out that it did have environmental concerns and was 

told that she could not do mining or use the property for any other uses due to its toxicity. When I was 

was thirteen to about sixteen my family would stay at the mine from time to time and she would work 

with her brother on possiЫe uses for the property and take ore samples around the property. No work 

was done because we didn't want to contribute to the environmental concerns. During this time we 

would also work in the Diner in Mountain City. 

About 15 years ago after many years of discussion among the ЕРА and other agencies she agreed to 

contractual agreement with the prior mining companies (The Working Goup) that owned the Rio Tinto 

and were responsiЫe for it's contamination. She agreed to allow the remediation to take place and was 

also released from any contributing factors to the properties contamination. Shortly after she also agreed 

to have some B.L.M. Forestry land signed over to her. The B.L.M. did а full title search for transfer of the 

property. 

At the time she agreed to the contract for remediation she had been told that this project would take 

about two years to complete and she would Ье аЫе to have use of the land again. This did not happen. 

After many years of not being cleared to use the property and the failing of the remediation project 

another plan had been considered Ьу the mining companies .. 

Currently the "Working Group" is in the process of continuing forward with the remediation. After almost 

30 years of having land that we purchased on hold due to contamination the Working Group made us an 

offer of purchase after many months of stringing us along of 50,000 in 2011. 50,000 dollars for 250 acres 

of land that has been tied up for 30 years and is involved in а 25 million dollar remediation project 

seemed like а slap in the face. It рrоЬаЫу took more money to рау the attorney fees to соте up with the 

offer. They also offered а 1 1/2% allowance of gross of any future money that may Ье made from 

minerals. If they so strongly feel there is not value in the property why would they have included that. 

Especially since we had asked to not have it Ье а part of the agreement. 
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Doris is now 79 years old. She was 49 at the time she purchased the property. Oddly the same age I am 

today. She has very little financial support. She is attached to this property in part due to her attachment 

to the memory of her brother who died on the property and the hope that she would Ье аЫе to some 

day at least Ье аЫе to reclaim her investment in the property. She originally purchased the property 

using а divorce settlement with my father whom we suffered from years of abuse. And although it was 

not а lot of money, it at the time could have helped she and my two siЫings when we didn't have а very 

staЫe life and virtually no income. It in many ways was her dream for а new sta,rt. 

Thirty years later this property has been а drain on her emotionally and financially as well as being а 

drain on our entire family. 

She was also told that the water rights that the property had would transfer to her at the time of 

purchase. Soon after she hired someone to trace the rights апd had received copies of the claims from 

the Nevada Dept. of Water Resources that she was later told were no good. One of the possiЬie uses for 

the property that the "Working Group" along with consent of the ЕРА had suggested at опе time was а 

fresh water fish farm. Which would of course mеап the use of water. Ог if the remediation is successful 

possiЬie graziпg use. Losing the water rights also of course keeps any more еvеп small scale mining out 

of the question for the property. Whether that would Ье feasiЬie or поt. 

I personally have an emotional dis-attachment to this property. It has caused our family many years of 

battles with the previous miniпg companies, lawyers, attemptiпg to Ье helpful to the needs of the ЕРА 

апd even eпduriпg people who stole ап eпtire building for scrap from the property. Му mother has lived 

far below the poverty level for many years. With her children helpiпg as we сап. Апd the dollar amount 

that has Ьееп thrown around Ьу lawyers and the Miпing Group for the remediatioп is uпreal. She has 

Ьееп completely kept out of the loop with plans for the project and treated as though she is поt the one 

who has had her land tied up for апу use for 30 years. 

I greatly appreciate the time you have taken to read this letter. I am not sure how this letter could help 

ту mothers situation, but in lookiпg into the status of 

the remediation project today I fouпd this notice (attached). It had this address to respond to the notice. 
The drive to write this letter was due to the quotatioпs in various media posts about what а great job the 
Working Group аге doing toward their goal of completing this remediation. They have worked closely 
with the пative people in the агеа апd the ЕРА. We оп the other had have Ьееп struпg along and told lies 
for years. Lies that they wanted to work with us, that they would make us а "fair" offer оп the land апd 
lies' that after the first failed remediation that we would have use of the property. 
Aпother соnсегп is weather or поt there is value in the tailiпgs that they аге plaпniпg оп moviпg. At опе 
time my mother was told that they planned оп processing them to help рау for the remediation . We still 
have поt idea if that is or is not happeпing. 

Му mother may have been used to try to shield the miпing companies from having to рау for the 
pollutioп апd toxic waste they created оп the property. I am still not sure how they could have not 
disclosed the hazards the property had at the time of sale. Yet some how we praise the Working Group 
for their good deeds in cariпg for our enviroпment. Meanwhile my mother has paid taxes for years she 
has not use of, поt to meпtion not being аЫе to receive governmeпt finaпcial support due to it being 
coпsidered "income property". 
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I am sorry if this letter is а little confusing. I had about an hour to соте up with something to send 
before the deadline had passed. 

Thank you, 

Jen Unekis 

707 W. 4th St. 

Lawrence, KS 66044 

785-766-1469 
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

UNITED STATES OF AMERICA, STATE OF
NEVADA THROUGH ITS DEPARTMENT OF
NATURAL RESOURCES, DIVISION OF
ENVIRONMENTAL PROTECTION, A and THE
SHOSHONE-PAIUTE TRIBES OF THE DUCK
VALLEY RESERVATION,

Plaintiffs,
v.

ATLANTIC RICHFIELD COMPANY, THE
CLEVELAND-CLIFFS IRON COMPANY, E.I.
DU PONT DE NEMOURS AND COMPANY,
TECK AMERICAN INCORPORATED, and
MOUNTAIN CITY REMEDIATION, LLC,

Defendants

Civ. Action No. 3:12-cv-00524-RCJ-
WGC

[PROPOSED] ORDER TO ENTER
CONSENT DECREE

For the reasons set forth in the Plaintiffs' Unopposed Request for Entry of Consent

Decree and Memorandum in Support thereof and for good cause shown, the Consent Decree is

hereby ENTERED and shall constitute a final judgment of the Court as to the above captioned

matter pursuant to Fed. R. Civ. P. 54 and 58.

IT IS SO ORDERED:

Date HONORABLE ROBERT C. JONES
UNITED STATES DISTRICT JUDGE
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May 20, 2013
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