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1. BACKGROUND 

А. The United States of America ("United Statcs"), on behalf of the Unitcd States 
Department of Commerce, acting through the National Oceanic and Atmospheric Administration 
("NOAA"), and the United States Department ofthe lnterior ("DОГ'); New York State ("New 
York" or the "State"), acting through thc New У ork State Dcpartment of Environmental 
Conservation ("NYSDEC") and its Commissioner, Joseph Martens; and thc St. Regis Mohawk 
Tribe (the "Tribe"), (collectively, "Piaintiffs"), havc filed а Complaint in this case against 
defendants Alcoa Inc.("Alcoa") and Reynolds Mctals Со. ("Reynolds"), (collectively 
••oefendants") pursuant to Section 107 of thc Comprehensivc Environmental Responsc, 
Compensation and LiaЬility Act of 1980, as amended C'CERCLA"), 42 U.S.C. § 9607, and 
analogous state laws. 

В. The Complaint alleges that Defendants are responsiЬle or liaЬle parties under 
CERCLA and analogous state laws, for damages for injury to, destruction of, or loss of natural 
resources as defined in 42 U.S.C. § 9601(16) and costs ofnatural resourcc damage assessment 
and restoration actions that DOI, NOAA, NYSDEC and/or thc Tribe have incurred or will incur 
at or in connection with the Alcoa Sitc and Reynolds Site ( collcctively, the "Sites"), as defined 
below. 

С. This Consent Decree (thc "Decree") addresses the claims asscrted in the 
Complaint against Defendants for Natural Resourcc Damages (as defined below). 

D. NOAA; DOI; NYSDEC; and the Tribe (collectively, the "Trustees" and, 
individually, а "Trustee"), under the authority of Section 1 07( t)(2) of CERCLA, 42 U .S.C. § 
9607(t)(2), and 40 C.F.R. Part 300, servc as trustees for natural resources for the assessmcnt and 
recovery of damages for injury to, destruction of, or loss of natural rcsources under their 
trustecship. 

Е. Invcstigations conducted Ьу the United States Environmental Protection Agency 
("ЕРА"), and the Trustees havc detected hazardous substances in the sediments, soils, 
groundwater, and watcrs of the Sites, including but not limited to polycyclic aromatic 
hydrocarbons, polychlorinated Ьiphenyls ("PCBs"), volatile organic compounds ("VOCs"), total 
dibenzofurans, cyanidc and fluorides. 

F. The Trustees have engaged in natural rcsource injury studies, damage 
assessments, and restoration planning rclating to the Sites sincc 1991. In January 1991, the 
Trustees, Alcoa, Rcynolds and General Motors Corp. (nlk/a Motors Liquidation Company, or 
"МLС") entered into а funding agreement Ьу which Alcoa, Reynolds and MLC agreed to provide 
funding for the perforrnance of а natural resource assessment Ьу the Trustecs. Тhе Trustees have 
performcd а Habltat Equivalency Analysis ("НЕА") togcther with other assessment techniqucs at 
the Sites to deterrninc the costs of restoration needed to compcnsate for natural resource injury, 
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recreational fishing loss, and remcdial injury to aquatic rcsources due to releases ofhazardous 
substances from Alcoa, Reynolds and MLC's facilities. The НЕА determined that sediment, 
fish, Ьirds, amphiblans and mammals sustained ecologica\ and remedial injuries from the 
hazardous substances released from the facilities. The rccreational fishing assessment 
establishcd the type and number of fishing trips lost as а rcsult of the relcases of hazardous 
substances from the facilities. These claims are joint Ьу the Trustees. Further assessments 
determined that the release ofhazardous substances from the facilities caused loss of cultural 
uses and impaiпnent of natural resources of the Tribc. 

G. The Trustees prepared а Restoration and Compensation Deteпnination Plan and 
Environmental Assessment ("RCDP"}, which is attached to this Decree as Appendix А. 

Н. Ву signing and entering into this Decree, Defendants do not admit or endorse any 
fact and/or conclusion in the RCDP. 

1. The Trustees have dcveloped and analyzed information sufficient to support а 
settlement that is fair, reasonahle and in the puhlic intercst. 

J. Оп June 17, 2011, а sett1emcnt with МLС was entered reso1ving the Trustecs 
NRD claims as to the MLC site Jocated in Massena, Ncw У ork. In re: Motors Liquidation 
Company, et al, Case No. 09-50026 (REG) ( Bank. S.D.N.Y. June 17, 2011 ). 

К. Ву entry into this Decree, Defendants do not admit any liabllity to P1aintiffs 
arising out of the transactions or occurrences aJJcged in the Complaint. 

L. For purposes of this Decree, Dcfendants waive any requirements of CERCLA § 
IIЗ(g)(l)(B), 42 U.S.C. § 9613(g)(I)(B). 

М. Plaintiffs and Defendants agrec, and this Court Ьу entering this Decree finds, that 
this Decree has been negotiated Ьу the Parties in good faith; that settlement of this matter will 
avoid pro1onged and complicatcd litigation between the Parties; and that this Decree is fair, 
reasonahle, and in the puhlic interest. 

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED, AND DECREED: 

П. JURISDICТION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 
U.S.C. §§ 1331 and 1345,42 U.S.C. §§ 9607 and 9613(Ь), and has supplemental jurisdiction 
over the State and Tribal law c1aims. The Court has personal jurisdiction over the Defendants. 
So1e1y for the purposcs of this Decrce and thc under1ying Complaint, thc Defendants waive all 
objections and defenscs that they may have to jurisdiction of the Court or to venue in this 
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District. ТЬе Defendants shall not challenge the terms of this Decree or this Court's jurisdiction 
to enter and enforce this Decree. 

III. PARTIES BOUND 

2. This Decree is Ьiпding uроп the United States, the State, the Tribe, Defendants, 
and their successors and assigns. Any change in ownership or corporate or other legal status, 
including but поt limited to any transfer of assets or real or persoпal property, \Vill in по way alter 
the status or responsiЬilities of Defcndants under this Decree. 

3. Defendants shall providc а сору ofthis Decree to each contractor hired to 
implement any requiremeпt of this Decree and to each persoп representiпg Defendaпts with 
respect to the Sites or the requirement of this Decree, and shall condition all contracts entered 
iпto hcreunder upon performaпce of the work iп conformity with the terms of this Decree. 
Defendants and/or their coпtractors shall provide written notice of the Decree to all 
subcontractors hired to perform any portioп of any work required Ьу this Decree. Dcfendants 
shall noпetheless Ьс respoпsiЬle for ensuriпg that their contractors and subcontractors pcrform 
the work in accordance with the terms of this Decrec. With regard to the activities undertakeп 
pursuant to this Decree, each contractor апd subcoпtractor shall Ьс deemed to Ье iп а coпtractual 
rclationship with Settling Defeпdaпts withiп the mcaning ofSectioп 107(Ь)(З) ofCERCLA, 42 
U.S.C. § 9607(Ь)(З). 

4. Alcoa апd Reynolds arc joiпtly апd severally liaЬle and rcspoпsiЬlc for all 
payments апd oЬligations ofthis Decree апd the Appeпdices attached hereto. Siпce 2000, Alcoa 
has Ьееп the pareпt соmрапу of Reynolds. Iп the event of the iпsolveпcy of either Defendant or 
the failure Ьу either Defeпdaпt to implemeпt апу requiremeпt of this Decree, the remaiпiпg 
Defendaпt shall fulfill the obligations ofthe пoп-performing Defendant апd all remaining 
requiremeпts of the Decree. 

IV. DEFJNIТIONS 

5. Uпless othenvisc expressly provided, terms used iп this Decree that are defined in 
CERCLA or iп regulatioпs promulgatcd under CERCLA have the meaniпgs assigned to them iп 
CERCLA or iп such regulatioпs. Whcпever the terms listed below are used iп this Decree or iп 
any attached appendix, the following defiпitioпs will apply: 

"Alcoa Site" (alk/a Alcoa West) shall mсап а parcel ofproperty iп the Town ofMasseпa, 
St. Lawrence Couпty, New У ork, which coпsists of approximately 2, 700 acres, апd is bordered 
оп the north Ьу the St. Lawrence River, оп the cast Ьу property owned Ьу Conrail Corporatioп, 
оп the southwest Ьу the Masseпa Powcr Сапаl and оп the southeast Ьу the Grasse River. The 
Alcoa Site is generally depicted in Appendix В. 

-6-



Case 7:13-cv-00337-NAM-TWD   Document 4   Filed 07/17/13   Page 7 of 38

"Coles Crcck parcels" shall теаn the parcels gencrally depictcd in Appendix С. The total 
acreage is approxiтately 329 acrcs. It consists oftwo parcels: (1) property address 13472 SH 37, 
tax тар # lot # 14.002-l-22; and (2) property address 13566 SH 37, tax тар # lot # 14.002-l-19. 

"Consent Decree" or "Decree" shall теаn this Consent Decree and all attached 
appendices and any final approved plans required hereunder. In the event of а conflict between 
this Consent Decree and any Appendix or plan, the Consent Decree will control. 

"DARR Fund" shall mean NOAA's Daтage Assessтent and Restoration Revolving 
Fund. 

"Day'' shall mean а calendar day. In computing any period of time under this Decree, 
where the last day falls on а Saturday, Sunday, or federal holiday, the period of tiтe will run 
until the close of business of the next working day. 

"Defendants" shall тсаn Alcoa Inc. (flk/a Aluтinuт Сотраnу of America) ("Alcoa") 
and Reynolds Metals Сотраnу ("Rcynolds"). 

"Defendants' Relatcd Partics" shall теаn Defendants' former and current officers, 
directors, and eтployees, but only to the extent that the alleged liabllity ofthe officer, director, or 
стрlоуее is based on said person 's status as an officer, director, or employee of а Defendant and 
as а result of conduct within the scope of such person 's employment or authority. 

"Natural Resource" or "Natural Resources"is defincd at CERCLA § 1 О 1 ( 16), 42 U .S .С. § 
9601(16). 

"Natural Resource Damages" shall mean any damages rccoveraЫe Ьу the United States, 
thc State, or the Tribe, for injury to, destruction of, loss of, loss ofuse of, or impairment of 
Natural Resources at the Sitcs as а rcsult of а release of hazardous substances from the Alcoa Sitc 
and/or the Reynolds Site, including, but not limited to: (i) the costs of assessing such injury, 
destruction, or loss or impairment arising froт or rclating to such а rclease; (ii) the costs of 
restoration, rehabllitation, or replacement of injured or lost natural resources or of acquisition of 
equivalent resources; (iii) the costs ofplanning such restoration activities; and (iv) compensation 
for injury, destruction, loss, loss of use, or impairment of natural resources. 

"NRDAR Fund" shall mcan DOI's Natural Resource Damage Assessment and 
Restoration Fund. 

"Parties" shall теаn the United States, the State of New У ork, St. Regis Mohawk Tribe, 
Alcoa, and Reynolds. 

"Plaintiffs" shall mean thc United States, the Statc of Ncw York and the St. Regis 
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Mohawk Tribe. 

"Rcynolds Sitc" (alk/a Alcoa East) shall mean а parcel of property in the Town of 
Massena, St. Lawrence County, New У ork, which consists of approximate1y 1 ,600 acres off 
Route 37 near the Massena-Comwall Intemational Bridge and adjacent river systems. The 
Reynolds Site is generally depicted in Appendix В. 

"Sites" shall mean the Alcoa Sitc and Reynolds Site and any area in which hazardous 
substances relcased from those Sites are found. 

"State" shall mean the State ofNew York, the New York Statc Department of 
Environmental Conservation, and its Commissioner. 

"Tribe" shall mean the St. Rcgis Mohawk Tribe. 

"Trustees" shall mean the United States Department of Commerce, acting through 
NOAA, DOI, the State ofNew York, acting through NYSDEC, and the St. Regis Mohawk Tribe. 

"United States" shall mcan the United States of America, including all of its departments, 
agencies, and instrumentalitics. 

"Wilson Hill parcels" shall mean the parcels generally depicted in Appendix D. The total 
acreage is approximately 131 acres. lt consists oftwo parcels: (1) property address Wilson Hill 
Rd., tax map # lot # 8.003-2-1; and (2) property address Tay1or Rd., tax map # lot # 15.001-1-
11.11. 

V. GENERAL PROVISIONS 

6. Objectives. Thc objectives of thc Parties in entering into this Decree arc: (i) to 
contribute to the restoration, replacement, or acquisition of the equivalent of the natura1 resources 
alleged1y injured, destroyed, or lost as а result ofhazardous substance releases at and from the 
Sites; (ii) to reimburse natural resource damage assessment costs incurred Ьу the Trustees; (iii) to 
resolve Defendants' liabllity for Natural Resource Damages as provided herein; and (iv) to avoid 
potentially costly and time-consuming litigation. 

7. Compliance With ApplicaЬJe Law. АН activities undertaken Ьу Defcndants 
pursuant to this Decree shall Ье perfonncd in accordance with the requirements of all applicaЬle 
federal, state, local, and triballaws and regulations. 

8. Permits. Where permits or approvals are required, Defendants shall submit timely 
and comp1ctc applications to the appropriate permitting authority and take all other actions 
necessary to obtain all such permits or approvals. Defendants may seek relief under the 
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provisions of Section XII (Force Majeure) for any delay in the perfonnance ofthe oЫigations of 
Section IX (Recreational Fishing Restoration Projects) resulting from а failure to obtain, or а 
delay in obtaining, any fedcral or state permit or approval required for such perfonnance, 
provided that they have submitted timely and complete applications and taken all other actions 
necessary to obtain all such pennits or approvals. 

9. This Decree is not, and shall not Ье construed to Ье, а permit issued pursuant to 
any federal, state, local, or tribal1aw or regulation. 

VI. РА YMENTS ВУ DEFENDANTS 

1 О. Payments for Assessment Costs. Within 30 days after the Effective Date, 
Defendants shall рау а total of $933,950 for past government assessment costs as described 
below. 

а. Payments for Assessment Costs Incurred Ьу the United States. 

(1) Within 30 days after the Effective Date, Defendants shall рау а 
total of $785,528.50 to the United States for assessment costs incurred Ьу the United States. 
Payment shall Ье made Ьу FedWire Electronic Funds Transfer ("EFT") to the U.S. Department of 
Justice account in accordance with current ЕFТ procedures, referencing USAO File Number 
__ , and DOJ Case Number 90-11-3-558. Payment shall Ье made in accordance with 
instructions provided to the Defendants Ьу the Financial Litigation Unit of the United States 
Attorney's Office for the Northern District ofNew York following 1odging ofthe Decree. Any 
payments received Ьу the Department of Justicc after 4:00p.m. (Eastern Time) will Ье credited 
on the next business day. 

(2) 
Subparagraph 1 О.а.( 1 ): 

Of the total amount to Ье paid Ьу Defendants pursuant to this 

(а) $638,644.25 shall Ье deposited in the DOI NRDAR Fund, 
to Ье applied toward natural resource damage assessment costs incuпed Ьу DOI, including funds 
that had been paid Ьу DOI to the Tribe for such costs. 

(Ь) $146,884.25 shall Ье deposited in the NOAA DARR Fund, 
to Ье applied toward natural resource damage assessment costs incuпed Ьу Commerce. 

Ь. Payment for Assessment Costs lncurred Ьу the State. Within 30 days after 
the Effective Date, Defendants shall рауа total of$137,989.25 to the State ofNewYork for 
assessment costs incuпed Ьу the State. Payment shall Ье made Ьу E1ectronic Fund Transfer to 
the New York Office of the Attorney General account in accordance with cuпent ЕFГ proccdures 
and the instructions provided to Defendants Ьу the State following 1odging ofthe Decree. 
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с. Payment of Assessment Costs lncurrcd Ьу the Tribe. Within 30 days after 
the Effective Date, Defendants shall рау а tota1 of$1 0,432.25 to the Tribe for asscssment costs 
incurred Ьу the Tribe. Payment shall Ье made Ьу Electronic Fund Transfer to the Tribe's account 
in accordance with ЕП procedures and the instructions provided to Defendants Ьу the Tribe 
following lodging of the Decree. 

d. Payment frorn existing trust accounts. The Parties acknowledge that trust 
accounts for funding the trustees' Natural Rcsource Darnages assessmont of the Sites exist at the 
following institutions: М & Т Bank and HSBC Bank. Defendants acknowledge that the Trustees 
continue to incur assessment costs, and thc rcrnaining funds in these accounts continue to Ье used 
for assessrnent costs that Defendants agree to approve in good faith. Defendants consent to any 
request Ьу the Trustees to the trust account custodian providing for transfer of any funds 
remaining in that account as of that date to рау for assessrnent costs in а percentage to each 
Trustec as agreed to Ьу the Trustees. If requested Ьу the Trustees, Defendants shall provide 
written verification ofDefendants' consent to transfer ofthe funds from these accounts as 
described above. Payment ofTrustec assessment costs from the existing trust accounts is in 
addition to the required payment Ьу the Defcndants of $933,950 referenced abovc. 

11. Payment for Trustee-Sponsored Natura1 Resource Restoration Projccts. 

а. Payments for Joint Trustee-Sponsored Natural Resource Restoration 
Projects. Within 30 days after the Effective Date, Defendants shall рау а total of $7,279,883 for 
Joint Trustee-sponsored natural resource restoration projects. Payment shall Ье made Ьу 
FedWirc EFT to the U.S. Department of Justice account in accordance with currcnt ЕFТ 
procedures, referencing USAO File Nurnber __ , and DOJ Case Number 90-11-3-558. 
Paymcnt shall Ье rnade in accordance with instructions provided to the Defendants Ьу the 
Financial Litigation Unit ofthe United States Attorney's Office for the Northern District ofNew 
York following lodging of the Consent Dccree. Any payments received Ьу the Departrnent of 
Justice after 4:00p.m. (Eastem Timc) will Ье credited оп the next business day. The total 
arnount paid shall Ье deposited in а segregated sub-account within the NRDAR Fund ("Massena 
sub-account"), to Ье managed Ьу DOI for the joint benefit and use ofthe Trustees to рау for 
Trustec-sponsored natural resource restoration projects in accordance with Section VПI. 

Ь. Payment for Tribal Cultural Restoration projects. Within 30 days after thc 
Effective Date, Defendants shall рау а total of $8,3 87,898 to the Tribe for Tribal Cultural 
Restoration projects. Payment shall Ье made Ьу Elcctronic Fund Transfcr to the Tribe's account 
in accordance with ЕFТ procedures and thc instructions provided to Defendants Ьу the Tribc 
following 1odging of the Decree. 

12. Notice ofPayment. Upon making the payments required under Paragraphs 10 
and 11, Scttling Defendants shall send written notice to cach trustee representative at the addrcss 
noted in Paragraph 73 that payment has been made. 
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VII. LAND PURCHASE ВУ DEFENDANТS 

13. The natura1 resource injury studies conducted Ьу the Trustees, in particular the 
НЕА, detennined that the re1eascs ofhazardous substances had injured sediment, fish, Ьirds, 
amphiblans, mammals, and their habltats, and further rcsu1ted in injury to, destruction of, or loss 
of ecological services and human use scrvices provided Ьу those resources and habltats. The 
Trustees have detennined that the acquisition of and transfer of title to the State of two parcels of 
1and, the Coles Creek and Wilson Hill parcels, as depicted in Appendix С and D, together with 
the other restoration and compensation set forth herein, will provide compensation to the public 
for those injuries. 

14. Within 90 days ofthe Effective Date, or within such other time period ifmutually 
agreed Ьу Defendants and Trustees, Defendants shall transfcr title to the Co1es Creek parcels and 
the Wilson Hill parce1s, as generally depicted in Appendices С and D, to the State of New York. 

15. Defendants shall transfer these parce1s, identified in paragraphs 13 and 14, to the 
State free and clear of any liens and/or cncumbrances, except for the following encumbrances 
which the Trustees have detennined will not interferc with the intended use ofthe property
easement for the New York Te1ephone Сотраnу and public access to Taylor Road. The 
preceding obligation does not apply with respect to any liens or encumbrances that were not 
proper1y recorded as of the effectivc date of any tit1e insurance acquired Ьу Defendants with 
respect to these parcels. The Coles Creek parcels and the Wilson Hill parcels will become part of 
the Wilson Hill Wildlife Management Area. Both parcels will Ье managed Ьу the State ofNew 
York, and may Ье subject to а conservation easement and/or deed restrictions acceptaЬle to all 
the Trustees. 

16. Defendants agree that they are exc1usive1y responsiЬle for all "Closing Costs" 
related to the acquisition and transfer oftit1e to the Co1es Creek parcels and Wilson Hill parce1s. 
"Closing Costs" include all title insurance, transfer fees, attomeys fees, а boundary survey 
conducted Ьу а 1icensed surveyor, broker fees, recording costs and other costs customarily 
incurred Ьу buyers of real property in New York, such that Defendants may deliver evidence of 
recorded, clean title which meets the land acquisition requirements ofthe State ofNew York 
(subject to paragraph 15), in the name ofthe State ofNew York as Grantee, accompanied Ьуа 
boundary survey, to the State ofNew York. Closing Costs do not inc1ude the purchase price for 
each property. 

17. Ifthe purchase price for Defendants to obtain title to the Colcs Creek parccls and 
Wilson Hill parce1s is less than $1,030,300, the Dcfendants shall рау the differencc ($1 ,030,300 
minus the purchase price) into the NRDAR Fund segregated Massena sub-account for 
imp1ementation ofthe Joint Trustee Sponsorcd Natural Resourcc Restoration Projccts, pursuant 
to the procedure set out in paragraph 1l.a. Payment of this difference, if any, shall Ье madc 
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within 30 days of transfer of title to the State of New У ork. Defendants shall submit to Trustees 
land purchase documentation estaЬlishing thc purchase price and closing costs paid Ьу 
Defendants. 

VШ. TRUSTEE-SPONSORED NA TURAL RESOURCE RESTORA TION PROJECTS 

18. Management and Application of Funds. 

(а) All funds deposited in thc segregated Massena sub-account within 
the NRDAR Fund under Subparagraph ll.a. shall Ье managed Ьу DOI for the joint benefit and 
use ofthe Trustees to рау for Trustee-sponsored natural resource restoration efforts in accordance 
with this Decree and the RCDP. All such funds shall Ье applied toward the costs of restoration, 
rehaЬilitation, or replacement of injured natural rcsources, andlor acquisition of equivalent 
resources, including but not limited to any administrative costs and expenses necessary for, and 
incidental to, restoration, rehaЬilitation, rcplacement, andlor acquisition of equivalent resources 
planning, and any restoration, rehaЬilitation, rcplacement, andlor acquisition of equivalent 
resources undertaken. 

(Ь) All funds dcpositcd in Tribe's account shall Ье managed Ьу the 
Tribe to рау for Cultural Restoration projects, in accordance with the RCDP. 

19. Restoration Planning. The Trustecs prepared а RCDP descriЬing how the funds 
dedicated for natural resource rcstoration efforts under this Section will Ье used in accordance 
with 43 C.F.R. § 11.93, for restoration, rehaЬilitation, replacement, or acquisition of equivalent 
natural resources (Appendix А). 

20. Decisions rcgarding any use or cxpenditurc of funds from the segregated sub-
account that are dedicatcd for Trustee-sponsored natural resource restoration efforts under this 
Section shall Ье made Ьу unanimous agrccment of the Trustecs, acting through the Trustee 
Council, pursuant to the Memorandum ofUnderstanding signed Ьу the Trustees. Decisions 
regarding any use or expenditure of funds from the separate Tribal account for Cultural 
Restoration projects shall Ье made Ьу thc Tribc. Defendants shall not Ье entitled to dispute, in 
any forum or proceeding, any decision relating to use of funds or restoration cfforts. 

IX. RECREATIONAL FISHING RESTORA TION PROJECTS 

21. The natural resource injury studics conducted Ьу the Trustees, in particular the 
recreational fishing assessment, estaЬlished а loss of recreational fishing, which is а human use 
service provided Ьу fish, а natural resource. The recreational fishing assessment estaЬlished the 
type and number of fishing trips lost as а result of the releascs of hazardous substances from the 
faci1ities. Thc Trustees have detcnnincd that thc Rccrcational Fishing Projects ("RFPs") set forth 
herein will compensate the puЬlic for the recreational fishing injuries. 
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22. Defcndants shall submit the draft 100% design for the recreational fishing 
restoration projects to the Trustees within 90 days of the Effective Date, subject ( except as set 
forth herein) to obtaining any permits requircd as part of the final design. Тhе approved 85% 
design for the recrcational fishing restoration projects is included as Appendix F to this Decree. 
The expected elements ofthe draft 100% design arc set forth in Appendix G. The draft 100% 
design is subject to approval of the Trustees. Defendants are responsihle for all costs of 
implementation of the RFPs, including the costs of dcsign completion and construction, and the 
costs of maintaining the projects for а pcriod of twenty (20) ycars after construction is complete, 
subjcct to inspection ofthc projccts Ьу thc Trustees to ensure that such maintenance is adequate 
but excluding the Trustees' costs ofoversight and inspection ofthe RFPs. Defendants are 
responsihle for timely applying for, submitting all required documentation for, and obtaining any 
pcrmits required for implementing the RFPs. 

23. Within 60 days ofthc datc ofcompletion ofan RFP, and subject to the consent of 
any municipallandowner, Defendants shall record an easement оп the portion of each parcel of 
land that is subject to the construction and operation of the RFP that establishes the right of 
public access for purposcs of the RFP and encumbering thc parcel such that the right of puhlic 
access runs with the land, substantially in the form of Appendix Е, with New York State as the 
beneficiary/grantee. Each easement is subject to the approval of the New York State Office of 
Attomey General. Defendants shall deliver proof of such recording, with page and book 
numbers, to the Trustecs, within 30 days of recording. 

24. Subject to Paragraph 27 of this Consent Decree, Defendants shall complete the 
following projccts (morc fully described in Appendix F) within 24 months after (i) the Trustees 
approve the 100% design and (ii) Dcfcndants receive all applicahle governmental permits and 
approvals for these projects: Springs Park - River Access Improvements; Lower Raquette River -
Access lmprovements; Route 37 Bridge- River Access lmprovements; and Madrid Upper Grasse 
River - Access Improvcmcnts. 

25. Subject to Paragraph 27 ofthis Conscnt Decree, Defendants shall complete the 
Massena Centcr- River Access Improvements (more fully described in Appendix F) within 24 
months after (i) ЕРА 's issuance of а certificatc of completion of the response action selected, if 
any, for the Grasse Rivcr area and (ii) Dcfcndants' receipt of all applicahle govemment permits 
and approvals for this restoration project. However, if ЕРА does not issue а certification of 
completion ofthe rcsponse action selcctcd, ifany, for the Grasse River area within nine (9) years 
after the Effective Date of this Dccree, Defendants shall рау as compensation $620,000, plus 
Interest running from the date ninc (9) years after the Effective Date of this Decree at the rate 
specified at paragraph 34.(c)(i) ofthis Decrcc, to the NRDAR Massena sub-account in Iieu of 
performance ofthe Massena Center River Access Improvcments Project, with the funds to Ье 
used Ьу the Trustees for recreational fishing restoration projects and/or other restoration projects. 
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26. Within sixty ( 60) days following thc completion of construction of cach of the 
foregoing RFPs, Defendants shall prepare and submit to thc State а post-construction rcport. The 
post-construction report shall include thc following: ( 1) А statement signed and sealed Ьу а 
registered New York State Engineer confirming that the RFP was built in accordance with the 
plans and specifications approved Ьу the Trustees; (2) If Defendants elect to not operate or 
maintain а RFP, an executed agrcement between Defendants and an entity approved Ьу the State 
that provides for а) the ownership and/or management ofthe RFP Ьу that entity- following 
construction; Ь) free, public access to the RFP; and с) funding sufficient, in the judgment of 
Defendants and the operator/manager of the Project Site, to conduct routine maintenance 
activities and to fund repair of damage causcd Ьу storms, hurricanes, or accidents or to fund the 
purchase of casualty loss insurance policies to cover such damage for the project for twenty (20) 
years (collectively, the "Post-Construction Report"). The Trustees shall evaluate each 
Post-Construction Report and the results of any inspection they may undertakc, and if the 
Trustees agree that the construction critcria have been met, then the Statc shall issue а 
Certification of Project Completion of the particular RFP in accordance with the Decree within 
the later of 60 days after receipt of the Post-Construction Report or any joint inspection of the 
particular Project Site. If the Trustees do not agree that thc Post Construction Report is adequate, 
the Trustees will arrange а mecting with Defendants to discuss whcther additional steps need to 
Ье taken to meet the completion criteria. 

27. In the event that Defendants fail to complete construction of one or more of the 
RFPs due to а "force majeure" event ( see paragraph 41 ), Defendants shall propose for Trustee 
review and approval one or more altemative RFPs of comparaЬle value and cost, and following 
Trustee approval of such project(s), shall implement the project(s) or, in lieu ofperforming the 
project, рау the following amounts, plus lnterest at the rate specified at paragraph 34.(c)(i) ofthis 
Decree running from the date ofDefendants' notice to the Trustees oftheir inabllity to complete 
а given RFP and their election of the payment option. Thcse amounts shall Ье paid into the 
NRDAR Massena sub-account for each RFP that is not implemented, with the funds to Ье used 
Ьу the Trustees for recreational fishing restoration projects and/or other rcstoration projects. 

Lower Raquette River Access Project 
Madrid Access Project 
Massena Center Access Project 
Route 37 Bridge Access Project 
Springs Park Access Project 

$179,000 
$201,000 
$620,000 
$292,000 
$242,000 

In addition to the amount to Ье paid identified above, for any RFP not implemented Ьу the 
Defendants, Defendants shall рау to the Trustees the fair market valuc of local river-front acrcage 
that would Ье necessary to perform а comparaЬie RFP elsewhere in the area. Defendants' 
ohligation under this paragraph to рау the fair market value required to obtain altemative 
property in the area shall not exceed а cumulativc total of $250,000 for all propcrties. The 
Defendants shall also use best efforts to rccord an easement on each parcel of land associated 
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with any a1temative RFP perfoпned under this paragraph consistent with paragraph 23. Payment 
Ьу Defendants into the NRDAR Massena sub-account shall Ье within 60 days ofDefendants' 
notice to the Trustees oftheir inaЬility to comp1ete а given RFP and their e1ection ofthe payment 
option. 

Х. TRUSTEE APPROV AL OF PLANS, REPORTS, AND OTHER DELNERABLES, 
REQUIRED PURSUANT ТО ТНЕ RECREA ТIONAL FISHING RESTORA ТION 
PLAN 

28. Initia1 Submissions. 

а. After review of any p1an, report, or other deliverable that is required to Ье 
submitted for approval pursuant to this Decrcc, the Trustccs shall: ( 1) approve, in \vhole or in 
part, the submission; (2) approve the submission upon specified conditions; (3) disapprovc, in 
who1e or in part, the submission; or ( 4) any comЬination of the foregoing. 

Ь. The Trustees may modify the initia1 submission to cure deficiencies in the 
submission on1y if: (l) the Trustees deteпnine that disapproving the submission and awaiting а 
resubmission would cause substantial disruption to the work required; or (2) previous 
submission(s) have been disapproved due to materia1 defects and the deficiencies in the initia1 
submission undcr consideration indicate а bad faith 1ack of effort to submit an acceptable p1an, 
report, or deliveraЬle. 

29. Resubmissions. Upon receipt of а notice of disapproval under Paragraph 28, or if 
required Ьу а notice of approval upon specified conditions under Paragraph 28, Defendants shall, 
within thirty (30) days or such longer time as specified Ьу the Trustees in such notice, correct the 
deficiencies and resubmit the plan, report, or other deliveraЬie for approval. After review ofthe 
resubmitted p1an, report, or other deliverable, the Trustees may: (а) approve, in whole or in part, 
thc resubrnission; (Ь) approve the resubmission upon specified conditions; (с) modify the 
resubmission; (d) disapprove, in whole or in part, thc resubmission, requiring Defendants to 
correct the deficiencies; or (е) any comЬination of the foregoing. 

30. Material Defects. If an initially submittcd or resubmitted plan, report, or other 
deliveraЬie contains а material defect, and the p1an, report, or other deliverable is disapproved or 
modified Ьу the Trustees under Paragraph 28 or 29 due to such material defect, then the material 
defect shall constitute а lack of compliance for purposes of Paragraph 29. Тhе provisions of 
Section ХШ (Dispute Reso1ution) and Section XI (Stipulated Pena1ties) shall govem the accrua1 
and payment of any stipulated pena1ties regarding Defendants' submissions under this Section. 

31. Imp1ementation. Upon approval, approva1 upon conditions, or modification Ьу 
thc Trustees under Paragraph 28 (Initial Submissions) or Paragraph 29 (Resubmissions), of any 
plan, report, or other de1iveraЬie, or any portion thcrcof: (а) such p1an, report, or other 
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deliveraЬle, or portioп thereof, shall Ье iпcorporatcd iпto апd cпforceaЬle uпder this Decree; and 
(Ь) Defeпdaпts shall take апу actioп required Ьу such рlап, report, or other deliveraЬle, or portioп 
thereof, subject опlу to their right to iпvoke the Dispute Resolutioп procedures set forth in 
Scctioп XIII (Dispute Resolution) with respect to the modificatioпs or coпditioпs made Ьу the 
Trustees. The implcmeпtatioп of апу пoп-deficieпt portioп of а рlап, report, or other deliveraЬle 
submitted or resubmitted uпder Paragraph 28 or 29 shall поt relieve Defeпdaпts of any liaЬility 
for stipulated peпalties under Sectioп XI (Stipu1ated Peпa1ties). 

XI. SТIPULA TED PENALTIES 

32. Noп-Compliaпce with Assessmeпt Costs апd Trustee-Spoпsored Natural 
Resource Rcstoratioп Projects Paymeпt OЬligatioпs. 

а. Iпterest. If Defeпdaпts fail to make thc paymeпts required Ьу Paragraphs 
1 О апd Paragraphs ll.a апd ll.b Ьу the required duc date, iпterest shall Ье assessed at the rate 
specified for iпterest оп iпvestmeпts of the ЕР А Hazardous Substaпcc Superfuпd estaЬlished Ьу 
26 U.S.C. § 9507, compouпded annually оп October 1 of each year iп accordance with 42 U.S.C. 
§ 9607(а). The applicaЬle rate of iпterest is the rate iп effect at the time the iпterest accrues. The 
rate of iпterest is subject to chaпge оп October 1 of each year. Intcrest will contiпue to accrue оп 
the uпpaid Ьа1апсс through the date of paymeпt. 

Ь. Stipu1ated Peпa1ties for Noп-Compliaпcc with Assessment Costs Paymeпt 
OЬligatioпs. In additioп to the Interest required to Ье paid uпder Subparagraph 32.а., if any 
paymeпt required Ьу Paragraph 1 О is поt made wheп due, the Defeпdaпts shall a1so рау а 
stipu1ated peпalty of $1,000 per day through the datc of full paymeпt. 

с. Stipulated Peпalties for Noп-Compliaпce with Trustee-Sponsored Natura1 
Resource Rcstoratioп Projects Paymeпt OЬligatioпs. In additioп to the Iпterest required to Ье 
paid uпder Subparagraph 32.а., if апу paymeпt required Ьу Paragraph 11 is поt made wheп due, 
the Defeпdaпts shall a1so рау the followiпg through the date of full paymeпt. 

Peпalty Per Vio1atioп Per Day 
$1,000 
$3,000 

Period ofNoпcompliaпce 
1st through 30th day 
31st day апd Ьеуопd 

33. Noп-Compliance with Laпd Purchase OЬligatioпs. 

а. lf Defeпdants fail to traпsfer tit1e to New У ork State Ьу the date required 
Ьу Paragraph 15, Defeпdaпts shall рау а stipu1ated репа1tу of $1,000 per day through the date of 
parcel traпsfer. 
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Ь. IfDefendants fail to рау the amount required pursuant to Paragraph 17 Ьу 
the date required, Defendants shall рау а stipu1ated penalty of $1 ,000 per day through the date of 
payment. 

34. Non-Compliance with RFP obligations. 

а. Stipulated Penalty Amounts - projects completion required Ьу Paragraphs 
24 and 25: 

Penalty Per Violation Per Day 
$1,500 

Period of Noncompliance 
1st through 30th day 

$3,000 31st day and beyond 

Ь. Stipulated Penalty Amounts - Plans, Reports, and other DeliveraЫes 
required pursuant to Paragraphs 22, 23 and 26: 

Penalty Per Violation Per Day 
$1,000 
$2,000 

Period ofNoncompliance 
Ist through 30th day 
31st day and bcyond 

с. Failure to timely рау amount required under Paragraphs 25 and 27: 

i. Interest. If Defendants fail to make the payments required Ьу 
Paragraphs 25 andlor 27 Ьу the required due date, interest shall Ье assessed at the rate spccified 
for interest on investments ofthc ЕРА Hazardous Substance Superfund established Ьу 26 U.S.C. 
§ 9507, compounded annually on October 1 of each year in accordance with 42 U.S.C. § 9607(а). 
Тhе applicaЬle rate of interest is the rate in effect at the time the interest accrues. The rate of 
interest is subject to change on October 1 of each year. Intcrcst will continue to accruc on the 
unpaid balance through the date of payment. 

ii. Stipulated Penalties. In addition to the Interest required to Ье paid 
under the preceding Subparagraph, if any payment required Ьу Paragraphs 25 andlor 27 is not 
made when due, the Defendants shall also рау а stipulated penalty of $1 ,000 per day through the 
date of full payment. 

35. Stipulated penalties are duc and рауаЬlе within 30 days of the date of the demand 
for payment of the pena1ties Ьу а Trustee or Trustees. 

36. Penalties will accrue as provided in this Scction regardless ofwhether the 
Trustees have notificd Defendants of the violation or made а demand for payment, but the 
penalties need only Ьс paid upon demand. All penalties wi11 begin to accrue on the day after 
performance or payment is due and will continue to accruc through the date of performance or 
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payment. However, stipulated penalties shall not accrue: (а) with respect to а deficient 
submission under Section Х (Trustees Approval ofPlans, Reports, and Other DeliveraЬles), 
during the period, if any, beginning on the 31st day after Trustees receipt of such submission 
until the date that the Trustees notify Defendants of any deficiency; or (Ь) with respect to judicial 
review Ьу this Court of any dispute under Section ХП1 (Dispute Resolution), during the period, if 
any, beginning оп the 31st day after the Court's receipt of the final submission regarding the 
dispute until the date that the Court issucs а final decision regarding such dispute. Nothing in 
this Decree prevents the simultaneous accrual of separate penalties for separate violations of this 
Decree. Defendants may dispute the Trustecs' right to the penalties identified herein Ьу invoking 
the dispute resolution procedures of Section ХШ. 

37. Instructions for Stipulated Penalty Payments. 

а. All payments of stipulated penalties demanded Ьу the Trustees for 
violations ofthis Decree, except as provided in paragraphs 37.Ь., с., and d., below, shall Ье madc 
1/3 to the United States pursuant to the instructions in Paragraph IO.a.(l). 1/3 to the State 
pursuant to the instructions in Paragraph 1 О.Ь., and 1/3 to thc Tribe pursuant to the instructions in 
Paragraph 1 О.с., and shall indicate that the payments are for stipulated penalties. 

Ь. All paymcnts of stipulated penalties demanded Ьу the United States for 
violations ofParagraph 10.а. (Assessment Costs incurred Ьу the United States) shall Ье made to 
the United States pursuant to the instructions in Paragraph 1 О.а.( 1 ). and shall indicate that the 
payments are for stipulated penalties. 

с. All payments of stipulated penalties demanded Ьу the Tribe for violations 
of Paragraphs 1 О.с. (Assessment Costs incurred Ьу the Tribe) and 11. Ь. (Payment for Tribal 
Cultural Restoration projects) shall Ье madc to the Tribe pursuant to the instructions in Paragraph 
1 О.с., and shall indicate that the paymcnts arc for stipu1ated penalties. 

d. All payments of stipulated penalties demanded Ьу the State of New York 
for violations of Paragraphs 1 О.Ь. (Asscssment Costs incurred Ьу the State) shall Ье made to the 
NYSDEC pursuant to the instructions in Paragraph 1 О.Ь., and shall indicate that the payments are 
for stipulated penaltics. 

38. lf Plaintiffs bring an action to cnforcc this Decree, Defendants will reimburse 
Plaintiffs for all costs of such action, including but not limited to costs of attorney time. 

39. Nothing in this Decree shall Ье construed as prohiblting, altering, or in any way 
limiting the abllity of the Plaintiffs to scek any other remedies or sanctions availaЬle Ьу virtue of 
Defendants' violation of this Decree or of the statutes and regulations upon which it is based, 
including, but not limited to, pena1ties pursuant to Section 122(1) ofCERCLA, 42 U.S.C. § 
9622(1). provided, however, that the Plaintiffs shall not seek civil penalties pursuant to Section 
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122(1) of CERCLA for any violation for which а stipulated penalty is provided in this Decree, 
cxcept in the case of а willful violation of this Decree. 

40. Notwithstanding any other provision of this Section, Plaintiffs may, in their 
unreviewahle discretion, waive payment of any portion of the stipulated penalties that have 
accrucd pursuant to this Decree. For stipulatcd penalties accruing pursuant to Paragraph 32, the 
Plaintiff to whom payment is o\ved may, in its unrevicwahle discretion, waive payment of any 
portion ofthose stipulated pcnalties that have accrued pursuant to Paragraph 32. Payment of 
stipulated penalties does not excuse Defendants from any payment ohligation of this Decree or 
from perfonnance of any other requirement of this Decrcc. 

XII. FORCE MAJEURE 

41. "Force majeure," for purposes ofthis Decree, is defined as anyevent arising from 
causes beyond thc control of Defendants, of any entity controlled Ьу Defendants, or of 
Defendants' contractors that delays or prevents (hereinafter collectively referred to as "delay'') the 
perfonnance of any obligation under this Decrec despite Defendants' best efforts to fulfill the 
ohligation. The requircment that Defendants cxercise "best efforts to fulfill the ohligation" 
includes using best efforts to anticipate any potential force majeure and best efforts to address the 
effects of any potcntial force majeure (а) as it is occurring and (Ь) following the potential force 
majeure such that the delay and any adverse effects of the delay are minimized to the greatest 
extent possihle. "Force majeure" does not includc financial inabllity to comply with any 
obligation of this Decrcc. 

42. If any evcnt occurs or has occurrcd that may delay the perfonnance of any 
ohligation undcr this Decree for which Defendants intend or may intend to assert а claim of forcc 
rnajeure, Defendants shall notify orally the Adrninistrator Trustee (the Tribe contact), within 
three days ofwhen Defendants first knew that the event might cause а delay. Within 14 days 
thereafter, Defendants shall provide in writing to the Trustees an explanation and description of 
the reasons for thc delay; the anticipated duration ofthe delay; all actions taken or to Ье taken to 
prevent or rninirnizc the delay; а schedule for irnplcmcntation of any rneasures to Ьс taken to 
prevent or rnitigate the delay or the effect of the delay; Defendants' rationale for attributing such 
delay to а force rnajeurc; and а statcment as to whether, in the opinion of Defendants, such event 
rnay cause or contribute to an endangennent to public health or welfare, or the environrnent. 
Defendants shall include with any notice all availahle documentation supporting their clairn that 
the delay was attributahle to а force majeure. Defendants shall Ье deemed to know of any 
circurnstance of which Defendants, any entity controlled Ьу Defendants, or Defendants' 
contractors kncw or should have known. Failure to comply with the above requirements 
regarding an event shall prcclude Defendants from asserting any claim of force majeure regarding 
that event, provided, however, that if the Trustees, despite the late notice, are ahle to assess to 
their satisfaction whcthcr thc cvcnt is а force majeure under Paragraph 41 and whether 
Defendants havc cxcrcised their best efforts undcr Paragraph 41, the Trustees may, in their 
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unreviewaЬle discretion, excuse in writing Defendants' failure to submit timely notices under this 
Paragraph. 

43. Ifthe Trustees agree that the delay or anticipated delay is attributaЬle to а force 
majeure, the time for performance of the obligations under this Decree that are affected Ьу the 
force majeure will Ье extended Ьу the Trustces for such time as is necessary to complete those 
obligations. An cxtension of the time for performance of thc obligations affected Ьу the force 
majeure sha11 not, of itself, extend thc time for performance of any other oЬligation. lf the 
Trustees do not agree that the delay or anticipated delay has been or will Ье causcd Ьу а force 
majeure, the Trustccs will notify Dcfendants in writing of its decision. If the Trustees agree that 
the delay is attributaЬle to а force majeure, the Trustees will notify Defendants in writing ofthe 
length ofthe extension, ifany, for performance ofthe obligations affected bythe force majeure. 

44. lf Defendants elect to invoke the disputc resolution procedures set forth in Section 
ХШ (Dispute Resolution), they sha11 do so no later than 15 days after receipt ofthc Trustees's 
notice. In any such proceeding, Defcndants shall have the burden of demonstrating Ьу а 
preponderance of the evidence that the delay or anticipated delay has been or will Ье caused Ьу а 
force majeure, that the duration of the dclay or the extension sought was or will Ье warranted 
under the circumstances, that best cfforts were exercised to avoid and mitigate the effects ofthe 
delay, and that Defendants complied with the requirements of Paragraphs 41 and 42. lf 
Defendants carry this burden, the delay at issue shall Ье deemed not to Ье а violation Ьу 
Defendants ofthe affected oЬligations ofthis Decree. 

ХШ. DISPUTE RESOLUTION WIТH DEFENDANTS 

45. Unless otherwise expressly provided for in this Decree, the disputc resolution 
procedures of this Section shall Ье the exclusive mechanism to resolve disputes arising under or 
with respcct to this Decree. 

46. Any dispute which ariscs under or with respect to this Decrec shall in the first 
instance Ьс thc subject of informal negotiations between the Trustees and Defendants. The 
period for informal negotiations shall not exceed twenty-one (21) days from the time the dispute 
arises, unless the parties agree otherwise in writing. The dispute shall Ье considered to have 
arisen when the Trustees send Dcfcndants а written notice specifying the nature of the dispute 
and requested rclicf ( .. Notice of Dispute") or Defendants send the Trustees а written Notice of 
Dispute. 

47. а. lfthe Parties cannot resolve а dispute Ьу informal negotiations under the 
preceding Paragraph, then the position advanced Ьу the Trustees shall Ье considered Ьinding 
unless, within twenty-one (21) days after the conclusion of the informal negotiation period, 
Defendants invokc the formal dispute resolution proccdures of this Section Ьу serving оп the 
Trustees а written Statement of Position on the matter in dispute, including, but not limited to, 
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any factual data, analysis, or opinion supporting that position and any supporting documentation 
relied upon Ьу Defendants. 

Ь. Within twenty-one (21) days aftcr rcceipt ofDefendants' Statement of 
Position, the Trustees shall serve on Defendants their written Statement of Position, including, 
but not necessarily limited to, any factual data, analysis, or opinion supporting that position and 
all supporting documentation relied upon Ьу thc Trustees. 

с. An administrative record of the dispute shall Ье maintained Ьу the 
Trustees and shall contain all Statements of Position, including supporting documentation, 
submitted pursuant to this Section. 

d. Defendants and the Trustees each shall identify Formal Dispute Resolution 
Representatives who shall meet to discuss the matter in dispute at the earliest availaЬle 
opportunity and will work in good faith to resolve the matter in dispute. If the Parties fail to 
resolve the dispute within twenty-one (21) days aftcr the initial meeting ofthe Formal Dispute 
Resolution Representatives, then the position advanced Ьу the Trustees in their Statement of 
Position shall Ье considered Ьinding upon Defendants, subject to any agreements the Formal. 
Dispute Resolution Represcntatives may havc reached on one or more issues and further subject 
to Defendants' right to seekjudicial review pursuant to the following Subparagraph. In such 
event the Trustees shall within five (5) days ofthe conclusion ofthe formal dispute resolution 
process notify Defendants in writing that the formal dispute resolution process has concluded. 
Defeпdants may seekjudicial review ofthe Trustees' Statcment ofPosition (as modified Ьу any 
agreements the Formal Disputc Rcsolution Reprcsentatives may have reached) pursuant to the 
following Subparagraph. Thc Disputing Party shall bear the burden of demonstrating that its 
position complies with this Decree and better furthers the objectives of the Decree. 

е. Any matter in dispute shall Ье reviewaЬle Ьу this Court, provided that а 
motioп for judicial review of the decision is filed Ьу Defcndants with the Court and served on all 
Parties within tweпty-one (21) days ofreceipt ofthe Trustees' letter notifying Defendants ofthe 
conclusioп of the formal disputc rcsolution proccss. The motion shall includc а descriptioп of 
thc matter iп disputc, the reliefrequested and the schedule, ifany, within which the dispute must 
Ье resolved to ensure orderly implemeпtatioп ofthis Decree. The Plaintiffs may file а response 
to Defendants' motion within twenty-oпe (21) days ofreccipt ofthe motion or withiп any 
diffcrcnt timc framc that the local rules of court may provide, and Defendants may file а reply 
briefwithin five (5) days ofreceipt ofthe response or such different time that the Jocal rules of 
court may provide. 

f. The foregoing notwithstanding, thc Parties acknowledge that disputes may 
arise that require resolution оп an expedited basis. In such cases, the Parties shall agree оп an 
expedited schedule or, abscnt prompt agreemeпt, eithcr Defendaпts or the Trustecs may petition 
the Court for the imposition of an expedited schedule. 

-21-



Case 7:13-cv-00337-NAM-TWD   Document 4   Filed 07/17/13   Page 22 of 38

48. The invocation of fonnal dispute resolution procedures under this Section shall 
not extend, postpone, or affect in any way any obligation of any Party under this Decree not 
directly in dispute or contingent on issues in dispute, unless the Trustees or the Court agrees 
otherwise. Defcndants' obligation to рау stipulatcd penalties as provided in Section XI with 
respect to the matter in dispute shall continue to accrue but payment shall Ье stayed pending 
resolution of the dispute. Notwithstanding the stay of payment, the obligation to рау stipulated 
penalties shall accrue from the first day of noncompliance with any applicaЬle provision of this 
Decree, subject to agreement ofthc Parties or to the decision ofthe Court оп Defendants' 
motion. If Defendants do not prevail on а disputed issue, stipulated pcnalties shall Ье assessed 
and paid as provided in Section XII. 

XN. COVENANTS NOT ТО SUE ВУ ТНЕ PLAINТIFFS 

49. Covenant Ьу the United States. Except as spccifically provided Ьу Paragraph 52 
(General Rescrvations) and Paragraph 53 (Special Reservations Regarding Natural Resource 
Damages), the United States covenants not to sue or take administrative action against 
Defendants for Natural Resource Damages. This covenant not to sue shall take effect upon 
receipt of the Defendants' payments pursuant to Paragraphs 1 О and 11 of this Decree. This 
covenant not to sue is conditioned upon the satisfactory perfonnance Ьу Defendants of all their 
obligations under this Decree. This covenant not to sue cxtends only to Defendants and docs not 
extend to any other person; provided, however, that this covenant not to sue (and the reservations 
thereto) shall also apply to Defcndants' Related Parties. 

50. Covenant Ьу the State. Except as specifically provided Ьу Paragraph 52 (Gencral 
Reservations) and Paragraph 53 (Special Reservations Rcgarding Natural Resourcc Damages), 
the State covenants not to sue or take administrative action against Defendants for Natural 
Resource Damages. Тhis covenant not to sue shall take effect upon rcccipt ofthe Defendants' 
payments pursuant to Paragraphs 1 О and 11 of this Decrce. This covenant not to sue is 
conditioned upon the satisfactory perfonnance Ьу Defendants of all their oЬligations under this 
Decree. This covenant not to sue cxtcnds only to Dcfendants and does not extend to any other 
person; provided, however, that this covenant not to suc (and the reservations thereto) shall also 
apply to Defendants' Related Partics. 

51. Covenant Ьу the Tribe. Except as specifically provided Ьу Paragraph 52 (General 
Reservations) and Paragraph 53 (Special Reservations Regarding Natural Resource Damages), 
the Tribe covenants not to sue or take administrative action against Defendants for Natural 
Resource Damages. Тhis covenant not to sue shall take effect upon receipt ofthe Defendants' 
payments pursuant to Paragraphs 1 О and 11 of this Decree. This covenant not to sue is 
conditioned upon the satisfactory perfonnance Ьу Defendants of their oЬiigations under this 
Decree. This covenant not to suc extends only to Defendants and does not extend to any other 
person; providcd, howevcr, that this covenant not to suc (and the reservations thereto) shall also 
apply to Defendants' Related Partics. 
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XV. RESERVATION OF RIGHTS ВУ PLAINTIFFS 

52. General Reservations. The Unitcd Statcs and the State and the Tribe reserve, and 
this Decrce is without prejudice to, all rights against Defendants and with respect to all matters 
not expressly included within Paragraph 49 (Covenants Ьу the United States), Paragraph 50 
(Covcnants Ьу the State) or Paragraph 51 (Covenants Ьу the Tribe)]. Notwithstanding any other 
provisions ofthis Decree, the United States, the State and the Tribe reserve all rights against thc 
Defendants with respect to: 

а. claims based оп а failure Ьу the Defendants to meet а requirement of this 
Decree; 

Ь. liaЬility for injunctivc relief or administrative order enforcement under 
CERCLA Section 106, 42 U.S.C. § 9606; 

с. liaЬility under CERCLA Section 107(а)(4)(А), 42 U.S.C. § 9607(а)(4)(А), 
for costs of removal or remedial action incurred Ьу the United States, the State or the Tribe; 

d. liaЬility under Section 107(a)(4)(D), 42 U.S.C. § 9607(a)(4)(D), for costs 
of any health assessment or health effects study carried out under 42 U.S.C. § 9604(1); 

е. liaЬility for any other costs incurred or to Ье incurred Ьу the United States, 
the State or the Tribe that are not within the definition ofNatural Resource Damages; 

f. liabllity for damagcs for injury to, destruction of, or loss of natural 
resourccs resulting from releases or threatcned releases of hazardous substances outside of the 
Sitcs; 

g. liaЬility arising from any disposal of hazardous substances at the Sites Ьу 
Defendants after the lodging ofthis Decrcc, except where such disposal is consistent with 
govcmment approved workplan(s) or permits or is at the direction or under the oversight ofthe 
U.S. Environmental Protection Agency or the NYSDEC; and 

h. criminalliaЬility. 

53. Special Reservations Regarding Natural Resource Damages. Notwithstanding any 
other provision ofthis Decree, the Unitcd States, State and Tribe each reserves thc right to 
institute proceedings against Defendants in this action or in а new action seeking recovery of 
Natural Resource Damages if conditions are discovered or information is received relating to the 
Sitcs, not known to the Trustees at thc timc of lodging of this Decree, that, togcthcr with any 
other relevant information, indicates that therc is injury to, destruction of, or loss ofNatural 
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Resources of а typc unknown, or of а magnitude substantially grcater than was known, Ьу thc 
Trustees as of the date of lodging of this Decree. For purposes of this Paragraph, infoпnation 
and conditions known to the Trustees relating to the Sites as ofthc date oflodging ofthis Decree 
shall include only the infoпnation and conditions set forth in the NOAA, DOI, State and Tribe 
files for the Sites as of the date of lodging of this Decree. 

XVI. COVENANTS ВУ ТНЕ DEFENDANTS 

54. Covenants Ьу Defcndants. Defendants covenant not to sue and agree not to assert 
any claims or causes of action against the United States, the State or the Tribe, or their 
contractors or employees, with rcspect to Natural Resourcc Damages or this Decree, including 
but not limited to: 

а. any direct or indirect claim for reimbursement of any payment for Natural 
Resource Damages from the Hazardous Substance Superfund based on Sections 106(Ь)(2), 107, 
111, 112, or 113 ofCERCLA, 42 U.S.C. §§ 9606(Ь)(2), 9607,9611,9612, or 9613, oranyother 
provision of law; and 

Ь. any claim against the United States, thc State or the Tribe pursuant to 
Sections 107 and 113 ofCERCLA, 42 U.S.C. §§ 9607 and 9613, relating to Natural Resourcc 
Damages. 

Except as provided in Paragraph 60 (Waiver ofRes Judicata and Other Defenses), these 
covenants not to sue shall not apply in the event that the United States, the State or the Tribe 
brings а cause of action or issues an order pursuant to the reservations set forth in Paragraphs 52 
or 56, but only to the extent that Dcfcndants' claims arisc from the same damages that the United 
States, the State or the Tribc is seeking pursuant to the applicaЬle reservation. 

55. Nothing in this Consent Decree shall Ье deemcd to constitute approval or 
preauthorization of а claim within the meaning of Section 111 of CERCLA, 42 U .S.C. § 9611, or 
40 C.F.R. 300.700(d). 

56. Waiver of Ccrtain Claims Against Other Persons. Defendants agree not to assert 
any c1aims and to waive all claims or causes of action that they may have against all other 
persons for all matters relating to Natural Resource Damages, including for contribution; 
provided, however, that Defendants reserve the right to assert and pursue all c1aims, causes of 
action, and defenses relating to Natural Resource Damages against any person in the event such 
person first asserts, and for so long as such person pursues, any c\aim or cause of action against 
Defendants relating to Natural Resource Damages. Nothing in this Paragraph shall operate to 
waive or release any claim or action Ьу Defendants under any contract of insurance. Nothing in 
this Paragraph shall operate to waivc or rclease any c1aim or action Ьу thc Defendants for costs 
they incurred or will incur that are not within the definition ofNatural Resource Damages. 
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ХVП. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECТION 

57. Except as provided in Paragraph 56 (Waiver of Certain Claims Against Other 
Persons), nothing in this Decree shall Ье constmcd to create any rights in, or grant any causc of 
action to, any person not а Party to this Decree. Except as providcd in Paragraph 56 (Waiver of 
Certain Claims Against Othcr Pcrsons), each ofthe Parties expressly reserves any and all rights 
(including, but not limited to, any right to contribution), defenses, claims, demands, and causes 
of action which cach Party may have with respcct to any matter, transaction, or occurrcncc 
rclating in any way to thc Sitc against any person not а Party hereto. 

58. The Partics agrce, and Ьу entering this Decree the Court finds, that this settlement 
constitutes ajudicially approved scttlement for purposes ofSection 113(f)(2) ofCERCLA, 42 
U.S.C. § 9613(f)(2), and that each Defendant is entitlcd, as ofthe Effective Date, to protection 
from contribution actions or claims as provided Ьу Section 113(f)(2) ofCERCLA, 42 U.S.C. § 
9613(f)(2), or as may Ье otherwise provided Ьу law, for "matters addressed" in this Consent 
Decree. The "matters addressed" in this Consent Decree are Natura1 Resource Damages. The 
"mattcrs addressed" in this Consent Decree do not include those matters as to which the United 
States, the State or the Tribc havc rcscn'ed their rights under this Decree (except for claims for 
failure to comply with this Decree), in the evcnt that the United States, the State or the Tribe 
asserts rights against Defendants coming within thc scope of such reservations. 

59. Defendants agree that, with respect to any suit or claim brought against them for 
matters related to this Decree, Defendants will notify the persons identified in Section ХХП 
(Notices and Submissions) in writing within l О days of service of the complaint or claim upon it. 
In addition, Defendants shall notify the persons identified in Section ХХП (Notices and 
Submissions) within 1 О days of service or receipt of any Motion for Summary Judgment, and 
within 1 О days of receipt of any ordcr from а court setting а case for tria1, for matters rclated to 
this Decree. 

60. In any subsequent administrative or judicial proceeding initiated Ьу the United 
States, the State or the Tribe for injunctive relief, recovcry of response costs or Natural Resource 
Damages, or other relief relating to the Site, Defendants shall not assert, and may not maintain, 
any defense or claim based upon the principles of waiver, res judicata, collateral cstoppel, issue 
preclusion, claim-splitting, or other defenses bascd upon any contention that the claims raised Ьу 
thc United States, thc State or the Tribe in the subsequent proceeding were or should have been 
brought in the instant casc; provided, however, that nothing in this Paragraph affects the 
enforceabllity ofthe Covenants Not То Sue t>y the United States, the State and the Tribe set forth 
in Section XIV. 

-25-



Case 7:13-cv-00337-NAM-TWD   Document 4   Filed 07/17/13   Page 26 of 38

ХVШ. INDEMNIFICA ТION AND INSURANCE 

61. Defendants' Jndemnification of the Uпited States, State and Tribe. 

а. The Uпited States, State and Tribe do not assume апу liabllity Ьу entering 
iпto this Decree. Defeпdants shall iпdemпify, save апd hold hannless the United States, the 
State, апd the Tribe and their officials, ageпts, employees, coпtractors, subcontractors, or 
rcpreseпtatives for or from any and all claims or causes of action arisiпg from, or оп account of, 
пegligeпt or other wrongful acts or omissioпs of Defendants, their officers, directors, employees, 
ageпts, coпtractors, subcoпtractors, апd апу persons acting оп their behalf or under their control, 
in carrying out activities pursuant to this Decrce. Further, Defendants agree to рау the United 
States, the State and Tribe all costs they incur iпcluding, but not limited to, attomeys' fees and 
othcr expenses of litigation апd settlement arising from, or on accouпt of, claims made against 
the United States, the State or Tribe bascd on negligent or other wroпgful acts or omissions of 
Defeпdaпts, their officers, directors, employees, ageпts, coпtractors, subcontractors, апd any 
persoпs actiпg оп their behalf or uпder their coпtrol, iп carrying out activities pursuant to this 
Decree. Neither the Uпited Statcs, the State поr the Tribe shall Ье held out as а party to апу 
contract eпtered iпto Ьу or оп behalf of Dcfeпdaпts iп carryiпg out activities pursuaпt to this 
Decree. Neither Settliпg Defcпdaпts поr апу such contractor shall Ье coпsidered ап agcпt of the 
Uпited States, the State or the Tribe. 

Ь. The Uпited States, the State and the Tribe shall givc Defeпdants пotice of 
апу claim for \vhich the Uпited Statcs, the Statc or the Tribe plaпs to seek indemnification 
pursuant to this Paragraph 6l.a., апd shall coпsult with Defendants prior to settling such claim. 

62. Defendants covenant not to sue and agree not to assert any claims or causes of 
action against the United States, the State and the Tribe for damages or reimbursement or for 
set-off of any payments made or to Ье made to the United States, thc State or the Tribe, arising 
from or on account of any contract, agreement, or arrangement between Defendants and any 
persoп for perfonnance of work relating to the Sites, including, but not limited to, claims оп 
account of coпstruction delays. Iп addition, Defendants shall indemnify and hold harmless the 
United States, the State and the Tribe with respect to any and all claims for damages or 
reimbursement arising from or on account of any coпtract, agreement, or arrangement between 
Defeпdants and any person for performance ofwork relating to the Sites, including, but not 
limited to, claims on account of coпstructioп delays. 

63. No later than 15 days before commencing any work, Defendants shall secure, and 
shall maintain а compreheпsive commcrcial generalliabllity and automoblle liabllity insurance 
with limits of two millioп dollars ($2,000,000), comblned single limit. The Uпitcd States, the 
State апd the Tribe shall Ье named as additioпal iпsureds with respect to allliabllity arisiпg out 
of the activities performed Ьу or on behalf of Defendants pursuant to this Decree. In addition, for 
thc duration of this Decree, Defendants shall satisfy, or shall ensurc that their contractors or 
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subcontractors satisfy, all applicaЬle laws and rcgulations regarding the provision ofworker's 
compensation insurance for all persons performing the work on bchalf of Defendants in 
furtherance of this Decrce. Prior to commenccment of the work under this Decree, Defendants 
shall provide to the Unitcd States, State and Tribc ccrtificates of such insurance and а сору of 
each insurance policy. Defendants shall rcsubmit such certificates and copies of policies each 
year on the annivcrsary of the Effectivc Datc. lf Defendants demonstratc Ьу cvidence satisfactory 
to the United States, the State and the Tribc that any contractor or subcontractor maintains 
insurance equivalent to that described above, or insurance covering thc same risks but in а lesser 
amount, then, with respcct to that contractor or subcontractor, Defendants need provide only that 
portion ofthe insurance described abovc that is not maintained Ьу the contractor or 
subcontractor. 

XIX. ACCESS ТО PROPERTY 

64. If the Sites, or any other real propcrty where access is nccdcd for purposes of this 
Decree, is owned or controlled Ьу Defendants, Defendants shall, commencing оп the Effectivc 
Date, provide the United States, the State and Tribe, and their representatives, contractors, and 
subcontractors, with access at all reasonaЬle timcs to the Sites, or such other real property, to 
conduct any activity rcgarding the Decree including, but not limited to, the following activitics 
(to the extent applicaЬle under this Decrce): 

(а) Monitoring the implementation ofthe Decree requircmcnts; 
(Ь) Verifying any data or information submitted to the United States, the State 

or Tribe under this Decree; 
(с) Conducting invcstigations regarding contamination at or near the Sites; 
( d) Obtaining samplcs; 
(с) Inspecting and copying rccords, operating logs, contracts, or other 

documents maintained or generated Ьу Defcndants or their agents, relating to implementation of 
this Decree and consistent with Section ХХ (Access to Information); 

(f) Asscssing Defendants' compliance with the Decree; 

65. Notwithstanding any provision of the Decree, the United Statcs, thc State and 
Tribe retain any access authorities and rights they may have, under CERCLA and any other 
applicaЬle statute or rcgulations. 

ХХ. ACCESS ТО INFORМA ТION 

66. Defendants shall provide to the Trustees in accordance with paragraph 73, upon 
request, copies of all rccords, reports, documents, and other information (including records, 
reports, documents, and other information in elcctronic form) (hereinafter rcfeпed to as 
"Records") within their possession or control or that of their contractors or agents relating to the 
implementation of this Dccrcc, including, but not limited to, sampling, analysis, chain of custody 
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records, manifests, trucking logs, rcccipts, reports, sample traffic routing, corrcspondence, or 
other documents or infoпnation regarding any work required. Defendants shall also make 
availaЬle to the Trustees, for purposes of invcstigation, infoпnation gathering, or testimony, their 
employees, agents, or representativcs with knowledge of relevant facts concerning the 
implementation of this Decree. 

67. Business Confidential and Privileged Documents. 

а. Defendants may asscrt business confidentiality claims covering part or all 
of the Records submitted to Plaintiffs under this Consent Decree to the extent peпnitted Ьу and in 
accordance with Section 104(е)(7) ofCERCLA, 42 U.S.C. § 9604(е)(7), and 40 C.F.R. § 
2.203(Ь). Records deteпnined to Ье confidential Ьу the Trustees will Ье afforded the protection 
specified in 40 C.F.R. Part 2, Subpart В. lf по claim of confidentiality accompanies Records 
when they are submitted to the Trustees, or if the Trustees have notified Defendants that the 
Records are not confidential under the standards ofSection 104(е)(7) ofCERCLA or 40 C.F.R. 
Part 2, Subpart В, the public may Ье given access to such Records without further noticc to 
Defcndants. 

Ь. Defendants may asscrt that certain Records arc privileged under the 
attorney-client privilege or any othcr privilege recognized Ьу federallaw. IfDefendants assert 
such а privilege in lieu ofproviding Records, they shall provide Plaintiffs with the following: (1) 
the title ofthe Record; (2) the date oftl1e Rccord; (3) the name, titlc, affiliation (e.g., сотраnу or 
fiпn), and addrcss ofthe author ofthc Record; (4) the name and title of each addressce and 
recipient; (5) а description ofthe contents ofthe Record; and (6) the privilegc asserted Ьу 
Defendants. If а claim of privilege applies only to а portion of а Record, the Record shall Ье 
provided to the Trustees in redacted form to mask the privileged portion only. Defendants shall 
retain all Records that they claim to Ье privilcged until the Trustees have had а reasonaЬle 
opportunity to dispute the privilege claim and any such dispute has been resolved in the 
Defendants' favor. 

с. No Records creatcd or gencrated pursuant to thc requirements of this 
Decrcc shall Ье withheld from thc Trustccs оп the grounds that they are privileged or 
confidential. 

68. No claim of confidcntiality or privilege shall Ье madc with respect to any data, 
including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, 
chemical, or engineering data, or any other documents or infoпnation cvidcncing conditions at or 
around the Site. Defendants may redact documcnts containing'infoпnation evidencing 
conditions at or around the Site but only to remove privileged infoпnation, as referenced in 
paragraph 67, other than the data evidencing conditions at or around the Sitc. 
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XXI. RETENТION OF RECORDS 

69. Until ten years after Defendants have fully implementcd this Decree, Defendants 
shall preserve and retain all non-idcntical copies of Records (including Records in electronic 
form) now in its possession or control or that come into its posscssion or control that relate in any 
manner to its liabllity under CERCLA with respect to the Sites. In addition, Defendants must 
retain all Records that relate to the liabllity of any other person under CERCLA with respcct to 
the Sites. Defendants must also retain, and instruct its contractors and agents to preserve, for the 
same period of timc specified above all non-identical copies of the last draft or final version of 
any Records (including Records in electronic form) now in its possession or control or that come 
into its possession or control that relate in any manner to implementation of the requirements of 
this Decree, provided, however, that Defendants (and its contractors and agents) must retain, in 
addition, copies ofall data generated during the implementation ofthe requirements ofthis 
Decree and not contained in the aforementioned Records required to Ье retained. Each of thc 
above record retention requirements shall apply regardless of any corporate retention policy to 
the contrary. 

70. At thc conclusion ofthis rccord retention period, Defendants shall notify the 
Trustees at least 90 days prior to the destruction of any such Records, and, upon request Ьу the 
Trustees, Defendants shall deliver any such Records to the Trustecs. Defendants may assert that 
certain Records are privileged under the attomey-client privilege or any other privilege 
recognized Ьу federallaw. lf Defendants assert such а privilege, they shall provide Plaintiffs 
with the following: (а) the title ofthe Record; (Ь) the date ofthe Record; (с) the name, titlc, 
affiliation (e.g., company or firm), and addrcss ofthe author ofthe Record; (d) the name and title 
of cach addrcssee and recipient; (е) а description ofthe subjcct ofthe Record; and (f) the 
privilege asserted Ьу Defcndants. lf а claim of privilege applies only to а portion of а Record, thc 
Record shall Ье provided to the Trustees in redacted form to mask the privileged portion only. 
Dcfendants shall retain all Records that they claim to Ье privilcgcd until the Trustees havc had а 
reasonaЬle opportunity to dispute the privilcge claim and any such dispute has been resolved in 
the Defendants' favor. However, no Records created or generated pursuant to the requirements of 
this Decree shall Ье withheld оп the grounds that they are privileged or confidential. 

71. Each Defendant certifies individually that, to the best of its knowledge and belicf, 
after thorough inquiry, it has not altered, mutilated, discarded, dcstroyed, or otherwise disposed 
ofany Records (other than identical copies) rclating to its potentialliabllity regarding the Sites 
since the earlier of notification of potentialliabllity Ьу the United Statcs, the State or the Tribc, or 
the filing of suit against it regarding thc Site and that it has fully complied with any and all 
federal, state and tribal requests for information pursuant to Sections 104(е) and 122(е) of 
CERCLA, 42 U.S.C. §§ 9604(е) and 9622(с), and Section 3007 ofRCRA, 42 U.S.C. § 6927, and 
state law. 
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XXII. NOТICES AND SUBMISSIONS 

72. Whenever noticc is required to Ье given or а documcnt is required to Ье sent Ьу 
one Party to another under the terms of this Decree, it will Ье directed to the individuals at the 
addresses specified below, unless those individuals or thcir successors give notice of а changc to 
the other Parties in writing. Written notice as specified constitutes complete satisfaction of any 
writtcn notice requirement of the Decree for Plaintiffs and Defendants. 

As to the Unitcd States: 

Chief, Environmental Enforcement Section 
U.S. Department of Justice 
DJ #90-11-3-558 
Р.О. Вох 7611 
Washington, DC 20044-7611 

Laurie Lee 
Natural Resourccs Section 
Office of General Counsel 
NOAA 
501 W. Ocean Blvd. 
Suite 4470 
Long Beach, СА 90802 

Mark Barash 
Office ofthe Solicitor 
U.S. Departmcnt of Interior 
One Gateway Center 
Suite 612 
Newton, МА 02458-2802 

As to the State ofNew York: 

Maureen F. Lcary 
Assistant Attomey Gencral 
New York State Office of the Attorney General 
Environmental Protection Bureau 
The Capitol 
Albany, New У ork 12224-0341 

Nathaniel Н. Barbcr 
Office of Gcncral Counsel 
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New York State Department of Environmental Conservation 
14th Floor 
625 Broadway 
A1bany, New York 12233-1500 

As to the St. Regis Mohawk Tribe: 

John J. Privitera, Esq. 
McNamee, Lochncr, Titus & Williams, Р.С. 
677 Broadway, Suite 500 
A1bany, New York 12077 

Ken Jock 
Director, Environment Division 
St. Regis Mohawk Tribe 
412 State Route 37 
Akwesasne, Ncw York 13655 

General Counse1 
St. Regis Mohawk Tribe 
Community Building 
412 State Route 37 
Akwesasne, New York 13655 

As to Defendants, Alcoa and Reynolds: 

Gregory J. Pfeifer 
Alcoa Inc. 
Alcoa Corporate Center 
201 Isabella Street 
Pittsburgh, РА 15212-5858 

Kirk J. Gribben 
А1соа Inc. 
Alcoa Corporate Center 
201 Isabella Street 
Pittsburgh, РА 15212-5858 

-31-



Case 7:13-cv-00337-NAM-TWD   Document 4   Filed 07/17/13   Page 32 of 38

ХХШ. APPENDICES 

73. The following appendices arc attached to and incorporated into this Dccrcc: 

"Appendix А" is the Rcstoration and Compensation Determination Plan and 
Environmental Assessment ("RCDP"). 

"Appendix В" is а depiction ofthc Alcoa and Reynolds Sites. 
"Appendix С" is а depiction ofthe Coles Creek parcels. 
"Appendix D" is а depiction ofthc Wilson Hill parcels. 
"Appendix Е" is а draft New York Statc casement. 
"Appendix F" is the 85% Design for thc RFPs. 
"Appcndix G" lists the expected elemcnts ofthe 100% Dcsign for the RFPs. 

XXIV. EFFECТIVE DA ТЕ AND RETENТION OF JURISDICТION 

74. The effectivc date ofthis Dccrce ("Effective Date") shall Ье the datc upon which 
this Decree is entered, or а motion to enter the Dccrec is granted, whichever occurs first, as 
recorded оп the Court's docket. 

75. The Court shall retainjurisdiction to modify and enforce the terms and conditions 
of this Decree and to resolve disputes arising hcreunder as may Ье necessary or appropriate for 
the construction or execution of this Decree. 

XXV. CONSENT DECREE MODIFICATIONS 

76. Any material modification of this Decree shall Ье made Ьу agreemcnt of the 
Parties to this Decree and in writing, and shall not take effect unlcss approved Ьу the Court. Any 
non-material modification of this Decree, including any schedule extcnsions, shall Ье made Ьу 
agreement of the Parties to this Decree and in writing. Nothing in this Decree shall Ье deemed 
to alter thc Court's power to enforce, supcrvise, or approve modifications to this Decrce. 

XXVI. LODGING AND OPPORTUNIТY FOR PUBLIC COMMENT 

77. This Decree shall Ье lodged with the Court for а period ofnot less than 30 days 
for puЬiic notice and comment. Тhе United States reserves the right to withdmw or withhold its 
consent if comments regarding the Decree disclose facts or considerations which indicate that 
this Decree is inappropriate, improper, or inadequate. Defendants consent to the entryofthis 
Decree without further notice. If for any reason the Court should decline to approve this Decree 
in the form presented, or if approval and entry is subsequently vacatcd on appcal of such 
approval and entry, this agreement is voidaЬie at the sole discretion of any party and the terms of 
the agrcement may not Ье used as evidence in any litigation betwccn thc Partics. 
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XXVII. SIGNA TORIES/SERVICE 

78. The uпdcrsigned represeпtatives of thc Defeпdaпts, the Uпited Statcs, the State 
апd the Tribe each certify that he or she is fully authorized to enter iпto the terms апd conditioпs 
of this Decree апd to cxccute апd legally Ьiпd such Party to this documcnt. 

79. Dcfcпdants hereby agrees поt to oppose cпtry of this Decrec Ьу this Court or to 
challenge any provisioп ofthis Decree unless the United States has notified Defeпdaпts in 
writing that it по loпger support eпtry of the Decrcc. 

80. Dcfeпdaпts shall ideпtify, оп thc attached signature pagcs, thc паmе, address апd 
telephoпe пumber of an agent who is authorized to accept service of process Ьу mail on behalf of 
the Defendaпts with respect to all mattcrs arisiпg uпder or relatiпg to this Decrce. Defeпdaпts 
hereby agree to accept service in that maпner апd to waive the formal service requiremeпts set 
forth iп Rule 4 of the Federal Rules of Civil Procedure and апу applicaЬie local rules of this 
Court, iпcluding but поt limited to servicc of а summoпs. Defeпdaпts пееd поt file ап aпswer to 
any complaiпt iп this actioп uпless апd uпtil the Court expressly declines to eпter this Decree. 

XXVIII. FINAL JUDGMENT 

81. This Decree апd its appeпdices coпstitute the final, complete, апd exclusive 
agreemeпt апd uпderstaпdiпg amoпg the Partics with respect to the scttlcmcпt embodied iп the 
Decree. The Parties acknowledgc that there arc no representations, agreemeпts, or 
understandings relating to the settlement other than thosc cxpressly containcd in this Decree. 

82. Uроп approval and entry of this Decree Ьу the Court, this Dccree shall constitute а 
final judgmeпt bctwcen and among the United Statcs, the State and the Tribe and Defendants. 
Тhе Court finds that thcre is no reason for delay апd therefore enters this judgment as а fiпal 
judgmeпt uпder Fed. R. Civ. Р. 54 and 58. 
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OFCOUNSEL 
LAURIELEE 
Office of General Counsel for 
Natural Resources 

NOAA 
501 W. Ocean Blvd., Suite 4470 
Long Beach, СА 90802 

Assistant Attomey General 
Environment and Natural Resources Division 
U.S. Department of Justice 

~·Q~ 
ЕТЕR м. FL YNN 

Senior Attomey, NDNY Bar No. 106106 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
Р.О. Вох 7611, Ben Franklin Sta. 
Washington, DC 20044-7611 
(202) 514-4352 
peter. flvnn@usdoj .gov 

RICHARD S. НARТUNIAN 
United States Attomey for the 
Northem District of New У ork 

THOMAS SPINA 
Assistant United States Attomey 
United States Attomey's Office 
James Foley Building 
44S Broadway, Room 218 
Albany, NY 12207-2924 
(518) 431-0247 

MARКBARASH 

Office of the Solicitor 
U.S. Department oflnterior 
One Gateway Center, Suite 612 
Newton, МА 02458-2802 
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---~2 ./i.дi...З 
Date ) -. 

FOR ТНВ SТАТВ OF NВW УОRК 

А ·р, hlWt:Y: 
Asslstant Attomoy· Oral: 
Now York·State 081ае of1ho Attomey Oeneral 
EnviroDmontal Proteotion Bureau 
ThoCapitol 
AlЬany. Now York-12224-0341 
(518) 474f.7154. 
M&J.U!OD.lpry{ieв;nv.I(JX 
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FOR ТНЕ SAINT REGIS МОНА WK TRIВE 

Date 
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FOR ALCOA INC. 

~. 
Title: /,Ас с: ~~.-.cRe.J. 

Address: 7оо .S4 (J.ц ~Ау .5 r· 

Agent Authorized to Accept Service 
оп Behalf of Above-signed Party: 

s..,,t/-t. /.lOO 

к ..... о~ ,,. /Се -r"... з ?' ?IJ '2.-

Name (print): Gregory J. Pfeifer 
Counsel Title: 

Phone: 
email: . 
Address: 

(412) 553-2521 
gregory.pfeifer@alcoa.com 
201 Isabella Street 
Pittsburgh, РА 15212-5858 

-37-



Case 7:13-cv-00337-NAM-TWD   Document 4   Filed 07/17/13   Page 38 of 38

ТНЕ UNDERSIGNED РАRТУ enters into this Decree in the matter of United States of America, 
State of New York and St. Regis Mohawk Tribe v. Alcoa lnc. and Reynolds Metals Со. 

FORTHEREYNOLDSMETALSCOMPANY 

Agent Authorized to Accept Service 
on Behalf of Above-signed Party: 

Name (print): 
Title: 
Phone: 
email: 
Address: 

Gregory J. Pfeifer 
Counsel · 
(412) 553-2521 
gregory.pfeifer@alcoa.com 
201 lsabella Street 

'Pittsburgh, РА 15212-5858 
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