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such a case for trial. 

XI. PENALTIES FOR LATE AND/OR INADEQUATE PERFORMANCE 
(INCLUDING PAYMENTS) 

26. If the payment required of Sunoco by Paragraph 4 is not made by the date 

5 specified in that Paragraph, or the Work required of the Settling Defendants responsible for 

6 implementation of the Work described in Section VI of this Decree is not performed in 

7 accordance with this Decree, Sections 4.3.1.1 through 4.3.2.3 of Exhibit B hereto, or any 

8 approved work plans, unless excused by a Force Majeure in accordance with Section XII ofthis 

9 Decree, those Settling Defendants responsible for implementing the particular Work obligation, 

10 making the payment, or submitting the report in question shall be jointly and severally liable for 

11 the following amounts for, respectively, each day of delay in performance, payment, or 

12 late/deficient report: 

13 

14 
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Days of Delay 
Payment Per Day of Delay: Late Payment LatelDeficient Re{!ort 

1-14 $ 500/day $ 2000/day $ 500/day 

15-60 $ lOOO/day $ 3000/day $ 750/day 

Beyond 60 Days $ 2500/day $ 4000/day $ lOOO/day 

27. Payments due under the preceding Paragraph shall be paid by certified check and 

disbursed 50 percent to theUnited States and 50 percent to CDFG. Subject to Paragraph 29, 

below, stipulated penalties are due within thirty (30) days following receipt by a Settling 

Defendant of a written demand by Plaintiffs for payment of such stipulated penalties. Stipulated 

penalties owing to the United States shall, as directed by the United States, be paid by certified or 

cashier's check in the amount due payable to the "U.S. Department o( Justice," referencing DOJ 

No. 90-11-2-07048, and shall be delivered to the office of the United States Attorney, Northern 

District of California, Financial Litigation Unit, 450 Golden Gate Avenue, Box 36055, San 

Francisco, California 94102. Notice of such payment shall be sent to the Plaintiffs as provided in 

Section XXI of this Decree. 
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28. Stipulated penalties owing to the State of California shall be payable to the 

Department of Fish and Game and delivered to 

29. 

John A. Holland 
Office of Spill Prevention and Response 
Department offish and Game 
P.O. Box 160362 
Sacramento, California 95816-0362 

Or, ifby courier or overnight mail, to 

John A. Holland 
Office of Spill Prevention and Response 
Department ofFish and Game 
1700 K Street, Suite 250 
Sacramento, California 95814 

Except as provided in Paragraph 34 below, stipulated penalties shall begin to 

11 accrue on the day after the performance or payment is due and shall continue to accrue until 

12 performance is satisfactorily completed or payment is made. Except as provided in Paragraph 34 

13 below, penalties shall continue to accrue during any dispute resolution under Section xm of this 

14 Decree, with interest on accrued penalties payable and calculated at the rate established by the 

15 Secretary of the Treasury, pursuant to 28 U.S.c. § 1961, but need not be paid until fifteen (15) 

16 days after final resolution of the dispute, in the amount determined by such resolution. 

17 30. Nothing herein shall prevent the simultaneous accrual of separate penalties for 

18 separate violations of this Consent Decree. The payment of stipulated penalties shall not alter in 

19 any way a Settling Defendant's obligation to complete the performance of the Work required of it 

20 under this Consent Decree. In addition to the remedy provided for in Paragraph 26, if the 

21 payment required of Sunoco by Paragraph 4 of this Decree is not made by the date specified in 

22 that Paragraph, Sunoco shall be liable for, in addition to the payment specified in that Paragraph, 

23 Interest on the amount due. 

24 31. In addition to the remedies provided for in Paragraphs 26 and 30, if the payment 

25 required of Sunoco by Paragraph 4 of this Decree or the stipulated penalties provided for by this 

26 Section are not made, the defaulting Settling Defendant(s) in question shall be liable for any costs 

27 and attorneys fees incurred by Plaintiffs in enforcing the terms of this Decree. 

28 32. Payments due under this Section shall be in addition to any other remedies or 

United States and State ofCalifOI)Jia v. 
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1 sanctions that may be available to the Plaintiffs on account of a Settling Defendant's failure to 

2 comply with the tenus of this Decree. 

3 XII. FORCE MAJEURE 

4 33. "Force Majeure," for purposes of this Consent Decree, is defined as any event 

5 arising from causes beyond the control of the responsible Settling Defendants, their contractors, 

6 or any entity controlled by Settling Defendants that delays the performance of any Work 

7 obligation under this Consent Decree despite Settling Defendants' best efforts to fulfill the 

8 obligation. "Best efforts" include using best efforts to anticipate any potential force majeure 

9 event and to address the effects of any such event (a) as it is occurring and (b) after it has 

10 occurred, such that the delay is minimized to the extent reasonably possible. "Force Majeure" 

11 does not include the Settling Defendants' financial inability to perform any obligation under this 

12 Consent Decree. "Force Majeure" shall otherwise be deemed to include a delay in performance 

13 of the Work required pursuant to Section VI provided that the requirements of Paragraph 34 are 

14 addressed. 

15 34. If any event occurs or has occurred that may delay the performance of any Work 

16 obligation under this Decree, as to which a Settling Defendant intends to assert a claim of Force 

17 Majeure, the Settling Defendant shall provide notice in writing, as provided in Section XXI of 

18 this Decree (Notice), within fourteen (14) days from the time a responsible representative of the 

19 Settling Defendant first knew of, or by the exercise of due diligence should have known of, the 

20 event. Such notification shall include an explanation and description of the reasons for the delay; 

21 the anticipated duration of the delay; a description of all actions taken or to be taken to prevent or 

22 minimize the delay; a schedule for implementation of any measures to be taken to prevent or 

23 mitigate the delay or the effect of the delay; and the Settling Defendant's rationale as to why the 

24 implementation plan is adequate. Unless otherwise agreed to by the Plaintiffs, failure to comply 

25 with the above requirements shall preclude a Settling Defendant from asserting any claim of 

26 Force Majeure. 

27 35. A Settling Defendant shall have the burden of proving, by a preponderance of the 

28 evidence that the Settling Defendant gave timely Notice as required by the preceding Paragraph; 

United States and State of Cali fomi a v. 
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1 that the Settling Defendant used best efforts to prevent or minimize any delay attributable to the 

2 event; and that any period of delay was attributable to that event. Delays "attributable" to a Force 

3 Majeure include further delays resulting from the passing of construction seasons that may 

4 interfere with the implementation of any requirement following the initial Force Majeure event. 

5 36. If the Trustees agree that any delay or anticipated delay has been justified under 

6 the provisions of this Section, the Trustees shall stipulate to an extension of time for a Settling 

7 Defendant's performance of the affected requirement pursuant to the implementation plan 

8 presented with the Notice or as otherwise agreed upon. In such circumstances, the appropriate 

9 modification shall be deemed to have been made pursuant to Section XVII of this Consent Decree 

10 (Modification) and shall be deemed to have been incorporated into Sections 4.3.1.1 through 

11 4.3.2.3 of Exhibit B. In the event the affected Parties cannot agree, the matter shall be resolved in 

12 accordance with Section XIII of this Consent Decree (Dispute Resolution). The penalties 

13 provided for by Section XI shall not accrue during the period between provision of Notice 

14 pursuant to Paragraph 34 and the resolution of any dispute under Section XIII of this Decree, 

15 provided that the Notice is substantially justified. An extension of time for performance of the 

16 obligations affected by a Force Majeure event shall not, of itself, extend the time for performance 

17 of any other obligation. 

18 XIII. DISPUTE RESOLUTION 

19 37. This Section provides the exclusive mechanism for resolution of disputes arising 

20 under this Consent Decree, subject to the provisions of Section XVII of this Decree 

21 (Modification). However, except as otherwise provided in Section XII, such procedures shall not 

22 apply to actions by the Plaintiffs to enforce obligations of a Settling Defendant that have not been 

23 disputed in accordance with this Section. 

24 38. Any dispute shall be, in the first instance, the subj ect of informal negotiations 

25 between the Plaintiffs and the Settling Defendant(s) invoking Dispute Resolution. Such period of 

26 informal negotiations shall not extend beyond twenty (20) days after date that notice of a dispute 

27 is given by a Settling Defendant, unless otherwise agreed to in writing by the Plaintiffs. 

28 39. If informal negotiations do not result in resolution of the dispute, then the 

United States and State of California v. 
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1 Plaintiffs' position shall prevail, unless the Settling Defendant exercises its right to petition the 

2 Court in accordance with this Section. The Settling Defendant may petition the Court within 

3 thirty (30) calendar days of the end of the informal negotiations period for resolution ofthe 

4 dispute. The petition shall set forth the nature of the dispute and a proposal for its resolution. 

5 Further briefing and argument on the petition will comply with the requirements of the Local 

6 Rules for the Northern District of California, subject to such modifications as may be sought from 

7 the Court. 

8 40. In all disputes under this Section, the Settling Defendant(s) shall bear the burden 

9 of proof/persuasion. 

10 41. Except as otherwise provided in Section XII, the invocation of dispute resolution 

11 under this Section shall not extend, postpone, or affect in any way any obligation of a Settling 

12 Defendant under this Consent Decree, not directly in dispute, unless the Plaintiffs or the Court 

13 agrees otherwise. 

14 XIV. RETENTION OF RECORDS 

15 42. Until three years after completion of the Work required by this Decree, each 

16 Settling Defendant shall preserve and retain all records and documents now in its possession or 

17 control or that come into its possession or control, that relate to the identification, nature, and 

18 quantity of mercury in the Guadalupe River Watershed, the nature and extent of alleged releases 

19 of Hazardous Substances from the Guadalupe River Watershed, or the pathway of any alleged 

20 release of any mercury to or from the Guadalupe River Watershed. This obligation does not 

21 apply to records or documents previously exchanged between the Settling Defendants and the 

22 Plaintiffs prior to the Date of Lodging of this Decree. Within ninety (90) days of the conclusion 

23 of this document-retention period, upon request by either Plaintiff, the Settling Defendants shall 

24 produce or make available for inspection any non-privileged records or documents at a mutually 

25 convenient time and place, before destroying any such records or documents. 

26 43. In addition to the opportunity to obtain documents at the conclusion of the 

27 document-retention period set forth in the preceding Paragraph, either Plaintiff may request, at 

28 any time during th~ document-retention period] that a Settling Defendant make available for 

United States and State of Cali fomi a v. 
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1 inspection or, at the Settling Defendant's option, produce, any non-privileged documents retained 

2 pursuant to the preceding Paragraph. The Settling Defendant receiving such request shall 

3 produce or make available for inspection non-privileged documents at a mutually convenient time 

4 and place after such request is made. 

5 44. With respect to the obligation to retain, produce, or make available records as set 

6 forth in this Section, the Settling Defendants may assert that certain documents or records are 

7 privileged under the attorney/client privilege or any other privilege recognized under applicable 

8 law. If any Settling Defendant asserts any such privilege, it shall provide the Plaintiffs with the 

9 following information relating to any documents or records that are requested and withheld as 

10 privileged: (1) title of document or record; (2) date of document or record; (3) name and position 

11 of the author of the document or record; (4) description of the subject of the document or record; 

12 and (5) the specific basis for the privilege asserted. The privilege log relating to the subject 

13 documents must be produced to the Plaintiffs at a mutually convenient time and place after 

14 Plaintiffs request the documents that are withheld. Settling Defendants shall retain the documents 

15 that are withheld as privileged, until any privilege disputes relating to those documents are 

16 resolved. However, no final documents, reports created, or data generated pursuant to the 

17 requirements of this Consent Decree shall be withheld on grounds of privilege. 

18 45. This Section in no way affects or limits any obligation of the Settling Defendants 

19 to retain records under any other administrative or judicial order or agreement, whether such 

20 order or agreement is currently extant or created in the future. Further, this Section in no way 

21 affects or limits any obligation of the Settling Defendants to retain records under any other 

22 judicial, statutory, or common law doctrine that would otherwise require retention of records, nor 

23 does this Paragraph limit the information-gathering authorities of the Plaintiffs under any 

24 applicable federal or state laws or regulations. 

25 46. Each Settling Defendant hereby certifies individually that, to the best of its 

26 knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed, 

27 or otherwise disposed of any records, documents, or other information (other than identical 

28 copies) relating to its potential liability regarding Natural Resource Damages with respect to the 

United States and State of Cali fomi a v. 
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1 Guadalupe River Watershed since notification of potential liability by the Plaintiffs and that it has 

2 fully complied with any and all of Plaintiffs' prior requests for information with respect to this 

3 site, pursuant to Section 104(e) ofCERCLA, 42 U.S.C. § 9604(e), or other applicable federal or 

4 state laws or regulations. 

5 XV. CERTIFICATE AND SIGNATURE 

6 47. Each Defendant certifies by affixing its signature to this Decree that the Work that 

7 it has agreed to perform under the Decree is not an activity that it is legally obligated to perform 

8 by any other permit, lawsuit, administrative proceeding, or other process. The certification 

9 provided by the preceding sentence shall not be deemed to be invalid where Work performed 

10 pursuant to this Decree complements obligations undertaken pursuant to other permits, lawsuits, 

11 administrative proceedings, the TMDL, or Other Processes, including by more precisely 

12 specifying the time, place, and/or manner of performance, or by requiring the perfonnance of 

13 Work that is only encouraged or contemplated, but not legally guaranteed, by another agreement. 

14 48. The undersigned representatives of each Settling Defendant certifies that he or she 

15 is fully authorized to enter into the terms and conditions of this Decree and to legally execute and 

16 bind that party to this Decree. 

17 49. This Consent Decree may be signed in counterparts, and such counterpart 

18 signature pages shall be given full force and effect. 

19 XVI. ENTIRE AGREEMENT 

20 50. This Consent Decree and Sections 4.3.1.1. through 4.3.2.3 of Exhibit B constitute 

21 the final, complete, and exclusive agreement and understanding between the Trustees and the 

22 Settling Defendants with respect to the settlement embodied in the Decree and supersede all prior 

23 agreements and understandings, whether oral or written. Other than Exhibit B, which is attached 

24 to and incorporated in this Decree, no other document, nor any representation, inducement, 

25 agreement, understanding, or promise, constitutes any part of this Decree or the settlement it 

26 represents, nor shall it be used in construing the terms of this Decree. 

27 XVII. MODIFICATION 

28 51. The terms of this Consent Decree may be modified only by a subsequent written 

United States and State of Cali fomi a v. 
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1 agreement signed by all the Parties or as ordered by the Court upon the noticed motion of any 

2 Party. The terms and schedules contained in Sections 4.3.1.1 through 4.3.2.3 of Exhibit B of this 

3 Decree may be modified upon written agreement ofthe affected Parties without Court approval. 

4 Where any other modification constitutes a material change to any term of this Decree, it shall be 

5 effective only upon approval by the Court. 

6 XVIII. TERMINATION 

7 52. This Consent Decree shall terminate as to each Settling Defendant upon granting 

8 of a motion duly filed by that Settling Defendant, demonstrating that such Settling Defendant has, 

9 as applicable, paid the amount required by Section V of this Decree, performed the Work required 

10 by Section VI of this Decree, and paid any outstanding stipulated penalties under Section XI of 

11 this Decree, except that the provisions and effect of Sections VII, VIII, IX, X, XIV; the County's 

12 obligation to monitor and maintain the consolidated and encapsulated materials, in accordance 

13 with Sections 4.3.1.1 and 4.3.1.2 of Exhibit B; and MROSD's obligation, set forth in Paragraph 

14 10, to maintain Ravenswood Marsh, in perpetuity, as open space and habitat for the Clapper Rail 

15 shall survive termination of the Decree. 

16 XIX. PUBLIC COMMENT 

17 53. The Trustees have preliminarily determined that the Work to be performed and the 

18 payments to be made pursuant to this Decree constitute appropriate action to protect and restore 

19 the natural resources damaged as alleged in the Complaint and satisfy the requiretnents of Section 

20 1220)(2) ofCERCLA, 42 U.S.C. § 9622(j)(2), with respect to each Settling Defendant. 

21 54. The Parties acknowledge that this Consent Decree and the draft restoration plan set 

22 forth in Exhibit B to this Decree will be subject to a public comment period of not less than thirty 

23 (30) days, as provided by 43 C.F.R. § 11.81. Consequently, entry of the Decree after lodging 

24 shall be deferred to allow the time necessary for the United States and the State to obtain and 

25 evaluate public comment on this Decree and on Exhibit B hereto. The United States and the State 

26 of California reserve the right to withdraw their consent to this Decree if comments received 

27 disclose facts or considerations that show that this Decree or the draft restoration plan is 

28 inappropriate, improper, or inadequate. The Settling Defendants consent to the entry of this 

United States and State of California v. 
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1 Decree by the Court without further notice. The Settling Defendants further agree not to oppose 

2 entry of this Consent Decree by the Court or to challenge any provision of the Decree, unless 

3 either the United States or CDFG has notified Settling Defendants in writing that it no longer 

4 supports entry of the Decree. 

5 55. In the event that there is no Date of Final Approval of this Decree, this Decree and 

6 the settlement embodied herein is voidable at the discretion of any Party, and the terms hereof 

7 may not be used as evidence in any litigation or other proceeding. 

8 XX. RETENTION OF JURISDICTION 

9 56. The Court shall retain jurisdiction of this case until termination of this Consent 

10 Decree, for the purpose of enabling any of the Parties to apply to the Court for such further order, 

11 direction, or relief as may be necessary or appropriate for the construction or modification of this 

12 Consent Decree, or to effectuate or enforce compliance with its terms, or to resolve disputes in 

13 accordance with Section XIII of this Decree (Dispute Resolution). 

14 XXI. NOTICE 

15 
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23 

24 

25 

26 

27 

28 

57. Any notice required hereunder shall be in writing and shall be delivered by hand, 

facsimile or overnight mail as follows: 

As to the United States: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
DOl Case #90-11-2-07048 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 

and 

David B. Glazer 
United States Department of Justice 
301 Howard Street, Suite 1050 
San Francisco, California 94105 
Tel.: (415) 744-6477 
Fax: (415) 744-6476 

United States and State of Cali fomi a v. 
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Charles McKinley, Esq. 
Office of the Solicitor 
U.S. Department of the Interior 
1111 Jackson Street, Suite 735 
Oakland, California 94607 
Tel: (510) 817-1461 
Fax: (510) 419-0143 

As to State of California: 

John A. Holland 
Office of Spill Prevention and Response 
Department ofFish and Game 
P.O. Box 160362 
Sacramento, California 95816-0362 
Tel: (916)445-3153 
Fax: (916) 324-5662 

Or, ifby courier or overnight mail, to 

John A. Holland 
Office of Spill Prevention and Response 
Department ofFish and Game 
1700 K Street, Suite 250 
Sacramento, California 95814 

As to Settling Defendants: 

As to the County of Santa Clara: 

Lisa Killough 
Director Parks and Recreation Department 
County of Santa Clara 
298 Garden Hill Drive 
Los Gatos, California 59030 
Tel: (408) 355-2200 
Fax: (408) 355-2290 

and 

Kathryn A. Berry 
Office of County Counsel 
County of Santa Clara 
70 W. Hedding St., 9th Floor 
San Jose, California 95110 
Tel: (408) 299-5900 
Fax: (408) 292-7240 

As to the Santa Clara Valley Water District: 

Stan Williams 
CEO 
Santa Clara Valley Water District 
5750 Almaden Expressway 
San Jose, California 95118-3686 

United States and State of California v. 
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Fax (408) 266-0271 

Debra Cauble 
District Counsel 

and 

Santa Clara Valley Water District 
5750 Almaden Expressway 
San Jose, California 95118-3686 
Fax (408) 445-1435 

and 

Robert Falk 
Morrison & Foerster LLP 
425 Market Street 
San Francisco, California 94105 
Fax (415) 268-7522 

As to Guadalupe Rubbish Disposal Company, 
Inc.: 

General Counsel's Office - Western Group 
Attention: Andrew M. Kenefick 
Waste Management 
7025 N. Scottsdale Road, Suite 200 
Scottsdale, Arizona 85253 

As to Buckhorn, Inc.: 

Kevin C. O'Neil 
Assistant Secretary 
Buckhorn, Inc. 
1293 South Main Street 
Akron, OR 44301 
Tel: (330) 253-5592 
Fax: (330) 761-6166 

David D. Cooke 

and 

Allen Matkins Leck Gamble & Mallory LLP 
Three Embarcadero Center, 12th Floor 
San Francisco, California 94111 
Tel: (415) 837-1515 
Fax: (415) 837-1516 

As to Myers Industries Inc.: 

Kevin C. O'Neil 
General Counsel 

United States and State of California v. 
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Myers Industries, Inc. 
1293 South Main Street 
Akron, Ohio 44301 
Tel: (330) 253-5592 
Fax: (330) 761-6166 

and 

David D. Cooke 
Allen Matkins Leck Gamble & Mallory LLP 
Three Embarcadero Center, 12th Floor 
San Francisco, California 94111 
Tel: (415) 837-1515 
Fax: (415) 837-1516 

As to the Midpeninsula Regional Open Space 
District: 

Attention: General Counsel 
330 Distel Circle 
Los Altos, California 94022-1404 

As to the City of San Jose: 

Richard Doyle 
City Attorney 
City of San Jose 
151 W. Mission Street 
San Jose, California 95110 
Tel: (408) 277-4450 

and 

Mollie Dent 
Senior Deputy City Attorney 
San Jose City Attorney's Office 
151 W . Mission Street 
San Jose, California 95110 
Tel: (408) 277-2405 

As to Sunoco, Inc.: 

Thomas J. Haines 
Senior Counsel 
Sunoco, Inc. 
Law Department 
1801 Market Street 
Philadelphia, Pennsylvania 19103 
Tel: (215) 977-6273 
Fax: (215) 977-6878 

United States and State of California v. 
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1 58. Each Party to this Decree may change the person(s) it has designated to receive 

2 notice for that Party, or the addresses for such notice, by filing a written notice of such change 

3 with the Court and serving said notice on each of the other Parties to this Decree. 

4 59. Each Settling Defendant hereby agrees to accept service of process by mail with 

5 respect to all matters arising under or relating to this Consent Decree and to waive the formal 

6 service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any 

7 applicable Local Rules of this Court including, but not limited to, service of a summons. 

8 XXII. JUDGMENT 

9 60. Upon approval and entry of this Consent Decree by the Court, this Consent Decree 

10 shall constitute a final judgment between the Plaintiffs and the Settling Defendants. The Court 

11 finds that there is no just reason for delay and therefore enters this judgment as a final judgment 

12 under Fed. R. Civ. P. 54 and 58. 

13 IT IS SO ORDERED 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: _1--,1 11-_,_&; ....... 6'-0_s-___ _ 

United States and State of California v. 
County of Santa Clara, et aI., No. CV 30 

Q~tI.~ 
mAtJ.I$ 7AdTt= 

UNITED STATES 'JilSTFJER' JUDGE 
NORTHERN DISTRICT OF CALIFORNIA 
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1 FOR THE UNITED STATES OF AMERICA: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United States, et al. v. 
County of Santa Clara, et al., subject to the public notice and comment requirements of 

3 Section XIX of this Consent Decree 

4 

5 

6 

7 

8 

9 

Dated: fC1~ 25,2005 

10 

11 

12 

13 

14 

15 

16 

17 

Dated: r AJ , J 

18 OF COUNSEL 

19 CHARLES C. McKINLEY, ESQ. 
Assistant Field Solicitor 

20 U.S. Department of the Interior 
1111 Jackson Street 

21 Oakland, California 94607 

22 

23 

24 

25 

26 

27 

28 

United States and State of California v. 
County of Santa Clara, et al., No. CV 

,2005 ( D ~:-7m::=" :-:;' B~.=;'~:b-, ""'~-=Z=ER=----¥-~--I---~ural Resources Secti 
Environment and Natur 
United States Departmen of Justice 
301 Howard Street, Suite 1050 
San Francisco, California 94105 
Telephone: (415) 744-6491 
Facsimile: (415) 744-6476 
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FOR THE CALIFORNIA DEPARTMENT OF FISH AND GAME 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United States, et al. v. 
County of Santa Clara, et af., subject to the public notice and comment requirements of 

3 Section XIX of this Consent Decree: 

4 

5 

6 

7 

8 

9 

10 

11 
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13 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated~),N'U:< \.6 

BILL LOCKYER, Attorney General 
of the State of California 

GAVIN G. McCABE, 
Deputy Attorney General 

~~JU YANRODDRICK 
Director 
California Department ofFish and Game 

By: ~2 ?vfcJ& 
GAVIN G. McCABE 

Attorneys for Plaintiff California Department of Fish and Game 

United States and State of California v. 
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1 FOR THE CALIFORNIA STATE LANDS COMMISSION 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United States, et al. v. 
County of Santa Clara, et al., subject to the public notice and comment requirements of 

3 Section XIX of this Consent Decree: 
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Dated: --=--..,bf---(--iL_ 
I 

12 BILL LOCKYER, Attorney General 
of the State of California 

13 GAVIN G. McCABE, 
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Deputy Attorney General 

By: ~;;JJ. thC~~ 
GAVIN G. McCABE 

Attorneys for Plaintiff California State Lands Commission 

United States and State of California v. 
County of Santa Clara, et aI., No. CV 33 Consent Decree 
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1 FOR THE CALIFORNIA DEPARTMENT OF TRANSPORTATION 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United States, et al. v. 
County of Santa Clara, et al., subject to the public notice and comment requirements of 

3 Section XIX of this Consent Decree: 
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United States and State of California v. 
CQunty of Santa Clara, et aI., No. CV 

,2004 
GARY R. INTERS 
Chief 
Division of Environmental Analysis 
California Department of Transportation 

34 Consent Decree 
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FOR SETTLING DEFENDANTS: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United Stated, et ai. v. 

3 

4 

5 

6 

7 

8 

County of Santa Clara, et ai.: 

Dated: 5/1l/05 
NAME 

/.,/ ./ Title: ~C~E~O:.....-. _________ _ 
~~ Address: 5750 Almaden Expressway 

illiams San Jose CA 95118-3614 
Clara Valley' Water District 

9 Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

10 

11 Agent Authorized to Accept Service on Behalf of Above-Signed Party: 
Name (print): Debra Cauble 

12 Title: District Counsel 
Address: Santa Clara Valley Water District 

13 5750 Almaden Expressway 
San Jose, California 95118-3686 

14 Ph. Number: (408) 265-2600 
--~~---------------------------------------------
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United States and State of Cali fomi a v. 
County of Santa Clara, et aI., No. CV 

35 Consent Decree 
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1 FOR SETTLING DEFENDANTS: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United Stated, et al. v. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

County of Santa Clara, et al.: 

Dated: __ M_AY_2_A.-..:Z_OO:....-5 __ _ 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 
Name (print): Ann Miller Ravel 
Title: County Counsel 
Address: 70 West Hedding S:,-t-.,"""9""'lh-=F::'"10-o-r===============-________ _ 

San Jose, CA 95110 __________________ _ 

Ph. Number: _(408) 299-5900 __________________ _ 

United States and State of California v. 
County of Santa Clara, et aI., No. CV 

35 Consent Decree 
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1 FOR SETTLING DEFENDANTS: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United Stated, et al. v. 
County of Santa Clara, et at.: 

3 

4 

5 

6 

7 

8 

9 

Dated: 0'/ tZ~ 
CITY OFSAN JO E 

,2005 
George Rio 
Assistant City Attorney 
City of San Jose 
151 W. Mission Street 
San Jose, Ca. 95110 
(408) 277-4454 

10 

11 

Ag~nt Authorized to Accept Service on Behalf of Above-Signed Party: 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 
12 Richard Doyle 

City Attorney 
13 City of San Jose 

151 W. Mission Street 
14 San Jose, California 95110 
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Ph. Number: (408) 277-4450 

United States and State of Cali fomi a v. 
County of Santa Clara, et a\., No. CV 35 Consent Decree 
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1 FOR SETTLING DEFENDANTS: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United Stated. et al. v. 

3 

4 

5 

6 

7 

8 

County of Santa Clara, et al.: 

Dated: NAn"" :e t P ,201M5 

330 Distel circle, 
IDs Altos CA 94022 

9 Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

10 

11 Agent Authorized to Accept Service on Behalf of Above-Signed Party: 
Name (print): Sally 'Ihielfoldt 

12 Title: District Clerk 
Address: 330 Distel Circle 

13 IDs Altos CA 94022 

open 

14 Ph.Number:-J(=6=50~)~6=9l~-~1=2=00~ ____________________________________ _ 
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United States and State of California v. 
County of Santa Clara, et aI., No. CV 

35 Consent Decree 
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FOR SETTLING DEFENDANTS: 

WE HEREBY CONSENT to the entry of the Consent Decree in United Stated, et al. v. 
County of Santa Clara, et al.: 

5. 
,2001 

Title: Senlo/? CQuNseL 
Address: Tgg~~:,seT L~~Feat 

BlILAdelphlA PA 1910.3 

9 Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 
Name (print): SAme As; Above 
Title: Addre-s-s:------------------------------------------------------

Ph. Number: _~(~-d.~1u..5y..)-'j-l-7-'--1.7'----.lIi'o!J.d.""--L7"'_3'---------_____ _ 

United States and State ofCaJifomia v. 
County of Santa Clara, et aI., No. CV 

35 Consent Decree 
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FOR SETTLING DEFENDANTS: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United Stated, et at. v. 

3 

4 

5 

6 

7 

8 

County of Santa Clara, et at.: 

Dated: Fe.-~~ t 
NAME 

DtA.Nle... C. \..;JQoc.U-

.20~ B ,--L~ 
Title: f\...e..~\J.LwI-;-~ 
Address: CL.::C b-~ sb.' 3C 

9 Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Ph. Number: __ ~2D~~bo.!---,2!cH~oL..L_-..!>:3~c:;,=-::\}",-"2-~ ___________ _ 

United States and State of California v. 
County of Santa Clara, et al., No. CV 

35 Consent Decree 
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1 FOR SETTLING DEFENDANTS: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United States, et al. v. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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20 

21 

22 

23 
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28 

County of Santa Clara, et af.: 

Dated: June 3 ,2005 MYERS INDUSTRIES, INC. 

by: ~C.O·~ 
Title: Vice President and General Cou sel 
Address:1293 South Main Street 

Akron,OH 44301 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Name (print): _Kf:>.ie~YlI..iu.n.L...J.Cu.._Ol.L..J'N.l.Se<..,ji..."l __________________ _ 
Title: ___ -,VUi.i:,c.e,e_Pr...Tue::.tS;uiUJdLJ;:e.unJ...t ...... awn.udL..lOGu;;eJ..lnJ;i.er.I.Jag..l.a.....JoCo<J,ol.\lu~nu;;!s.ii.e .. 1 _________ _ 
Address: __ .A..lb.2z,93~S2.J.~M;ga-=in~S~t:;.;!ro..!;e~e;;t ________________ _ 

Akron. OR 44301 

Ph. Number: (330) 253-5592 

-AND-

David D. Cooke 
Allen Matkins Leck Gamble & Mallory LLP 
Three Embarcadero Center, 12th Floor 
San Francisco, CA 94111 
(415) 837-1515 

United States and State of California v. 
County of Santa Clara, et a1., No. CV 

36 Consent Decree 
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FOR SETTLING DEFENDANTS: 

2 WE HEREBY CONSENT to the entry of the Consent Decree in United States, et al. v. 

3 

4 

5 

6 

7 

8 

9 

10 

II 

County of Santa Clara, et al.: 

Dated: June 3 ,2005 BUCKHORN, INC. 

by: ~C.CJ·W 
Title: ABsis tant Secretary 
Address:1293 South Main Street 

Akron,OH 44301 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 

Agent Authorized to Accept Service on Behalf of Above-Signed Party: 
12 Name (print): -=-K:..::e..;..v;::;;in;;:....;C~ • ..-.::..07' N:,;...e;;..:i=l:--________________ _ 

Title: Assistant Secretary 
13 Address: 1293 S. Main Street 
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27 

28 

Akron. PH 44301 

Ph. Number: (330) 253-5592 

-AND-

David D. Cooke 
Allen Matkins Leek Gamble & Mallory LLP 
Three Embarcadero Center, 12th Floor 
San Francisco, CA 94111 
(415) 837-1515 

United States and State of California v. 
County of Santa Clara, et aI., No. CV 

35 Consent Decree 
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Exhibit A 
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~ Case !t~~-cv-O~~VT. DOG.u~pt 32-2 QFilecl.;1~005 Pi9A.2 of 3
d ~ Cnll~ornl~eglonal water uall~ontrol .l1oar 

'W ., San Francisco Bay Region 
Terry Tilmmillal 

SeuellJry lor 
EllvirOIl_tal 

Prore<:tloll 

1 anu.ary 9, 2004 

Gavin Cr. McCabe 
Deputy A..ttomey General 
State of California 
Department of Justice 
455 Golden Gate Avenue 
Suite 1100 

131' Clay Sneet. SlIile 1-«10. Oa]chlJld. California 946 n 
(510) 622·2300' Pax (SIO) 622-2460 

hftl):lfwww.!lIII.eb.clI.guv/rwqc:b2 

San Fralcisco, California 94102 

Dear M~. McCabe: 

ArDolci Scb\WatUlI~" 
Golot:r1'Wr 

As yOll 'mow, the San Francisco Bay Regional Water Quality Control Board ("Water Board") is a 
designa, ed Natural Resource Trustee for natural resources within its purview for purposes of 
Section l07(f)(2)(B) of the Comprehensive Environmental Response, Compensation, and 
Liabilit: r Act of 1990 (,'CERCLA',), as amended, and is entitled to recover natural resource 
damage restoration or replacement costs under Section 31l(f)(3) of the Clean Water Act 
("CWA,).I 

We understand from the California Depar1ment of Fish and Game ("DFG'') that you have 
inquired as to whether the Water Board will pursue a Natural Resources Damages action for 
Natural Resources Damages caused by discharges of mercury in the Guadalupe River watershed. 
We fur:her understand that DFG and the U.S. Department of Interior are pursuing Natural 
Resour( e Damages claims for those natural resources that are within their purview against the 
County of Santa Clara, Myers Industries, Inc., Buckhorn, Inc. (an Ohio Corporation), the 
Guadalupe Rubbish Disposal Company, Inc., the City of San Jose, the Mid-Peninsula Open 
Space District, and the Santa Clara Valley Water District (collectively, the "Potentially 
Respon;ible Parties" or "PRPs'j, and that a settlement of such action wit.'1 the PRPs is imminent. 

The W,ter Board is aware of the mercury problem in the Guadalupe watershed and its impact to 
waters of the State, and has made it a top priority to address this problem. The Board's current 
strategy is to address the mercury problem through the adoption of Total Daily Maximum Loads 
("TMD Ls") and implementation actions, including but not limited to requiring cleanup and 
remOV3: actions-illd pennit requirements, and through such other available remedies available to 

l Collectively these statutory authorities give rise to particular types of claims for "natural 
resoUl'C(!S damages." To avoid confusion with other statutory authorities that may be used to 
address environmental contamination, including discharges of waste to the waters of the State, 
we refer to these as <"Natural Resources Damages" herein. 

Pre:lerving. enhancing. and restoring the San Francisco Bay Area 's warers for over 50 years 



QlfU~f~QQ~ O~'l~ ~AX ~lO 419 0143 
Case 5:05-CV-03.PVT 
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DOl SOLICITORS OAKLAND • OOJ ENV ENFOR/SF ~003/003 

Document 32-2 Filed 1./2005 Page 3 of 3 

it under fhe CWA and the Porter-Cologne Water Quality Control Act (''Porter-Cologne'') (i.e., 
remedies other than CERCLA and CW A Natural Resources Damages claims). GiiJ'en this 
strategy, the Water Board's current understanding of the mercury problem in the Guadalupe 
River watershed, and' the fact that other trustee agencies are pursuing Natural Resources 
Damages claims against the PRPs, the Water Board will not file or ask the California Attorney 
General' ~ office to file on its beb.a.lf a complaint against the PRPs fur CERCLA or CW A Natural 
Resource i Damages caused by discharges of mercury in the Guadalupe River watershed, except 
insofar ~ DFG has reserved the right to do so in the future. The preceding statement shall in no 
way be construed to preclude or limit in any way the Water Board from exercising its other 
authorities under the CW A and Porter-Col0&ne, including but not limited to peI1Ilitting and 
enforcement under the National Pollutant Discharge Elimination System program, adoption and 
implementation of TMDLs, and issuance of cleanup and abatement orders, waste discharge 
requiremr~nt.s and water quality certifications. 

If you ha'/e any questions regarding the foregoing, please contact Yuri Won or Thomas Mumley 
at (510) 02-2491 or (510) 622-2395, respectively. 

Sincerely, 

Executiv«: Officer 

cc: John Holland, California Department ofFish and Game 
Charles McKinley, U.S. Department of Interior 

Preserving, enhoflciTlg. and restoring the San Francisco Bay Area's waters for over 50 years 

o Recycled Paper 


