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VIEMORANDUY OF UNDERSTANDING
BETWEEN THEE CALINORNIA DEPARTMENT GF FISH AND GAME,
THE U.S. FISH AND WILDLITE SERVICE
NATIONAL GCEANIC AND ATMOSPHERIC ADMINISTRA me
:fo mzm; RATION OF NATURAL RESOURCES INJURED BY THE
{SCTIARGE OF GIL FROM THE &7 AMERICAN TRADES

1. INTRCDUCTION

The foliowing parties (collectively the “Trustess”™) entar into this Memorzndum of
Trnderstanding ("MOUTY: the ULS. Department of the Interior represented by the ULS. Fish and
Witdlife Service (“USFWS™); the Mational Ocennic and Atmospheric Admimstmton
(“NOAAY); and the State of California represented by the Califormia Departument of Fish
Game (“CDF&G™). The Trustess enter inte this MOU o ensure the continued coordinaticn and
cooper:[ion of the Tmcteos in carrving out thet Nponsi‘oihfies fo restore the natural resources
injured as a result of the discharzz of crude o1l from the vessel dmerican Trader on February 7,
1990,

The following officials, or their designees, execute this MOU as reprasentaiives of their
respeciive agenciss which act on behalf of the public as trustees for narural rescure

- Manager, CaliforniaNevada Operations, USFWS

- Deputy General Counsel, NOAA

- Adminiswrator, CDF&G, Office of Spill Prevention and Response

111, AUTHCORITIES

The parties to this MOU are nawral rescurce trustess pursuant to the Clean Water Act. 33
U.S5.C. 1321, Subpart G of the National Contingency Plan, 40 C.F.R. Parts 300.60 et seq.;
Executive Order 12580; Section 1802 of the California Fish & Game Code, and other applicable
federal and state faws.

Iv., DEFINITIONS

Whenever the following terms are used in this MOU, they have the following meanings:
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V.

“Narural rescurce(s)” - land, fish, wildlife, biota, air, water, ground water,
drinking water supplies, and other such resources belonging 1o, managed by, held
in frust by, appertaining to, or otherwise controlled by the United States En“dfor the

State of California and the services that those resources provide to other natural

resources and/or humans.
I ‘il ” - refers to that inciden: which cocowred or Fehruary 7, 1990 in which
oil was spilled from the S/ American 1 uufn onto the waters :-.ud coaztline in the

J. -

Ti
F'-ﬁ.'

[

vicinity of Hunrngton Beuch, Califomiz,

“Resteration Plan™ - refers to the docurment {as it may b@ "-Vnended) tidled
“Restoration Plan & Environmental Assessment For S irds Injured by the 877

American Trader O11 Spill,” dated April, 2001, which sets forth those projects and
wiions determined by the T{L stees ag most appropriale to restore, reh: Lbu tate,

¢. 0T acdu "g he eguivalent of injured natural resources and/or their services

“Qeftlemem Funds” - refers to the amount paid by BP America, Inc.. BP O
Suppiv Company, and BF Gil ChLDﬂ ng Compony USA (cellectively referred 1o as
BP) 1o compensate for natural resource injuries ansin‘: ﬁon“ the Ol Spill
pu
the

rsuant to a Court approved beLUemmt entersd into by state agenciss inclu *'-ir*g
CDF&C, and Local Governments, 1n May 1994, in the matter capuoned Star

of Califoriia, et ai. v. BP dmerica, Inc, et al. ("BP Seulement™. Italsoreters:

the amount paid 10 compensate for natural resource Injuries arising from the Ot}

Soill pursnant to the Consent Decres between the United States and BP which was

entered by the Court on Meurch 3, 1997 in the matter captioned Lnited States v. BP

America, Inc., er al “Consent Decreg™).

BACKGROUND

On February 7, 1990, the ST American Trader, a cargo ship, was in the process of

docldng at the Golden West offshore sea mooring located one and one half miles o ff Huntington
Beach when the vessel ran aground on one of its own anchors, The anchor ruptured the vessel’s
null spilling approximatelv 416,598 gallons of Alaske North Slope crude oil. The oil
contaminated over 14 miles of shoreline, from Long Beach at the north to Laguna Beach at the

south.

ersely affected thousands of seabirds, shorebirds, waterfowl, fish and other marine

organisms and their habitats.

The Trustees along with seven other state and local Governments pursued lawsuits to
recover damages and penalties related to the Gif Spill. The BP Settlement and Consent Decrse
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resulted in funds in the amount of 82,434,567 plus mterest thercon that wiil be used 1o restore
natural resources similar to those injured or destroyed by the Oil Spill.

The Parties o this MOU, zlong with seven other govemmental agencies, entered 1nio a
Memorandum of Understanding in 1994 by which they sought to coordinate thel CSpOE:lbLI es
and activities related to the Ol Spiil. The parties o that 1994 MOU subsequentdy formed two

subcommitiees, one dealing with lost recreaticnal uses and a second cealing with bz.c-.Logzca

resources impactad by the Oi1l Spiil.

Pursuant to that 1994 '.IOU, the BP Settlement, and the Consent Decree, the natural
resource trusiees for biological resources (the parties to this MOU) prepared a dralt Restoration
Plan and Environmental Assessment, obtained public comment, solicited comment from other
p:r*‘fec e tha 1994 MOUH and finalized the Restoration Plan, all in accordancs with the Nationa
Environmertal Policy Act (NEPA), the California Environmental Qualiry Act (CEGA) and the Cil

Poilubion Act Matural Resource D”‘n age Assessment Razulations.

Those parties 1o the 1994 MOU responsible for lost rec
for lost human use and selected projects to compensate the public for those losse

Y1 PURPOSE

The purpose of dus MOU is to provide a framework for the C’\nt_m ed coordinauon and
cooperation among tie Trusiees responsible for natural resource mjuries in the use of Sememwi
Funds for the mple nenmtion oversight, and monitoning of projects set forth in the Res
Plan. The Trustees retain the ultimare au[hon v oand responsibility o determine th
Sertlement Funds in accordance with the prowslons of applicable federal and state law, anv
applicable reguiations governing use of recoveries for natural resource damages and the terms of

the BP Setilement and Consent Decres.
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VII. ORGANIZATION GF AMERICAN TRADER TRUSTEE CCUNCTL

To implement this MOU, the Amencan Trader Trustes Council {“Trustee Council”) has
been created through the appointment by each Trustze of a primary representative and one alternate
representative, Each party to this agreement shall have one vote that shall be cast by the party’s
primary representanive, or in the absence or disqualification of the primary representative, by the
alternate representative.

Each Trustes, should it choose to change its pnmarv or altemate representative, shall notify
the other Trustees in writing of such new representative’s name, address, email address, telephone

(%)
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number, and facsimile number. Communications regarding Trustee Council business shall be
addressed to the primary representative and, unless the Trustee Council direcis otherwise, copied to
the alternate representative and the Trustee legal representative.

Designated representatives of the General Counsel of CDF&G, NCAA General Counsal
and the DOU's Offica of the Solicitor shall serve as legal counsel 1o the Trustes Council. The
Trustee Courell wiil seek advisory participation from other feders.. state or local agencies or any
other entity as deemed appropriate by the Trustes Council

Viil, DECISION MAXKING

The Trustees agres that decisions mmplemenung this MOU shall réquire the unanimous
approval of the Trustes Council represeqt:-.t" ves. Decisions shall be recorded in writing, etther by
-esolution signed by the voting representatives or In minutes approved 2s to content and form by the
voting representatives, Ail decisions authorizing expenditures of funds, however, shall be
memoriaiized in a resolution signed by the votlng representattves. The budeet and other documen
a»scnb ng the work to he conducted will 5e aftached to the resolution and maintzinad in the
administrative record.

In the event that Lmammouc approval cannot be reached among the renrﬂsenmtives of the
Trustee Council, the matter in dispute will be elevared within the Trusiee agencies. ne later than en
working davs afier the Trustee CuLlﬁul‘ i kea a determination that the voting re**resentativec cannot
reach an egresment, Ifnecessary, the Trustees may establish further mechanisms o resolv
disputes. The Trustees agree Ihat decision-making deliberations will focus on the Trustees’ mutu;ﬂ
purpose of restoring injured natural resources rather than on individual Trustee conmol or

trusteeship over those resources.

2

Trustee Council representatives will abstain ffom discussing and voting on anv {ssue
coming before the Trustee Council in which they have a personal financial interest. Each Trustee
Council representative will identify any such conflict to the Trustee Council prier te consideration
of the issuefs). In such circumstances, alternate representatives may participate and voie on the
issue(s), so long as they do not have a personal financial intersst.

If the Trustee Council determines that a proposed restoration project will impact property
under the jurisdiction of the California Coastal Conservancy, it shall notify the Conservancy. In
such case, the Conservancy shall have a right to vote with respect to that project.

A Trustee Council meeting may be convened by telephone conference call. Sheuld an
Trustee Council representative(s) be unable to travel to a mesting, that representative(s) may
participate by telephone conference if telephonic equipment is available at the meeting site.
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I POWERS, DUTIES, AND RESPONSIBILITIES

AN

Cn behalf of the parties to this MOU, the Trustee Council shall coordinate and autherize all
Trustes activizies required to implement the Restoration Plan te restore the injured natural resources
related to the Q1] Spill. Anv Trustee on the Trustee Council may convene a meeting of the full

Trustes Council.

( I)

To the extent authorized by applicable laws and policies, the Trustes Counct! rav tak

RS

1ol owro Ll‘uhl’)flb among Olht'.":: to address the Trus: e2s’ natural rIEources 1”55301151@“1“@5

Conduct and /or oversee scientific and technical studies, samnling and other matters
related 10 the planning and implementaton of resi ration acuvides for natural
resources mjured by the Oil Spill; R

- Arrenge, by contract(s ) berween a Trustes and/or a professicnal consultant(s), for
services that the Trustee Councii d ermines ars necessary to fulfill the Trustes

Council’s responsibiiities;
p

- Overses implementanon of the Restoration Plan, including the monitering of the
"rojects szt forth 1n the Restoration le 1o determine whether thev have been
uccessiul in restoring injured natural rescurces;

- Delegate adminiswative and other specific duties to individual Trustess;
- Establisn record Kseping requirements and

— Make or oversee all necessary decisions for the managemen: and admiristration of
Setrlement Funds, includmyg the preparation of budgets and of the oenod'
ccounungs of expenditures.

Each Trustee will provide an accounting to the Trustee Council of agency adminiswative
costs charged against the Settlement Funds. Such accountings shail be dene once a vear unless the
Trustee Council requests more frequent reporiing. The Trustee Council will determine the type of
supporting documentation required to corroborate such costs.

X. CONFIDENTIALITY

It is the general policy of the Trustee Council that documents developed during restoration
planning and implementation wiil be made available to the public upon request in accordance with
the federal Freedom of Information Act and the California Public Records Act. The parties to this
MOU agree that whenever there is a request for documents which may be exempt from disclosure

Lh
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under such laws, the request will be forwarded for response to the Trustes representative whose
zgency originally generated the requested document or who may choose to assert such an
exemption. Nothing contained herein shall be construed as requiring, prohibitng or restraming a
Trustee or the Trustee Council from agreeing to release any record. The partes to this MOU
recogmize. however, that certain documents developed for the American Trader litigaton may be
priviieged and therefore protected from disclosure.

X1 RESERYATION OF RIGHTS

Nothing in this MCU ig interded to imply that any signatory Trustee agency is in anyv way
abrogating or ceding any responsibility or authority nherent in its control or trusteeship over nawral

TESOUrCes.

X1 LIRUTATIONS

N

Nething in this MIOU sha!l be construed as ebligating the United States, the State of
California or any other public agency, their officers, agents or emplovers, 1o expend any funds in

excess of appropriations authorized by law.

XL THIRD-PARTY CHALLENGES OF APPEALS

Y

Nothing in this MOU may be the basis of any third party challenges or appeals. Nothing in

this MOU creates any rights or causes of action in persons not parties to this agreement.

XIVv. MODIFICATION

Modification of this MCU must be in writing and approved by all parties to this MOU.

XV, TERMINATION

This MOU shall be in effect from the date of execution until termination by agreement of
the Trustees. At any time that the Trustees determine that the purposes set forth in this MOU have
been satisfied, the MOU may be terminated. In the event anv Trustee withdraws from the MOU,
such withdrawal must be in writing and provided to the other parties to this MOU at least thirty
days In advance of withdrawal.

In the event of withdrawal of any Trustee or termination of the MOU, the Trustees shall
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give a full and complete accounting to the Trustee Council of all restoration funds received,
deposited, held, disbursed, managed, expended, or otherwise controtled by the Trustees in any joinit
or separate account held pursuant to the BP Settlement and Consent Decree or this MOU. In the
case of withdrawal by a Trus:ee, that Trustee shell return any unused and unobligated funds to the
Natural Resource Damage Assessment & Restoration Fund no later than thirty davs after the date of

et

Srithdrawal from this MOU.

XVI EXECUTION: EFFECTIVE DATE
This MOU may be execuied in counterparts. A copy with all eriginal executed signature
pages affixed shall constitute the original MOLT and shall be retained by the Trusice Council in the

administrative record. The date of execution shall be the date of the signature of the fast Trustes o
sign the MOUL

XVIL SIGNATURES

T.S. Fish and Wildlife Service

i / © 7 '
Py 1 4 e . L
’ s e Uy Date: / A 'Q 4 A
_ Nane: Vi i

wCAY) == ;
b PN P
';»55 Minager, California/Nevada Operations

U.S. National Oceanic and Atmospheric Administration

Date:

Craig R. O’Connor,
Acting General Counsel &
Deputy General Counsel
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{California Department of Fish and Game

'——7 Darze: 5/;2 7/;/,:.%
/ /

Harlan Henderson
Administraior

Office of 5pill Prevention and Response



